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50tii 

'^'^^     It  will  be  observed  that  this  volume,  except  for  a  small 

,74, 80,  J  number  of  cases  reported  only  in  the  serial  reports,  is  made 

i»ilnp  of  equity  decisions.     This  is  a  result  of  the  increasing 

to  aoiJ^  proportion  of  cases  which  it  is  obviously  proper  to  preserve, 


^^*J  or  at  any  rate  not  safe  to  omit. 

®^3      The  short  effect  of  King  of  the  Two  Sicilies  v.  WillcoXy 

37  to  J  p.  89,  is  that  property  acquired  on  account  of  the  de  facto 

itoi  Government  of  a  foreign  country,  or  persons  purporting  to 

^*|  act  as  its  Government,  is  acquired  as  public  property  and 

•  H  not  otherwise,  and  therefore  an  English  Court  must  consider 

won    ®  . 

geB.  «  the  recognized  Government  of  that  country  for  the  time 
!  la  being  as  entitled  to  it,  without  regard  to  any  internal  con- 
troversies as  to  the  legality  of  the   established  or  restored 
^^»  ^1  order.     There  appears  to  be  nothing  in  the  language  of  the 
51  &^  Foreign  Enlistment  Act,  1870,  to  prevent  the  decision  on 
another  point,  namely  that  a  shipping  corporation  was  not 

i  liable  to  indictment  under  the  Act  then  in  force,  from  being 
still  applicable. 

Kenip  V.  Sober,  p.    169,   is   an   interesting  case   on  the 

I  enforcement  of  restrictive  covenants  by  equitable  remedies ; 
it  shows  that  the  doctrine  of  Duke  of  Bedford  v.  Trustees  of 
j  British  Museum,  39  E.  K.  288,  will  not  be  extended  beyond 
;   the  original  reasons  for  it.     Modem  students  may  be  a  little 
I  surprised  to  read  an  express  declaration  "  that  a  covenant 
must  receive  the  same  construction  in  equity  as  at  law'' 
I   (p.  173) ;  but  there  were  adventurous  Vice-Chancellors  even 
later  than  1852.     Similarly  "there  is  no  such  thing  as  an 
equitable  nuisance,"  p.  254. 
j        Soltau  V.  De  Held,  p.  245,  is  a  well-known  authority  in 
,    the  law  of  nuisance.     We  are  not  aware  of  any  other  reported 
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English  case  on  similar  facts.     The  precise  extent  of  thi 
privilege  said  to  be  reserved  to  the  Church  of  England  ia 
the  matter  of  bell-ringing  (pp.  260,  261)  remains  untested 
It  would  seem  difficult  to  contend  that  an  incumbent  migM 
not  be  liable  for  nuisance  if  he  persistently  caused  the  chiu'ch 
bells  to  be  rung  at  unseasonable  hours,  and  not  altogether 
easy   to   maintain,   as   Kindersley,   V.-C.   seems   rather  to 
suggest,  that  in  any  case  it  is  matter  of  spiritual  jurisdic* 
tion.     The  present  writer  remembers  that  forty  years  ago, 
during  an  examination  in  the  Senate  House  at  Cambridge,  ^  Co 
the  adjoining  bells  of  the  University  Church,  setting  up  ^[^'li. 
loud  peal,  "sonitumque  metumque  miscebant   operi,"   andiLS 
an  application  was  made  to  the  presiding  examiner  to  get  theiPul 
disturbance  abated;  but  whatever  was  asked  for  or  done  waslul 
doubtless  de  gratia.  -"^  S 

Travis  v.  Milne^  p.  359,  is  of  some  importance  in  the  line  '^  ^ 
of  authorities  on  the  liabilities  of  trustees  and  surviving  '  "•  1 
partners  for  the  unauthorized  continuance  of  a  deceased  -^  ^ ' 
partner's  capital  in  the  firm.  In  Hewitt  v.  Loosemore,  p.  526,  ^^  I 
we  have  a  profitable  and  often  cited  judgment  on  the  relative  -'^^ 
priorities  of  equitable  and  legal  incumbrancers  as  affected  by  '^  I 
questions  of  notice.  '^^ 

•  'IE .] 

The  need  for  a  prudent  purchaser  of  land  to  verify  the  , 

title   acknowledged   by  the  person  in  actual  possession  is  ^^ 

affirmed,  in  accordance  with  earlier  authority,  in  Bailey  v.  ^^^ 

Richardson^  p.  639.  \^ 

Ecclesiastical  law  is  in  itself  beyond  the  scope  of  the  \\i 
Eevised  Reports :  the  case  of  Gorham  v.  Bishop  of  Exeter^ 

much  celebrated  in  its  time,  is  however  reprinted  from  the  | 
Jurist  (p.  725)  as  containing  observations  of  general  value 

on  the  interpretation  of  authentic  documents.     It  is  equally  Lo 

beyond  our  province  to  attempt  to  identify  the  nobleman  of  U 

high  rank  who  married  a  Cambridge  shoemaker's  daughter  5i 

(p.  565).  S 

F.  P.  S 


JUDGES 


OF    THE 


id?  J 
up 
aLj 

.  .   I 
east-- 

lativ.i 
id  by 

ythe 
on  fe 

•  the 
veter^ 
1  the 
mlue; 
lally 
mof  1 
;hter  ' 

P. 


HIGH   COUET  OF   CHANCEKY. 

1850—1852. 

(18  &  14  Vict.— 15  &  16  Vict.) 


LoBD  Cottbnham,  1846 — 1860 

Lord  Lanodale 

Sir  L.  Shadwbll 

Sir  B.  M.  Bolfe 

Lord  Truro,  1850—1852     . 

Lord  St.  Leonards,  1852 

Lord  Cranworth,  1852 — 1858 

Lord  Langdale,  1886 — 1851     . 
Sir  John  Romilly,  1851—1873 

Sir  J.  L.  Knight  Bruce,  1861—1866 
Lord  Cranworth,  1851 — 1853 

Sir  Lancelot  Shadwell,  1827 — 1850 
Sir  J-  L.  Knight  Bruce,  1841—1851 
Sir  James  Wigram,  1841—1850 
Lord  Cranworth,  1850 — 1851 
Sir  George  J.  Turner,  1851—1853 
Sir  B.  T.  Kindersley,  1851—1866     . 
Sir  Jambs  Parker,  1861—1852 
Sir  John  Stuart,  1852—1871     . 


.     Lord  Chancellor. 

Commissioners. 

1850,  June  19— July  15. 

Lord  ChanceUm's. 


Masters  of  the  Rolls. 

Lords  Justices  of 
Appeal. 


Vice-Chancellors . 


COUET  OF  QUEEN'S  BENCH. 


Lobd  Denman,  1882—1850      . 
Lord  Campbell,  1850 — 1859 
Sib  John  Patteson,  1880—1852 
Sib  John  T.  Coleridge,  1885—1858 
Sib  Willdlm  Wightman,  1841—1868 
Sib  Willum  Erle,  1846—1859   . 
Sir  Charles  Crompton,  1852 — 1865 


I  Chief  Justices. 


Judges. 


vm 


LIST   OP    JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sib  Thomas  Wildb,  1846—1850 
Sib  John  Jbbvis,  1850 — 1856  . 
Sib  William  H.  Maulb,  1889 — 1855 
Sib  G.  CnBsswBLL,  1842—1858 
Sib  E.  V.  Williams,  1846—1865 
Sib  T.  N.  Talfoubd,  1849—1854 


I 


Chief  Jfistices. 


Jtuiges, 


COURT  OF  EXCllEaUKU. 


Sib  Fubdkrick  Pollock,  1844—1866  . 
Sib  E.  H.  Aldbbsom,  1884—1857      . 
Sib  Jambb  Fabkb,  1884—1856 
Sib  EoBBiiT  M.  Uolfb,  1889—1850   . 
Sib  Thomas  J.  Platt,  1846—1866      . 
Sib  Samuel  Mabtin,  1860 — 1874     . 


ChUf  Baron, 


Barofis. 


Sib  John  Jebvis,  1846— 1850. 

Sib  John  Romilly,  1850 — 1851 

Sib  Alexandeb  J.  E.  Gockbubn,  1861 
1862 

Sib  Fbedebice  Thesigeb,  1862 

Sib  John  Eomilly,  1848—1850 

Sib  Alexandeb  J.  E.  Cogkbubn,  1860 — 
1861 

Sib  Wiluam  Page  Wood.  1861—1852 

Sib  Fitzboy  Kelly,  1852 

Sib  Richabd  Bethell,  1852 — 1856     • 


>•  AttoimeyS'GeneraL 


SoLicUora-Qeneral. 


lr2Sl 


--Gen.  1 


L'LEY  r, 

f  ier  (Is 
!J?ijy  r. 

t^-il  r.  ' 

ir- 

.    O.i 


TABLE    OF    CASES 


HBPHINTBD     VKOM 


1.    &  2  SIMONS,  N.  S.;   9  HAEE ;   14  &  15  JURIST;    1—2 

LAW  TIMES,  0.  S. 


PAQI 

.Ajlron  v.  Aaron,  9  Hare,  821 695 

Adams  v,  Jones,  9  Hare,  485;  21  L.  J.  Ch.  352;  16  Jur.  159;  18  L.  T. 

O.  S.  326 547 

Allen,  lie,  14  Jur.  324 716 

Allin  V.  Crawshay,  9  Hare,  382;  21  L.  J.  Ch.  873 494 

Att.-Gen.  v.  Hardy,  1  Sim.  (N.  S.)  338  ;  20  L.  J.  Ch.  450 ;  15  Jur.  441      .  107 

. V.  Hull,  9  Hare,  647 607 

i r.  Worcester  (Bishop  of),  9  Hare,  328 ;  21  L.  J.  Ch.  25 ;  16  Jur.  3  ; 

18  L.  T.  0.  S.  86 .        .     .  471 

Bailey  r.  Richardson,  9  Hare,  734 639 

Baker  (Doe  d.)  v.  Winchester,  15  L.  T.  0.  S.  68 779 

Balguy  V.  Broadhurst,  1  Sim.  (N.  S.)  Ill ;  14  Jur.  1105 ;  16  L.  T.  0.  S.  385  43 
Bassil  v.  Lister,  9  Hare,  177 ;  20  L.  J.  Ch.  641 ;  15  Jur.  964;  17  L.  T. 

0.  S.  763 385 

Beaden  v.  King,  9  Hare,  499 ;  22  L.  J.  Ch.  Ill 549 

Beman  v.  Rufford,  1  Sim.  (N.  S.)  550 ;  20  L.  J.  Ch.  537  ;  15  Jur.  914        .  184 

Billage  v.  Southee,  9  Hare,  534  ;  21  L.  J.  Ch.  472 ;  16  Jur.  188        .         .  564 

Blackwell  v.  Pennant,  9  Hare,  551  ;  22  L.  J.  Ch.  155  ;  16  Jur.  420  .  .  569 
lioden'a  Estate,  Re,  9  Hare,  820;   21  L.  J.  Ch.  316;  16  Jur.  279;  on  app. 

1  D.  M.  &  G.  57 695 

Bourne  v.  Buckton,  2  Sim.  (N.  S.)  91 ;  21  L.  J.  Ch.  193  ...  .  220 
Bowker  v.  Bull,  1  Sim.  (N.  S.)  29 ;  20  L.  J.  Ch.  47 ;  15  Jur.  4 ;  16  L.  T. 

0. 8.  503 11 

Bromitt  v.  Moor,  9  Hare,  374  ;  22  L.  J.  Ch.  129 491 

Browne  v.  Paull,  1  Sim.  (N.  S.)  92 ;  20  L.  J.  Ch.  75 ;  15  Jur.  5        .        .  31 

Bryan's  Trust,  Re,  2  Sim.  (N.  S.)  103 ;  21  L.  J.  Ch.  7 228 

ral     Burroughes  r.  Browne,  9  Hare,  609 ;  22  L.  J.  Ch.  148       ...        .  596 

Burt,  Re,  9  Hare,  289  ;  22  L.  J.  Ch.  153 450 

Caldwell  r.  Vanvlissengen,  9  Hare,  415  ;  21  L.  J.  Ch.  97 ;  16  Jur.  115 ; 

18  L.  T.  0.  S.  192 513 

Chadwick  r.  Maden,  9  Hare,  188 ;  21  L.  J.  Ch.  876 391 

Chaffers  v.  Headlam,  9  Hare  (App.)  xlvi 706 

Chant  V.  Brown,  9  Hare,  790 ;  16  Jur.  606 681 

Chesterman  v.  Mann,  9  Hare,  206 398 

r^-       Chew  v.  Jones,  10  L.  T.  O.  S.  281 770 

Note. — Where  the  reference  is  to  a  mere  note  of  a  case  reproduced  else- 
where in  the  Revised  Reports,  or  omitted  for  special  reasons,  the  names  of 
the  parties  are  printed  in  italics. 


X  TABLE  OF  GASES.  [b.b. 

Chichester  (Earl  of)  v.  HaU,  17  L.  T.  0.  8.  121 788 

Clifford  V,  Clifford,  9  Hare,  676 619 

CoUett  V.  Morrison,  9  Hare,  162 ;  21  L.  J.  Ch.  878 374 

Collins,  Ex  parte,  1  Sim.  (N.  S.)  196;  20  L.  J.  Ch.  293;  16  Jur.  241      .    .  63 

Crosse  v.  Keene,  9  Hare,  469 ;  21  L.  J.  Ch.  892 ;  16  Jur.  142    .        .        .  538 

V.  Lawrence,  9  Hare,  rl62  ;  21  L.  J.  Ch.  889;  16  Jur.  142;  18  L.  T. 

0.  S.  314 • 533 

Cross's  Estate,  Rf,  1  Sim.  (N.  8.)  260 82 

Davies,  Ex  parte,  2  Sim.  (N.  S.)  114;  21  L.  J.  Ch.  135        .        .        .     .  236 

Devey  v.  Thornton,  9  Hare,  222 ;  22  L.  J.  Ch.  163 404 

Dickson^s  Trust,  Be,  1  Sim.  (N.  S.)  37  ;  20  L.  J.  Ch.  33  ;  16  Jur.  282       .  16 

Doe  d.  Baker  v.  Winchester,  15  L.  T.  O.  S.  68 779 

Doody  V,  Higgins,  9  Hare  (App.)  xxxii ;  1  W.  E.  30 697 

Doutty  r.  Laver,  14  Jur.  188 712 

East  V.  Twy/ord,  9  Hare,  713 ;  in  H.  L.  4  H.  L.  C.  517        .         .         .     .     639 

Egertony.  Brownlow  {Lord),  1  Sim.  (N.  S.)  464 169 

Evelyn  v.  Worsfold,  15  L.  T.  0.  S.  4 775 

Faxkner  v.  Grace,  9  Hare,  280 ;  22  lu  J.  Ch.  153 444 

Farrer  v.  Barker,  9  Hare,  737 641 

Field's  Mortgage,  Be,  9  Hare,  414  ;  21  L.  J.  Ch.  175;  15  Jur.  1004  .  512 
Flint  V.  Woodin,  9  Hare,  618  ;  22  L.  J.  Ch.  92 ;  16  Jur.  719 ;  19  L.  T. 

O.  S.  240 602 

FoUett  r.  Jefferyes,  1  Sim.  (N.  S.)  3 ;  20  L.  J.  Ch.  65 ;  15  Jur.  118  .        .  1 

Foster  v.  Handley,  1  Sim.  (N.  S.)  200;  U^  Jur.  73 65 

Fowler  v.  Bayldon,  9  Hare  (App.)  Ixxviii 709 

Freeman  v.  Lomas,  9  Hare,  109 ;  20  L.  J.  Ch.  564 ;  15  Jur.  648;  17  L.  T. 

O.  S.  252 350 

Olass  V.  Bichardsofi,  9  Hare,  698 ;  on  app.  2  D.  M.  &  G.  658 ;  22  L.  J. 

Ch.  105;  17  Jur.  926 635 

Goldsmid  v.  Stonehewer,  9  Hare  (App.)  xxxviii;  22  L.  J.  Ch.  109;   17 

Jur.  199 ;  1  W.  E.  91 702 

Goodall  V.  Little,  1  Sim.  (N.  S.)  155 ;  20  L.  J.  Ch.  132  ;  15  Jur.  309  .  56 
Gorham  v.  Exeter  (Bishop  of),  14  Jur.  443;  Moore's  Eep.  (od.  1852)  .  .  725 
Grand  Trunk  or  Stafford  and    Peterborough    Union   Bail.   Co.   v.   Brodie,    • 

9  Hare,  823 ;  16  Jur.  678  ;  on  app.  3  D.  M.  &  G.  146 ;  22  L.  J.  Ch. 

514  ;  17  Jur.  309 696 

Gray  v.  Gray,  2  Sim.  (N.  S.)  273  ;  21  L.  J.  Ch.  745 297 

Great  Northern  Eail.  Co.  v.  Eastern  Counties  Eail.  Co.,  9  Hare,  306; 

21  L.  J.  Ch.  837  ;  7  Eail.  Cas.  648 456 

Greenway  v.  Bromfield,  9  Hare,  201 395 

Gregory  v.  Smith,  9  Hare,  708 635 

V.  WHson,  9  Hare.  683 ;  22  L.  J.  Ch.  159 ;  16  Jur.  304 ;  19  L.  T. 

0.  S.  102 625 

Ham's  Trust,  Be,  2  Sim.  (N.  S.)  106  ;  21  L.  J.  Ch.  217 ;  15  Jui\  1121      .  230 

Hanman  v.  Eiley,  9  Hare  (App.)  xl ;  22  L.  J.  Ch.  110         .                 .        .  704 

Harcourt  v.  Seymour,  2  Sim.  (N.  S.)  12;  20  L.  J.  Ch.  606 ;  15  Jur.  740    .  196 

Harrison  v.  EandaU.  9  Hare,  397  ;  21  L.  J.  Ch.  294 ;  16  Jur.  72  .  .  .  501 
Hawhm  v.  Qathercole,  1  Sim.  (N.  S.)  63;  20  L.  J.  Ch.  59 ;  14  Jur.  1103 ; 

1  Drew.  12 ;  21  L.  J.  Ch.  617  ;  16  Jur.  650 24 

Heap  V.  Tonge,  9  Hare,  90 ;  20  L.  J.  Ch.  661 339 


VOL.  Lxxxix,]                TABLE  OF  CASES.  xi 

PAGE 

Hewitt  V.  Loosemore,  9  Hare,  449;  21  L.  J.  Ch.  69;  15  Jur.  1097;  18 

L.  T.  O.  S.  133 626 

Hills  V.  M'Eae,  9  Hare,  297  ;  20  L.  J.  Ch.  633 ;  15  Jur.  766      ..        .  454 

Hodson's  Settlement,  Be,  9  Haie,  118 ;  20  L.  J.  Oh.  551 ;  15  Jur.  552       .  356 

Holt's  Case,  1  Sim.  (N.  S.)  389 136 

Here  v.  Smith,  14  Jur.  55 ;  13  L.  T.  0.  S.  399 710 

Howe  V.  Howe,  14  Jur.  359 ;  14  L.  T.  O.  a  290 722 

Hudlestou  V.  Whelpdale,  9  Hare,  775 670 

Hughesv.  Wells,  9  Hare,  749;  16  Jur.  927 651 

Humphrey  v.  Humphrey,  1  Sim.  (N.  S.)  536 ;  20  L.  J.  Ch.  425    .        .     .  182 

IijJNOWOBTH  v.  Cooke,  9  Hare,  37 ;  20  L.  J.  Ch.  512 ;  15  Jur.  672;  17 

L.T.  0.  S.  220 325 

Johnson  v.  Holdsworth,  1  Sim.  (N.  S.)  106 ;  20  L.  J.  Ch.  63 ;  15  Jur.  31 .  39 
Jones  V.  Maggs.  9  Hare,  605 ;  22  L.  J.  Ch.  90;  16  Jur.  325  ;  19  L  T.  0.  S. 

213 593 

V.  Morrall,  2  Sim.  (N.  S.)  241 ;  21  L.  J.  Ch.  630 276 

Kemp  v.  Sober,  1  Sim.  (N.  S.)  517  ;  20  L.  J.  Ch.  602;  15  Jur.  458 ;  17 

L.  T.  O.  S.  117 ;  19  L.  T.  O.  S.  308 169 

King  v.  Malcott,  9  Hare,  692 ;  22  L.  J.  Ch.  156 ;  16  Jur.  237     .         .         .  631 

liACHLANv.  Beynolds,  9Hare,  796 686 

Leslie  v.  Thomson,  9  Hare,  268;  20  L.  J.  Ch.  561 ;  15  Jur.  717 ;  17  L.  T. 

O.  S.  277 439 

Lincoln  v.  Windsor,  9  Hare,  158 ;  20  t.  J.  Ch.  531 ;  15  Jur.  765 ;  18  L.  T. 

O.  S.  39 371 

Lloyd  V.  Lloyd,  2  Sim.  (N.  S.)  255;  21  L.  J.  Ch.  596;  16  Jur.  306;  19  L.  T. 

O.  S.  84 284 

Lockv.  Lomas,  15  Jur.  162 759 

Macintybb  v.  Connell,  1  Sim.  (N.  S.)  225 ;   20  L.  J.  Ch.  284 ;    15  Jur. 

629;  17L.T.  0.  S.  197 75 

Mackinnon  v.  Stewart,  l^Sim.  (N.  S.)  76 ;  20  L.  J.  Ch.  49  .  .  .  .  24 
Manchester,  Sheffield  and  Lincolnshire  Bail.  Co.  v.  Great  Northern  Bail. 

Co.,  9  Hare,  284 447 

Marker  v.  Marker,  9  Hare,  1 ;    20  L.  J.  Ch.  246;  15  Jur.  663;    17  L.  T. 

O.  S.  177 305 

Miles  y.  Dum/ord,  2  Sim.  (N.  S.)  234 ;  on  app.  2  D.  M.  &  G.  641 ;  21  L.  J. 

Ch.667 274 

Milne  v.  Milne,  9  Hare,  141  ;  20  L.  J.  Ch.  665 359 

Morison  v.  Moat,  9  Hare,  241 ;  20  L.  J.  Ch.  513;  15  Jur.  787  ;  18  L.  T. 

O.  S.  28 ;  affd.  21  L.  J.  Ch.  248;  16  Jur.  321 ;  18  L.  T.  0.  S.  164      .  416 

Morley  v.  Dunsoombe,  16  L.  T.  0.  S.  199 774 

Myers  v.  Watson,  1  Sim.  (N.  S.)  523 173 

NavuUhaw  v.  Broivnrigg,  1  Sim.  (N.  S.)  573 ;  21  L.  J.  Ch.  57 ;  15  Jur. 

986  ;  on  app.  2  D.  M.  &  G.  441 ;  21  L.  J.  Ch.  908 ;  16  Jur.  979     .     .  196 

Newbury  V.  Marten,  15  Jur.  166 760 

Newman  v.  Warner,  1  Sim.  (N.  S.)  457  ;  20  L.  J.  Ch.  654     .        .        .     .  165 

Norfolk  (Duke  of)  v.  Tennant,  9  Hare,  745 ;  16  Jur.  398  .                         .  648 

Oakes  v.  Oakes,  9  Hare,  666 613 

Osbom  v.  Morgan,  9  Hare,  432 ;  21  L.  J.  Ch.  318  ;  16  Jur.  52  ;  18  L.  T. 

0.  S.  284 523 


xii  TABLE  OF  CASES.  [b.r. 


PAGE 


Owen  V.Penny,  14  Jur.  359 721 

Parkin  v.  Tharold,  2  Sim.  (N.  S.)   I ;  16  Beav.  69 ;  22  L.  J.  Ch.  170;  16 

Jur.  959 196 

Parkinson's  Trust,  Be,  1  Sim.  (N.  8.)  242 ;    20  L.  J.  Ch.  224 ;  15  Jur.  165  78 

Pope,  Be,  15  Jur.  614 768 

Preston  v.  Liverpool,  Manchester y  and  Newcastle-upon-Tyne  Junction  Rail. 

Co.,  1  Sim.  (N.  8.)  586 196 

Rawlinson  V,  Wass,  9  Hare,  673  ;  16  Jur.  282 617 

Beg.  V.  Cross,  19  L.  T.  0.  8.  35 ;  16  J.  P.  215 796 

Richardson  v.  GUbert,  1  Sim.  (N.  S.)  336;  20  L.  J.  Ch.  553;  15  Jur.  389; 

17  L.  T.  0.  8.  48 105 

Rochdale  Canal  Co.  v.  King,  2  Sim.  (N.  S.)  78  ;  20  L.  J.  Ch.  675;  15  Jur. 

962 211 

Rochford  v.  Hackman,  9  Hare,  475 ;  21  L.  J.  Ch.  511 ;  16  Jur.  212  .        .  539 

Ross's  Trust,  Re,  1  Sim.  (N.  S.)  196 ;  20  L.  J.  Ch.  293 ;  15  Jur.  241      .     .  63 

Rouse's  Estate,  Re,  9  Hare,  649 608 

Russell,  Ex  parte,  1  Sim.  (N.  S.)  404 ;  20  L.  J.  Ch.  196 ;  15  Jur.  100  .  .  139 
V.  Jackson,  9  Hare,  387 ;  21  L.  J.  Ch.  146 ;  15  Jur.  1117  ;  18  L.T. 

0.  S.  166 495 

Shrewsbury  and  Chester  Rail.  Co.  v,  Shrewsbury  and  Birmingham 

Rail.  Co.,  I  Sim.  (N.  S.)  410 ;  20  L.  J.  Ch.  574  ;  15  Jur.  548 ;  17  L.  T. 

O.  S.  275 143 

Simmons  v.  Rudall,  1  Sim.  (N.  S.)  115 ;  15  Jur.  622 44 

Smallwood  v.  Rutter,  9  Hare,  24 ;  20  L.  J.  Ch.  332 ;  15  Jur.  370 ;  17 

L.  T.  0.  S.  118 321 

Smith  V.  Ellis,  14  Jur.  682 757 

V.  Mules,  9  Hare,  556 ;  21  L.  J.  Oh.  803 ;  16  Jur.  261 ;  19  L.  T. 

0.  S.  26 573 

Soltau  V.  De  Held,  2  Sim.  (N.  S.)  133 ;  21  L.  J.  Oh.  153 ;  16  Jur.  326  .  .  245 
South  Staffordshire  Rail.  Co.  v.  Hall,   1  Sim.  (N.  S.)  373 ;  20  L.  J.  Ch. 

397 ;  15  Jur.  322  ;  17  L.  T.  O.  S.  2;  3  Mac.  &  G.  353 ;  16  Jur.  93    .  128 
Sparrow  v.  Oxford,  Worcester  and  Wolverhampton  Rail.  Co.^  9  Hare,  436 ; 

on  app.  2  D.  M.  &  G.  94 ;  21  L.  J.  Ch.  731 ;  16  Jur.  703        .        .     .  625 

Spooner's  Trust,  Re,  2  Sim.  (N.  S.)  129  ;  21  L.  J.  Ch.  151  ...  243 
Squire  v.  Ford,  9  Hare,  47;  20  L.  J.  Oh.  308;  15  Jur.  619;  17  L.  T.  O.  S. 

119 326 

Stevens  V.  South  Devon  Rail.  Co.,  9  Hare,  313;  21  L.  J.  Ch.  816;  17 

L.  T.  O.  S.  46 460 

Swallow  v.Binns,  9  Hare,  xlvii;  17  Jur.  295 708 

Taylor's  Settlement,  Re,  9  Hare,  596 ;  22  L.  J.  Ch.  142       ..        .  587 

TerrelVs  Case,  2  Sim.  (N.  S.)  126 243 

ThomhiUv.  Manning,  1  Sim.  (N.  S.)  451 ;  20  L.  J.  Ch.  604      .        .        .160 

Travis  v.  Milne,  9  Hare,  141 ;  20  L.  J.  Ch.  665 359 

Trott  V.  Hughes,  16  L.  T.  O.  S.  260 781 

Two  SiciHes  (King  of)  v.  Willcox,  1  Sim.  (N.  S.)  301 ;  20  L.  J.  Ch.  417; 

15  Jur.  214 89 

Warde  v.  Warde,  1  Sim.  (N.  S.)  18 11 

Waterhouse  v.  Stansfield,  9  Hare,  234  ;  10  Hare,  254  ;  21  L.  J.  Oh.  881 ; 

16  Jur.  1006;  1  W.  R.  11 ;  20  L.  T.  0.  S.  165 411 

Waters  v.  Mjnin,  14  Jur.  341 717 


VOL.LXXXIX.]  TABLE    OF    CASES.  xiii 


Watson  V.  Ambergate,  Nottiiigham  and  Boston  Bail.  Co.,  15  Jur.  448;  17 

L.  T.  O.  S.  125 762 

Wayne  v,  Hanham,  9  Hare,  62 ;  20  L.  J.  Ch.  530;  15  Jur.  506 ;  17  L.  T. 

0.  S.  151 338 

Wfhb  V.  Direct  London  and  Portsmouth  Bail.  Co.,  9  Hare,  129;  20  L.  J. 

Ch.  566 ;  on  app.  1  D.  M.  &  G.  521 ;  21  L.  J.  Ch.  337  ;  16  Jur.  323    .  358 

Webb  V.  Wools,  2  Sim.  (N.  S.)  267 ;  21  L.  J.  Ch.  625 292 

West  V.  Jones,  1  Sim.  (N.  S.)  205 ;  20  L.  J.  Ch.  362 67 

Westwood  V.  Southey,  2  Sim.  (N.  S.)  192  ;  21  L.  J.  Ch.  473;  16  Jur.  400  .  267 

Wilkinson  v.  Wilkinson,  9  Hare,  204 397 

Williams  v.  Williams,  1  Sim.  (N.  S.)  358 ;  20  L.  J.  Ch.  280 ;  15  Jur.  715  .  121 

Wilson  V.  Wilson,  1  Sim.  (N.  S.)  288;  20  L.  J.  Ch.  365;  15  Jur.  349     .     .  89 

Wood  v.  Sutcliffe,  2  Sim.  (N.  S.)  163  ;  21  L.  J.  Ch.  253 ;  16  Jur.  75         .  262 

YoNGE  V,  Eeynell,  9  Hare,  809 689 


NOTE. 

The  first  and  last  pages  of  the  original  report^  €u:cording  to  the 
paging  by  which  the  origincd  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  ^  same  paging  are 
continued  in  the  margin  of  the  text. 


Cljf   i^e\)i0fli  3afport0. 


VOL.    LXXXIX. 


CHANCERY. 


rOLLETT  V.  JEFFERYES(l).  isso. 

(1  Simonfl  (N.  &)  3—17 ;  S.  C.  20  L.  J.  Ch.  65 ;  15  Jur.  118.)  ']^Z\  I 


Lord  Cran- 

WORTH, 


A  bill  impeached  a  deed  on  the  ground  of  fraud,  and  interrogated  the 
defendant  as  to  the  contents  of  certain  letters  which  had  passed  between 
her  and  her  solicitor,  and  which,  it  stated,  showed  that  the  deed  was  pre-  V..C, 

pared  and  executed  for  the  alleged  fraudulent  purpose.     The  defendant,  in  [  3  ] 

her  answer,  declined  to  set  forth  the  contents  of  the  letters,  as  being  privi- 
leged communications.  The  Coubt  held  that  the  transaction,  according  to 
the  account  of  it  given  in  the  bill  and  answer,  was  not  a  fraud;  and, 
therefore,  that  the  defendant  was  not  bound  to  set  forth  the  contents  of  the 
letters. 

Communications  between  a  solicitor  and  his  client  relative  to  a  fraud  con* 
tiived  between  them  are  not  exceptions  to  the  general  rule ;  they  do  not 
fall  r within  the  rule  itself :  for  the  rule  applies,  not  to  all  that  passes 
between  a  solicitor  and  his  client,  but  only  to  what  passes  between  them  in 
professional  confidence;  and  no  Court  can  permit  it  to  be  said  that  the 
contriving  of  a  fraud  forms  paili  of  the  professional  occupation  of  an 
attorney  or  solicitor. 

Thomas  Cape,  by  the  second  codicil  to  bis  will,  dated  the  16th  of 
June,  1847,  directed  his  executors  and  trustees  to  appropriate  and 
set  apart  a  sufficient  fund  to  pay  an  annuity  of  2002.  to  the  defen- 
dant John  Taylor ;  and,  until  he  should  assign,  charge  or  otherwise 
dispose  of  the  annuity,  or  any  part  of  it,  by  way  of  anticipation,  or 
attempt  or  agree  so  to  do,  or  do  some  act  whereby  the  annuity,  if 
payable  to  himself,  would  become  vested  in  some  other  person  or 
persons,  to  pay  it  to  him  for  his  own  proper  use  and  benefit :  and, 

(1) /n  re  PoiOethwaiU  (1887)  35  Qi^ebrada  Railivayy  (kc,  Co.  llH9d]  2  Oh. 
Ch.  D.  722,  56  L.  J.  Ch.  1077,  56  751,  65  L.  J.  Ch.  68,  73  L.  T.  397,  44 
L.  T.  753,  36  W.  R  563 ;   Williams  v.      W.  E.  76. 
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FoLLETT  if  he  should  assign,  charge  or  otherwise  dispose  of  it  or  any  part  of 
Jeffbuyes.  it»  l>y  way  of  anticipation,  or  attempt  or  *agree  so  to  do,  or  should 
[  •*  ]  do  some  act,  whereby  the  annuity,  if  payable  to  himself,  would 
become  vested  in  some  other  person  or  persons,  then  the  testator 
directed  that  his  executors  and  trustees  should,  thenceforth,  during 
the  remainder  of  John  Taylor's  life,  from  time  to  time,  pay,  apply 
and  dispose  of  the  annuity  in  such  manner  for  the  maintenance 
and  support  or  otherwise  for  the  benefit  of  all,  or  any  one  or  more, 
exclusively  of  the  other  or  others  of  them,  the  said  J.  Taylor  and 
his  then  or  any  future  wife  and  his  issue,  or  the  person  or  persons 
for  the  time  being  entitled  to  the  testator's  residuary  personal  estate 
under  his  will  and  that  codicil,  as  the  executors  and  trustees, 
should,  in  their  absolute  discretion,  think  proper. 

The  testator  died  on  the  10th  of  January,  1848. 

On  the  14th  of  April  following,  a  writ  of  sequestration  was  issued 
against  Taylor,  for  having  disobeyed  an  order  of  the  Court,  made 
in  a  cause  of  Cowper  v.  Taylor,  by  which  he  was  directed  to  pay 
18,906/.  into  Court.  The  plaintiffs  were  the  Commissioners  named 
in  that  wi'it. 

The  bill,  after  stating  as  above,  alleged  that,  in  April,  1818,  the 
plaintiffs  duly  sequestered  all  Taylor's  personal  estate,  monies, 
effects,  chattels  and  credits,  and,  in  particular,  the  annuity 
bequeathed  to  him  by  the  testator ;  but  that  they  were  unable  to 
obtain  the  actual  possession  or  payment  thereof,  by  reason  that  all 
the  testator's  assets  were  in  the  hands  of  the  defendant  Jefferyes, 
who  was  the  only  acting  executor,  and  a  residuary  legatee,  of  the 
will  and  codicils :  that,  in  April  and  May,  1848,  but  before  the  17th 
of  the  last-mentioned  month,  the  plaintiffs  served  the  defendants 
[  'o  ]  Taylor  and  Henrietta  *Savill  his  wife,  and  Messrs.  Holme  &  Co. 
their  solicitors,  and  also  the  defendants,  the  executors  and  trustees 
and  residuary  legatees  of  the  will  and  codicils,  with  notice  that  the 
writ  had  issued,  and  that  they  had  sequestered  Taylor's  personal 
estate,  monies,  chattels  and  credits,  including  the  annuity ;  and,  on 
the  6th  of  June,  1848,  they  made  their  formal  return  to  the  writ ; 
and  that,  as  such  sequestrators  as  aforesaid,  they  had  applied  to 
Jefferyes,  as  the  acting  executor  of  the  will  and  codicils,  to  pay  to 
them  the  monies  which  had  become  due  in  respect  of  the  annuity, 
and  to  set  apart  a  sufficient  portion  of  the  testator's  personal  estate 
to  answer  the  future  payments  of  it,  but  he  had  refused  so  to  do. 
The  bill  charged  that,  some  time  after  the  17th  of  May,  1848, 
Taylor  and  his  wife,  and  Jefferyes,  who  acted  with  a  view  to  his  own 
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interest  under  the  will  and  codicils,  and  also  with  a  view  to  the  Follett 
interests  of  the  other  residuary  legatees,  took  counsel  together  and  jkffbryes. 
with  their  respective  solicitors,  in  order  to  devise  some  means  of 
defeating  the  title  of  the  plaintiffs  to  the  annuity;  and  they,  at 
length,  determined  that  Taylor  should  execute  a  deed  for  assigning 
and  should  affect  to  assign  the  annuity  to  his  wife,  in  order  to  make 
it  appear  that  the  annuity  had  been  forfeited  in  pursuance  of  the  pro- 
viso in  that  behalf  contained  in  the  codicil,  and  that  the  benefit  of 
it  belonged  to  the  persons  to  whom  it  was  bequeathed  in  the  event 
of  its  being  forfeited ;  and  it  was  also  arranged  that  the  power  of 
appointment  given,  in  the  event  of  such  forfeiture  as  aforesaid,  to 
the  trustees  and  executors,  should  be  executed  by  Jefferyes  in 
manner  understood  between  him  and  the  other  residuary  legatees  and 
Taylor  and  his  wife :  that,  in  pursuance  of  the  said  determination 
and  arrangement,  an  instrument  purporting  to  be  an  indenture 
was  prepared  and  engrossed  by  Messrs.  Holme  &  Co.,  the  ^solicitors  [  *6  ] 
of  Taylor  and  his  wife,  and  was  signed,  sealed  and  delivered  by 
Taylor  and  also  by  the  defendant  Thomas  Bristowe  Young  (who 
was  a  partner  in  the  firm  of  Holme  <&  Co.) :  that  the  pretended 
indenture,  being  the  instrument  so  signed,  sealed  and  delivered  as 
aforesaid,  purported  to  be  an  indenture  dated  the  24th  of  May, 
1848,  and  made  between  Taylor  of  the  one  part,  and  Young  of  the 
other  part ;  and  thereby,  after  reciting  the  will  and  second  codicil, 
and  death  of  the  testator,  and  that  Taylor,  in  consideration  of  the 
natural  love  and  affection  which  he  had  for  his  wife,  and  of  the 
benefits  he  had  received  from  her,  and  in  order  to  make  a  better 
provision  for  her,  had  determined  and  agreed  to  assign  the  annuity 
to  Young  in  trust  for  the  separate  use  of  his  wife :  Taylor  assigned 
the  annuity  to  Young,  in  trust  for  the  separate  use  of  his  wife, 
without  power  of  anticipation.  The  bill  further  charged  that  no 
consideration  whatever  was  given  for  the  said  pretended  assign- 
ment, and  that  the  same  was  prepared,  signed,  sealed  and  delivered 
for  the  mere  purpose  of  defrauding  the  plaintiffs  as  such  seques- 
trators as  aforesaid,  by  making  it  appear  that  the  annuity  had 
become  forfeited  in  pursuance  of  the  proviso  contained  in  the 
second  codicU :  that  the  said  instrument  was  not  prepared,  signed 
or  sealed  with  a  view  of  really  vesting  the  annuity  in  Young ;  and 
that  Young,  at  the  time  of  executing  the  same,  had  been  advised 
and  well  knew  that  the  annuity  would  not  actually  pass  to  him  as 
such  trustee  as  aforesaid :  that,  under  the  circumstances  aforesaid, 
the  preparation,   signing,   sealing  and  delivery  of  the  pretended 

1—2 
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FoLLKTT  indenture,  were  a  mere  fraud,  and  the  same  was  wholly  void  as 
Jkvfeu^ks.  against  the  plaintiffs.  And  the  bill  prayed  for  a  declaration  to  that 
effect,  and  for  relief  consequential  thereon. 

[  •?  ]  Mrs.  Taylor,  in  her  answer,  said  that  her  husband,  *upon  his 

becoming  aware  of  the  bequest  of  the  annuity  to  him,  was  desirous 
that  it  should  be  secured  for  her  benefit ;  and,  accordingly,  she  and 
her  husband  consulted  together  and  with  Young  as  to  the  mode  in 
which  such  desire  could  be  carried  into  effect :  that  she  believed 
that  it  >v'as  the  desire  and  intention  of  the  testator  that  no  portion 
of  the  annuity  should  become  payable  to  any  person  other  than  her 
husband  or  the  other  persons  mentioned  or  referred  to  in  the 
testator's  second  codicil,  and,  particularly,  that  the  annuity  should 
not  be  liable  to  be  taken  in  execution  or  otherwise  appropriated  by 
her  husband's  creditors :  that  she  and  her  husband  were  advised 
that,  under  the  provisions  of  the  second  codicil,  no  assignment  of 
the  annuity  in  her  favour  would  be  effectual  against  the  claims  of 
the  parties  for  whose  benefit  the  same  was,  in  that  codicil,  directed 
to  be  applied  in  the  event  of  her  husband  attempting  to  alienate 
the  same,  in  case  such  other  parties  should  insist  upon  the  for- 
feiture of  his  interest  therein ;  but,  nevertheless,  he  resolved,  to 
execute  an  assignment  of  the  annuity  to  a  trustee  for  her,  in  the 
hope  that,  if  the  forfeiture  was  insisted  upon,  the  testator's  trustees 
and  executors  might,  in  the  exercise  of  the  discretion  given  to  them 
by  the  second  codicil,  apply  the  annuity,  or  some  part  thereof,  for 
her  benefit :  that,  with  a  view  of  effecting,  if  possible,  her  husband's 
desu'e  and  intention,  and  also  the  desire  and  intention  of  the 
testator,  her  husband,  with  her  privity,  determined,  upon  the 
suggestion  and  advice  of  counsel,  to  assign  the  annuity  to  a  trustee 
for  her,  so  as  effectually  to  divest  his  interest  therein,  and  either  to 
secure  the  annuity  for  her  benefit,  or  to  effect  a  forfeiture  of  it,  and 
thereby  to  prevent  it  from  being  taken  by  the  plaintiffs  under  the 
sequestration,  and  to  enable  the  trustees  and  executors  to  exercise 
the  discretion  given  to  them,  by  the  second  codicil,  in  the  event  of 

[  *8  ]  any  attempt,  by  her  husband,  to  ^alienate  the  annuity :  that  she  and 
her  husband  did,  at  the  time  in  the  bill  mentioned,  and  under  such 
circumstances  and  with  such  view  and  intention  as  before-mentioned, 
but  not  further  or  otherwise,  consult  with  Young,  as  their  solicitor,  in 
order  to  devise  some  means  of  defeating  the  claims  of  the  plaintiffs 
to  the  annuity,  and  of  securing  it  for  her  benefit.  Mrs.  Taylor  then 
admitted  the  execution  of  the  indenture  of  the  24th  of  May,  1848, 
and  said  that  it  was  executed  for  the  purpose  of  vesting  the  annuity 
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in  Yoong,  as  a  trustee  for  her,  if  the  same  could  be  effectually  done  Folt.ett 
under  the  provisions  of  the  second  codicil,  and,  if  it  could  not  be  Jeffbrtbs. 
effeetnally  done,  then  for  the  purpose  of  effecting  a  forfeiture  of  the 
annuity,  and  of  enabling  the  executors  and  trustees  to  exercise  such 
discretion  as  aforesaid.  She  added  that  Young,  as  her  trustee  and 
solicitor,  had,  in  his  possession,  the  indenture  of  the  24th  of  May, 
1848,  and  also  the  several  other  documents  relating  to  the  matters 
in  the  bill  mentioned,  which  were  set  forth  in  the  schedule  to  her 
answer ;  but  that  the  documents  mentioned  in  the  second  part  of 
the  schedule,  consisted  of  a  case  for  the  opinion  of  counsel,  opinions 
of  counsel,  and  confidential  communications  between  her  and  her 
husband,  and  Young  as  her  solicitor,  with  reference  to  the  matters 
in  question  in  this  suit,  and  to  her  defence  against  the  claims  made 
by  the  plaintiffs  in  this  suit ;  and  she  submitted  that  she  was  not 
lx)und  and  ought  not  to  be  compelled  to  produce  the  same. 

Upon  the  coming  in  of  that  answer,  the  plaintiffs  obtained  an  order 
from  the  late  Vice-Chancbllor  op  England,  for  the  production  of 
the  documents  mentioned  in  the  second  part  of  the  schedule  ;  but 
that  order  was  discharged  by  Lord  Cottenham,  L.C.  (i). 

The  plaintiffs  then  amended  their  bill,  by  introducing  the  follow-  [  ^  ] 
ing  charges :  That,  after  Mr.  and  Mrs.  Taylor  and  their  solicitors 
bad  become  acquainted  with  the  contents  or  purport  of  Gape*s  will 
and  codicils,  but  before  the  24th.  of  May,  1848,  Holme  &  Co.,  as 
their  solicitors,  stated  a  case  for  the  opinion  of  counsel,  and,  in  such 
case,  the  fact  of  the  writ  of  sequestration  having  issued,  was  stated, 
and  a  copy  or  statement  of  the  codicil  bequeathing  the  annuity,  was 
contained  in  or  accompanied  the  case :  that,  before  the  signing  of 
the  alleged  indenture  of  the  24th  of  May,  1848,  Taylor  and  his  wife, 
respectively,  wrote  letters  to  and  received  letters  from  Young,  the 
trustee  named  in  the  indenture :  that  the  letters  so  written  and 
received,  related  to  the  subject  of  the  annuity  and  to  the  preparing 
of  the  indenture,  and  to  the  real  purpose  for  which  it  was  proposed 
to  execute  the  same,  and  to  the  expediency  of  Taylor's  voluntarily 
doing  some  act  to  forfeit  or  determine  his  right  to  the  annuity,  and 
to  the  means  of  defeating  the  title  of  the  plaintiffs  to  it  and  retaining 
the  benefit  of  it  for  Mrs.  Taylor  and  the  testator's  residuary  legatees, 
or  some  of  them :  that  the  case,  opinion  and  letters  showed  what 
was  the  real  intention  of  Mr.  and  Mrs.  Taylor  and  Young,  in 
becoming  parties  to  the  indenture  of  the  24th  of  May,  1848 ;  and 
that  they  showed,  as  the  fact  was,  that  the  plan  of  preparing  and 
(1)  13  Jur.  465,  972.    See  post,  p.  8,  as  to  these  proceedings. 
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FOLT.BTT  executing  such  indenture,  was  resorted  to  for  the  purpose  of  effecting 
jBFFERTBB.  &  forfeiture  of  the  annuity,  or  a  determination  of  the  title  of  the 
plaintiffs  and  Taylor  thereto,  and  in  order  to  defeat  the  title  of  the 
plaintiffs  as  such  sequestrators  as  aforesaid,  and  was  not  resorted  to 
for  the  purpose  of  really  and  effectually  vesting  the  annuity  in 
Young,  upon  the  trusts  in  the  same  indenture  declared :  that,  by. 
the  case,  counsel  were  requested  to  advise  whether  a  forfeiture  or 
[  *^^  ]  determination  *of  Taylor's  interest  in  the  annuity,  might  not  be 
effected  by  his  executing  an  assignment  thereof,  or  by  some  other 
and  what  means ;  and  to  advise,  generally,  as  to  the  bef&t  means  of 
withdrawing  the  annuity  from  the  power  of  the  plaintiffs  as  such 
sequestrators  as  aforesaid :  that  counsel  wrote  an  opinion  upon  the 
case,  and  advised  that  a  bond  fide  assignment  of  the  annuity  by 
Taylor,  if  such  assignment  were  possible,  would  determine  his  right 
thereto  and  the  right  of  the  plaintiffs  as  claiming  under  him  ;  but 
he  also  advised  that  no  estate  or  interest  in  the  annuity  would  or 
could,  under  any  assignment,  become  vested  in  the  person  or  persons 
to  whom  the  same  might  purport  to  be  assigned  ;  and  that  a  deed 
purporting  to  be  an  assignment  of  it,  but  not  really  passing  and  not 
intending  to  pass  or  assure  it,  would  be  merely  colourable,  and  would 
not  affect  the  title  of  the  plaintiffs  as  such  sequestrators. 

Mrs.  Taylor,  by  her  answer  to  the  amended  bill,  denied  that, 
before  the  signing  of  the  indenture  of  the  24th  of  May,  1848,  she  and 
Mr.  Taylor,  or  she  alone,  wrote  any  letter  to  or  received  any  letter 
from  Young  as  the  trustee  named  in  that  indenture,  or,  save  as 
appeared  by  her  former  answer  and  the  schedule  thereto,  in  any 
other  character  ;  and  she,  in  substance,  submitted  and  insisted  that, 
under  the  circumstances  in  her  present  answer  and  in  her  former 
answer  appearing,  she  was  not  bound  and  ought  not  to  be  compelled 
to  answer  any  of  the  interrogatories,  in  the  amended  bill,  relating  to 
the  contents,  purport,  or  effect  of  the  letters  or  of  the  case  and 
opinion;  and  she  claimed  the  like  benefit  of  objection  to  such 
parts  of  the  bill  as  sought  such  discovery,  as  if  she  had  demurred 
thereto. 
[  11  ]  The  plaintiffs  excepted  to  her  answer,  for  insufficiency,  on  the 

ground  that  she  ought  to  have  answered  those  interrogatories.  The 
Master  overruled  the  exceptions  :  upon  which  the  plaintiffs  excepted 
to  his  report. 

Mr.  Bethell  and  Mr.  Kivglake,  in  support  of  the  exceptions  to 
the  report,  said  that  this  case  did  not  come  within  either  Holmes  v. 
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BaddeUy  (i),  Herring  v.  Clohenj  (2),  or  Comhe  v.  The  Corporation  oj      Follett 

London  (8) :  that  the  plaintiflfs  were  entitled  to  a  production  of  the    jefpkryes. 

deed  of  the  24th  of  May,  1848,  which  their  bill  impeached  for 

frand :    that  all  the  communications  which  took  place,  between 

Mrs,  Taylor  and  her  solicitor,  with  a  view  to  that  deed,  were  part 

of  the  res  gesta  of  the  fraudulent  transaction :  that  the  charges 

in   the  amended   bill,   connected   the  discovery  sought   with  the 

fraudulent  act  complained  of,  and,  therefore,  according  to  Lord 

Gottbnham's  judgment  in  13  Jurist,  973,  the  case  was  taken  out 

of  the  ordinary  rule :  that  Young,  Mrs.  Taylor's  solicitor,  was  made 

a  co-defendant  to  the  suit,  as  being  a  party  to  the  fraud  :  that  there 

could  be  no  doubt  that  he  was  compellable  to  give  the  discovery 

which  she  had  declined  to  give ;  and  it  would  be  absurd  to  hold 

that  a  client  could  withhold  the  discovery,  which  his  solicitor  was 

bound  to  give :  Reynell  v.  Sprye  (4). 

Mr.  James  Parker  and  Mr.  Freelmg,  for  Mrs.  Taylor,  said  that 
there  was  no  fraud  whatever  in  the  transaction  to  which  the  bill 
related :  that  it  was  not  aliud  simnlattnn,  alixid  actum,  but  idem  simu- 
latum,  idem  actum :  that,  notwithstanding  the  amendments,  the 
case  was  *substantially  the  same  as  it  was  when  it  came  before  [  *12  ] 
Lord  Cottenham  ;  and  therefore  his  decision  was,  in  effect,  a 
decision  on  the  question  raised  by  the  present  exceptions :  that 
Reynell  v.  Sprye  illustrated  the  kind  of  case  which  Lord  Cottenham 
had  in  view  when  he  said  that,  no  doubt,  pleadings  might  be  so 
framed  as  to  make  a  special  case  connecting  the  discovery  sought 
with  the  fraudulent  act  complained  of,  so  as  to  take  the  case  out 
of  the  ordinary  rule :  that  the  circumstance  of  Young  being  a  party 
to  the  suit,  made  no  difference  as  to  the  sufficiency  of  Mrs.  Taylor's 
answer :  that  the  privilege  insisted  on,  was  the  privilege  of  the 
client  and  not  of  the  solicitor,  and  that  it  was  not  alleged  that 
Young  had  acted  otherwise  than  in  his  professional  character: 
Pearse  v.  Pearse  (5),  Oreenough  v.  Gaskell  (6),  Herring  v.  Clobery, 
Jones  V.  Pugh  (7),  Carpmael  v.  Powis  (8),  Dendy  v.  Cross  (9). 

Mr.  BetheU,  in  his  reply,  referred   to  Lord   Walsingham  v. 
Goodricke  (lo). 

(1)  Go  R.  E.  427  (1  Ph.  476).  (5)  75  R.  R.  4  (1  De  G.  &  Sm.  12). 

(2)  65  R.  R.  344  (I  Ph.  91).  (6)  ;<6  R.  R.  258  (1  My.  &  K.  98). 

(3)  57  R  R.  482  (1  Y.  &  C.  C.  C.  (7)  65  R.  R.  347  (1  Ph.  96). 
631).  (8)  65  R.  R.  479  (1  Ph.  687). 

(4)  76  R.  R.  89,  94  (10  Beav,  51 ;  (9)  83  R.  R.  121  (11  Beav.  91). 
n  Beav,  618).  (10)  64  R.  R.  226  (3  Hare,  122). 
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FoLLETT      The  Vice-Chancellor  : 

r, 

Jkffertbs.  This  was  a  case  of  exceptions  to  the  Master's  report  as  to  the 
suflBciency  of  the  answer  of  the  defendant,  Henrietta  Savill  Taylor, 
the  wife  of  the  defendant  John  Taylor.  The  plaintiffs  are  Gommis* 
nioners  of  Sequestration  appointed  in  a  cause  of  Cowper  v.  John 
Taylor  and  others,  in  which  the  defendant,  Taylor,  had  been 
ordered  to  pay  a  large  sum  of  money  into  Court.  He  made  default 
[  *13  ]  in  doing  so ;  and  a  writ  of  sequestration  *i88ued  against  him.  The 
object  of  the  present  suit,  instituted  by  the  sequestrators,  is  to  set 
aside  a  deed  executed  by  Taylor,  purporting  to  assign  away  an 
annuity  of  200Z.,  to  which  he  was  entitled  under  the  will  and 
codicils  of  Thomas  Gape ;  and,  by  reason  of  which  assignment, 
the  plaintiffs  allege  that  they  have  been  improperly  prevented  from 
possessing  themselves  of  the  annuity. 

Taylor's  title  to  the  annuity,  arose  under  the  second  codicil  to 
Gape's  will ;  which  is  as  follows  :  "  I  direct,"  &c. 

Gape,  the  testator,  died  in  January,  1848;  and  his  will  and 
codicils  were,  soon  afterwards,  proved  by  his  executor,  the  defendant 
Jefferyes ;  who  possessed  assets  more  than  sufficient  to  pay  his 
debts  and  legacies.  The  original  bill,  after  stating  these  facts,  and 
that  the  plaintiffs  had  made,  during  the  spring  of  the  year  1848, 
many  ineffectual  attempts  to  get  possession  of  the  annuity,  contains 
the  following  charges  (i) ;  and  it  prays  that  the  assignment  may 
be  declared  to  be  fraudulent,  and  that  the  annuity  may  be  secured 
for  the  benefit  of  the  plaintiffs. 

Mrs.  Taylor,  by  her  answer  to  the  original  bill,  states  as 
follows  (a)  : 

Upon  the  coming  in  of  this  answer,  a  motion  was  made,  before 
the  late  Vice-Ghancellor  of  England,  for  the  production  of  the 
documents  mentioned  in  the  second  part  of  the  schedule.  The 
motion  was  resisted  by  the  defendants,  Mrs.  Taylor  and  Mr.  Young, 
[•14  ]  who  *con tended  that  the  documents  came  all  within  the  class  of 
privileged  communications.  His  Honour,  however,  thought  dif- 
ferently, and  ordered  their  production,  on  the  ground  that  they  all 
related  to  the  very  deed  impeached  by  the  bill. 

There  was  then  a  motion,  by  way  of  appeal,  to  Lord  Gottenham, 
who  discharged  the  order  of  the  Vioe-Ghancbllor,  being  of  opinion 
that  none  of  the  authorities  warranted  the  distinction  on  which  the 
Vicb-Ghancellor  had  proceeded.  His  Lordship,  according  to  the 
report  in  the  Jurist,  Vol.  XIH.  p.  973,  added  that,  no  doubt, 
(1)  See  anfe,  pp.  2  <^nd  .%  (2)  See  fin<«,  pp.  4,  and  6. 
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pleadings  might  be  so  framed  as  to  make  a  special  case  connecting      Fotj.ktt 
the  discovery  sought  with  the  fraudulent  act  complained  of,  so  as    jbfpertrs. 
to  take  the  case  out  of  the  ordinary  rule ;  but  that,  here,  no  special 
case  was  made,  and  .the  allegations  in  the  answer,  brought  the  case 
within  the  ordinary  rule. 

After  this  order  of  Lord  Gottenham's,  the  plaintiffs  amended 
their  bill  by  introducing  the  following  charges  (i) : 

The  defendant,  Mrs.  Taylor,  having  been  called  upon  to  answer 
these  amendments,  put  in  an  answer  by  which,  in  substance,  she 
declined  to  disclose  anything  as  to  the  contents  of  the  case  or  the 
letters.  Her  answer  was  excepted  to  on  that  account;  but  the 
Master  disallowed  the  exceptions.  The  plaintiffs  then  Excepted  to 
the  Master's  report ;  and  so  the  matter  comes  before  me. 

I  have  been  thus  particular  in  stating  the  pleadings  and  referring 
to  what  has  already  been  done ;  because  *it  will,  I  think,  be  [  •!»  1 
manifest,  on  considering  the  proceedings  up  to  the  present  time, 
that  the  question  for  my  decision  is  brought  within  very  narrow 
limits.  The  question  before  Lord  Gottenham  did  not,  it  is  true, 
arise  on  exceptions  to  the  answer;  but  his  Lordship's  decision 
proceeded  on  principles  which  would,  certainly,  have  been  appli- 
cable to  such  a  case.  On  the  same  grounds  on  which  he  decided 
that  the  defendant  was  not  bound  to  produce  the  case  and  letters, 
he  would,  on  the  record  as  it  was  framed  when  the  matter  was 
before  him,  have  decided  that  she  was  not  bound  to  answer  interro- 
gatories calling  on  her  to  set  forth  the  contents  or  the  purport  and 
effect  of  them.  The  single  question,  therefore,  on  which  I  have  to 
decide,  is  whether  the  amendments  which  have  been  made  in  the 
charges  of  the  bill,  are  such  as  to  vary  the  rights  of  the  plaintiffs 
with  respect  to  the  discovery  to  which  they  are  entitled ;  in  other 
words,  whether,  adopting  the  language  of  Lord  Gottenham,  the 
plaintiffs  have  now,  on  the  amended  bill,  made  a  special  case  con 
necting  the  discovery  sought  with  the  fraudulent  act  complained  of, 
so  as  to  take  the  case  out  of  the  ordinary  rule.  I  think  they  have 
not.  For  such  a  purpose,  it  is  essential  that  the  act  complained 
of,  should,  on  the  face  of  the  bill,  appear  to  be  a  fraud.  Such  was 
the  case  of  ReyneU  v.  Sprye.  There,  the  client  penned  a  letter  to 
be  copied  and  sent  to  him  by  the  attorney,  as  if  emanating  from 
the  attorney  himself,  with  a  view  to  its  being  shown  to  the  plaintiff, 
so  as  to  lead  him  to  sell  his  estate  at  an  undervalue.  Lord 
JjANODAiiK  held  that  there  was  no  privilege  protecting  the  client  or 

(1)  See  antef  pp.  $  And  6» 
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FoLLBTT  the  attorney  from  producing  this  letter.  So,  in  the  present  case,  if 
jRFFEKYEs.  the  annuitj  had  heen  forfeitable,  not  on  any  assignment  or  attempt 
[*J<»]  to  assign,  but  only  on  an  assignment  by  way  of  *sale,  and  the 
solicitor  had  been  party,  with  Taylor,  to  a  scheme  for  framing  a 
deed  which  should  purport  to  be,  but  should  not,  in  truth, 
be,  a  sale ;  that  would  be  a  fraud,  and  both  client  and  solicitor 
would  be  bound  to  discover  all  which  had  passed,  between  them,  in 
reference  to  the  preparation  of  such  a  deed.  So,  again,  if  the  for- 
feiture had  been  made  to  depend  on  the  assignment  having  been 
made  before  a  particular  date,  and  the  solicitor  had  been  party  to 
a  plan  for  getting  the  deed  ante-dated :  and  many  similar  cases 
may  be  suggested.  But,  here,  I  can  discover  no  fraud  whatever  in 
the  transaction,  whether  as  stated  by  the  plaintiffs  or  the  defendant. 
It  may  not,  indeed,  be  a  very  moral  act  in  a  debtor,  so  to  dispose 
of  his  property  as  that  his  creditors  may  be  effectually  prevented 
from  getting  execution  ;  but  such  an  act,  per  «e,  is  no  fraud,  if  the 
disposition  is  one  which  the  law  allows.  And  the  amended  charges 
in  this  bill,  amount  to  no  more  than  this :  that  the  object  of  Taylor 
was  not,  really,  to  vest  the  property  in  Young  for  the  benefit  of  his 
wife  ;  for  that,  by  the  express  provision  of  the  codicil,  he  could  not 
do ;  but  to  make  an  assignment  which  should  cause  a  forfeiture,  and 
so  give  the  property  to  the  parties  entitled  on  the  happening  of  the 
forfeiture.  This  is  the  account  of  the  transaction,  as  stated  both  in 
the  bill  and  the  answer  ;  and,  in  my  opinion,  this  was  not  a  fraud 
according  to  any  definition  of  fraud  which  can  be  recognised  in  this 
Court.  The  transaction,  as  stated  on  this  bill,  is  one  as  to  which 
it  was  perfectly  lawful  for  the  client  to  ask,  and  for  the  solicitor  to 
give  professional  advice.  And  this  seems  to  me  to  be  the  true  test, 
in  a  case  like  the  present,  as  to  whether  what  has  passed  is  or  is 
not  privileged.  It  is  distinctly  sworn  that  the  documents  in 
[  •17  ]  question,  contain  or  relate  to  advice  so  asked  for  and  *given,  with 
reference  to  the  very  question  now  in  dispute ;  and  the  case,  there- 
fore, is  one  which  I  consider  as  coming  within  the  admitted  rule  of 
privilege.  I  am,  therefore,  of  opinion  that  the  Master  is  right,  and 
the  exceptions  to  his  report,  must  be  overruled. 

It  may  not  be  unfit  that  I  should  repeat  an  observation  I  made 
in  the  course  of  the  argument,  namely,  that  it  is  not  accurate  to 
speak  of  cases  of  fraud  contrived  by  the  client  and  solicitor  in 
concert  together,  as  cases  of  exception  to  the  general  rule.  They 
are  cases  not  coming  within  the  rule  itself :  for  the  rule  does  not 
apply  to  all  which  passes  between  a  client  and  his  solicitor,  but 
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only  to  what  passes  between  them  in  professional  confidence :  and      Follett 
no  Court  can  permit  it  to  be  said  that  the  contriving  of  a  fraud,    jkfprktks. 
can  form  part  of  the  professional  occupation  of  an  attorney  or 
solicitor. 


WAEDE  V.  WAEDR 

(1  Simons  (N.  S.)  18—29.) 
[Reversed  on  appeal,  as  reported  in  3  Mac.  &  G.  365. 
report  see  87  R.  R.  118.] 


For  that 


BOWKEE  V.  BULL. 

(1  Simons  (N.  S.)  29—36;  S.  C.  20  L.  J.  Oh.  47  ;  15  Jur.  4  ;  16  L.T.  O.  S.  503.) 

A.  mortgaged  his  f  I'eehold  and  copyhold  estates  and  some  drainage-bonds, 
and,  by  the  same  deed,  his  daughters  mortgaged  their  freehold  and  copy- 
hold estates,  to  B.  to  secure  6,0007.  lent  by  B.  to  A.,  and  the  deed  declared 
that,  without  prejudice  to  any  of  the  rights  or  remedies  of  B.,  his  heirs, 
executors,  &c.,  as  between  A.,  his  heirs,  executors,  &c.,  on  the  one  hand, 
and  the  daughters,  and  their  heirs,  executors,  &c.,  on  the  other  hand.  A., 
his  heirs,  executors,  &c.,  should  be  primarily  liable  to  the  payment  of  the 
6,000/.,  and  that  his  freehold  and  copyhold  estates  therein  comprised  should 
be  primarily  liable  to  answer  and  make  good  the  6,000/.  Six  years  after- 
wards, A.  mortgaged  his  freehold  and  copyhold  estates  comprised  in  the 
prior  mortgage,  and  also  the  drainage-bonds,  to  B.,  to  secure  70p/.  lent  to 
him  by  B. :  Held  that  B.  was  not  entitled,  as  against  A.'s  daughters,  to 
tack  his  second  mortgage  to  the  first,  but  that  the  daughters  were  entitled 
to  redeem  the  first  mortgage  on  payment  of  the  6,000/. 

By  an  indenture  dated  the  11th  of  March,  1836,  the  defendant, 
Bull,  mortgaged  certain  pieces  of  land,  situate  in  March  in  the 
Isle  of  Ely,  to  Elizabeth  Stevens,  since  deceased,  in  fee,  for 
securing  400Z.  and  interest.  By  an  indenture  dated  the  8rd  of 
March,  1843,  he  mortgaged  the  same  pieces  of  land,  subject, 
expressly,  to  Mrs.  Stevens's  security,  together  with  certain  copy- 
hold lands  and  drainage-securities,  and  his  wife  and  two  daughters, 
mortgaged  certain  freehold  and  copyhold  hereditaments,  of  which 
the  wife  was  seised  for  life  with  remainder  to  her  daughters  in  fee, 
under  the  will  of  Eleanor  Ward,  to  the  plaintiff,  for  securing  5,600/. 
and  interest :  and  that  indenture,  at  the  end  of  it,  declared  that, 
without  prejudice  to  any  of  the  rights  or  remedies  of  the  plaintiff, 
his  heirs,  executors,  administrators,  or  assigns,  as  between  *the 
defendant  Bull,  his  heirs,  executors  and  administrators  on  the  one 
hand,  and  Bull's  wife  and  daughters  and  their  respective  heirs, 
executors  and  administrators  on  the  other  hand.  Bull,  his  heirs, 
executors  and  administrators  should  be  ^primarily  liable  to  the 
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BowKRR  payment  of  the  principal  and  interest  monies  intended  to  be  thereby 
BuLT*  secured;  and  that  the  freehold  hereditaments  thereinbefore 
described,  but  not  comprising  the  hereditaments  devised  by  the 
will  of  Eleanor  Ward,  and  the  copyhold  hereditaments  therein- 
before described  and  covenanted  to  be  surrendered,  not  comprising 
any  copyhold  hereditaments  devised  by  the  said  will,  should  be 
primarily  liable  to  answer  and  make  good  the  same  principal  and 
interest  monies.  On  the  5th  of  March,  1844,  the  plaintiff  took  a 
transfer  of  Mrs.  Stevens's  mortgage.  By  an  indenture  dated  the 
9th  of  May,  1849,  Bull  mortgaged,  to  the  plaintiff,  all  the  freehold 
and  copyhold  hereditaments  comprised  in  the  before-mentioned 
securities  of  which  he  was  seised,  and  also  the  drainage-securities, 
for  securing  TOOL  and  interest. 

Mrs.  Bull  died  in  August,  1849. 

Under  the  Orders  of  April,  1850,  the  plaintiff  filed  a  claim  against 
Bull  and  his  two  daughters,  Eleanor  Ann  and  Sarah  Elizabeth, 
stating  that,  under  an  indenture  dated  the  3rd  of  March,  1843,  and 
made  between  Joseph  Bull  and  Susannah  his  wife,  since  deceased, 
of  the  first  part,  their  two  daughters  of  the  second  and  third  parts, 
and  the  plaintiff  of  the  fourth  part,  and  of  an  indenture  dated  the 
5th  day  of  March,  1844,  and  made  between  Richard  Baxter,  the 
executor  of  Mrs.  Stevens,  of  the  first  part,  William  Watts,  the  heir 
of  Mrs.  Stevens,  of  the  second  part.  Bull  of  the  third  part,  and  the 
[  *3i  ]  plaintiff  of  the  fourth  part,  and  of  an  indenture  dated  the  9th  *of 
May,  1849,  and  made  between  Bull  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  the  plaintiff  was  a  mortgagee  of  certain 
freehold  and  copyhold  or  customary  property  therein  comprised, 
and  also  assignee  of  certain  indentures  therein  mentioned  (being 
charges  on  certain  taxes  (1) ),  for  securing,  altogether,  the  sum  of 
6,700/.  and  interest ;  and  that  the  time  for  payment  thereof  had 
elapsed;  and  that  Bull  and  his  daughters  were  entitled  to  the 
equity  of  redemption  of  the  mortgaged  premises  :  and  the  plaintiff, 
therefore,  claimed  to  be  paid  the  sum  of  6,700Z.  and  interest  and 
the  costs  of  this  suit;  and,  in  default  thereof  to  foreclose  the  equity 
of  redemption  of  the  mortgaged  premises,  and,  for  that  purpose, 
to  have  all  proper  directions  given  and  accounts  taken. 

Mr.  Roll  and   Mr.   Toller,  for  the  plaintiff,   said   that  the 
drainage-securities  were  not  mentioned  in  the  declaration  at  the 
end  of  the  deed  of  March,  1843 ;  and  they  contended  that  Eleanor 
(1)  The  drainage-securitiee. 
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Ann  Bull  and  Sarah  Elizabeth  Bull  were  not  entitled  to  redeem,      Bowkkb 
except  on  pa^ 
and  interest. 


except  on  payment  of  the  700Z.  and  interest,  as  well  as  the  6,0002.        bull 


Mr.  Bethell  and  Mr.  Osborne^  for  Eleanor  Ann  Bull  and  Sarah 
Elizabeth  Bull,  said  that  their  clients  were  only  sureties  for  their 
father ;  and  that  it  was  a  well-established  rule  of  a  court  of  equity, 
that  if  a  surety  paid  the  debt  of  the  principal  debtor,  he  was 
entitled  to  the  benefit  of  all  the  securities  which  the  creditor  held 
for  the  debt :  Copis  v.  Middleton  (i)  :  and  that,  it  would  be  a 
violation  of  that  rule  to  hold  that  their  clients  were  not  entitled  to 
redeem  the  property  comprised  in  the  mortgage  of  March,  1843,  on 
payment  *only  of  the  principal  and  interest  due  on  that  mortgage.  [  *^^  1 
They  referred  also  to  Wiight  v.  Morley  (2). 

Mr.  Cairtis  appeared  for  Bull,  and 

Mr.  Shebbeare  for  another  party. 

Thb  Vice-Ghancbllor  :  Dec.  2. 

This  was  a  claim  of  foreclosure,  by  the  plaintiff,  against  Mr.  Bull 
and  his  two  daughters,  as  defendants.  I  took  time  to  consider  a 
single  point  which  was  raised,  in  the  argument,  under  these 
circumstances.  By  a  deed  of  the  Srd  of  March,  1843,  made 
between  Joseph  Bull  and  Susannah  his  wife,  of  the  first  part,  their 
two  daughters  and  only  children,  Eleanor  Ann  Bull  and  Sarah 
Elizabeth  Bull,  of  the  second  part,  and  William  Bowker  of  the 
third  part,  reciting  the  will  of  Eleanor  Ward,  under  which  Mrs. 
Bull  was  tenant  for  life  of  a  certain  messuage  called  Westry  House, 
situate  at  March  in  the  Isle  of  Ely,  with  divers  lands  adjoining, 
with  remainder,  after  her  death,  to  her  two  daughters,  the  said 
Eleanor  Ann  Bull  and  Sarah  Elizabeth  Bull,  as  tenants  in  common 
in  fee ;  and  also  reciting  that  Joseph  Bull  was  seised  in  fee  of  two 
other  estates  in  March  or  had  an  absolute  power  of  appointing  the 
same,  subject  only,  as  to  one  of  such  estates,  to  a  mortgage  in  fee, 
to  Elizabeth  Stevens,  for  securing  a  sum  of  4001.  and  interest :  it 
was  witnessed  that,  in  consideration  of  a  sum  of  5,0002.  advanced 
and  lent  by  Bowker  to  Bull,  and  for  a  nominal  consideration, 
Joseph  Bull  and  Susannah  his  wife  and  their  two  daughters, 
conveyed  all  the  above-mentioned  hereditaments,  to  Bowker  in  fee, 

(1)  29  B.  E.  73  (T.  &  Buse.  224).  (2)  8  B.  B.  (39  (11  Yes.  12). 
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BowKBR  subject,  nevertheless,  to  a  proviso  for  redemption  *on  payment  of 
Bull.  5,6002.  and  interest  on  the  3rd  of  March,  1844.  There  was  also  a 
[  ♦33  ]  covenant  to  surrender,  by  way  of  further  security,  some  copyholds 
held  partly  by  Mrs.  Bull  and  her  daughters,  under  the  will  of 
Eleanor  Ward,  and,  partly,  by  Joseph  Bull,  in  connection  with  one 
of  the  before-mentioned  freehold  estates  of  which  he  was  seised  in 
fee.  The  deed  also  recites  that  Joseph  Bull,  in  right  of  his  wife, 
was  entitled  to  indentures  of  assignment  of  taxes  arising  from  fen 
lands  in  March  ;  and  then  he  and  his  wife  assign  these  indentures, 
to  Bowker,  subject  to  the  same  proviso  for  redemption  on  payment 
of  the  before-mentioned  sum  of  5,600/.  and  interest.  The  deed 
contains  a  power  of  sale  (i),  by  Bowker,  in  case  of  default  in  payment 
of  the  sum  secured  or  the  interest ;  and,  finally,  there  is  a  proviso 
that,  as  between  Joseph  Bull  on  the  one  hand,  and  his  wife  and 
daughters  on  the  other  hand,  Joseph  Bull  should  be  primarily  liable 
to  the  payment  of  the  5,6002.  and  interest ;  and  the  freehold  and 
copyhold  hereditaments  of  which  he  was  seised  in  fee,  should  be 
primarily  liable  to  the  same.  It  appears  that,  in  March,  1844, 
Bowker  obtained  a  transfer  of  the  mortgage  for  4002.  made  originally 
to  Stevens;  and  he,  thereby,  undoubtedly  became  first  mortgagee,  of 
all  the  property,  for  securing  6,0002.  and  interest.  He  is,  therefore, 
cleai'ly  entitled  to  the  ordinary  decree  of  foreclosure  of  all  the 
property  comprised  in  his  securities,  as  mortgagee  for  6,0002. 

The  question  arises  whether  he  is  entitled  to  consider  himself  as 
first  mortgagee,  on  all  or  any  part  of  the  property,  for  a  further 
sum  of  7002.,  by  reason  of  a  deed  of  the  9th  of  May,  1849,  made 
[  *6i  ]  between  Joseph  Bull  of  the  *one  part,  and  Bowker  of  the  other 
part,  whereby,  in  consideration  of  7002.  paid  by  Bowker  to  Bull,  he 
conveyed  to  him,  by  way  of  mortgage,  all  the  property  comprised 
in  the  prior  securities  of  which  he  was  seised  in  fee,  and  also  the 
two  assignments  of  taxes  ?  On  the  part  of  the  two  children,  it  was 
contended  that  Bowker  must  be  postponed  to  them  so  far  as  relates 
to  this  latter  charge:  and  I  think  that  they  are  right.  The  children 
are,  according  to  what  appears  on  the  face  of  the  deed  of  1843, 
mere  sureties  for  their  father.  Bowker,  when  he  took  his  further 
charge  in  1849,  had  full  notice  of  this ;  and,  therefore,  he  could 
only  take  subject  to  such  rights  as  the  daughters  had  acquired  by 
reason  of  their  having  concurred  in  the  former  deed.  Now  it  is 
quite  clear  that  a  surety  paying  off  the  debt  of  his  principal,  is 

(1)  This  power  was  not  noticed  in  the  papers  with  which  the  reporter 
was  fiu'uished. 
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entitled  to  a  transfer  of  all  the  securities  held  by  the  creditor,  in  bowkku 
order  that  he  may  make  them  available  against  the  debtor,  as  the  ^^Ij^ 
original  creditor  might  have  done.  On  these  grounds,  the  daughters 
vrere  certainly  entitled,  on  paying  off  the  6,000Z.  mortgage,  to  have 
all  the  securities  comprised  in  the  deed  of  the  3rd  of  March,  1848, 
made  over  to  them,  in  order  to  enable  them  to  reimburse  them- 
selves, out  of  their  father's  separate  property  comprised  in  that 
deed,  whatever  portion  of  the  6,000/.  they  might  have  been  obliged 
to  pay  :  and  this  is  a  demand  certainly  prior,  in  point  of  date,  to 
the  last  mortgage.  It  was  urged,  at  tbe  Bar,  on  behalf  of  Bowker, 
that  this  right  of  a  surety,  is  only  a  potential  equity;  which, 
though  it  may  be  asserted  by  the  party  himself,  yet  cannot  bind 
third  persons.  But  I  cannot  agree  to  this.  The  equity  gives,  to 
the  surety,  a  right  to  call  for  a  transfer  of  the  securities,  and  so 
binds  those  securities  into  whatever  hands  they  may  come  with 
notice  of  the  charge. 

It  was  then  further  contended  that,  whatever  may  be  the  rights  [  85  ] 
of  the  parties  as  to  the  land,  yet  that  the  doctrine  could  not  be 
extended  to  the  indentures  of  taxes  :  for  that  the  proviso  at  the  end 
of  the  deed,  though  it  stipulated  for  a  priority  as  to  the  former,  was 
silent  as  to  the  latter.  I  cannot,  however,  agree  to  the  proposition 
that  the  parties,  by  expressly  mentioning  one  part  of  the  security, 
have  become  bound  to  forego  their  rights  as  to  the  rest.  It  will  be 
recollected  that  the  mortgage  contains  a  power  of  sale;  and  the 
proviso  might,  perhaps,  have  had  reference  to  that  power ;  that  is 
all.  The  parties  might  have  meant  to  stipulate  that,  as  between 
Mr.  Bull  and  his  children,  the  latter  should  be  bound  to  resort  for 
their  indemnity,  in  the  first  instance,  to  the  land,  and  to  the 
indentures  of  taxes  only  in  the  event  of  the  primary  fund,  the  land, 
proving  deficient.  Be  this,  however,  as  it  may,  I  do  not  think  that 
the  sureties,  by  expressly  mentioning  a  part  of  their  rights,  can  be 
deemed  to  have  waived  or  lost  the  entire  right  given  them  by  the 
doctrines  of  this  Court.  The  result  is  that  there  must  be  the  usual 
decree  of  foreclosure  against  all  the  parties,  mortgagors,  in  the  deed 
of  1848,  as  on  a  mortgage  for  6,000/.,  and,  in  case  the  sum  found 
due,  is  paid,  then,  if  all  or  any  part  is  paid  by  the  daughters  or 
either  of  them,  the  securities  must  all  be  transferred  to  them,  and 
Bowker  can  only  make  his  subsequent  security  available  by 
redeeming  them  in  the  ordinary  way. 

This  is  the  clear  opinion  I  had  formed  after  the  hearing :  but  my 
attention  was  afterwards  called,  by  Mr.  Lee  as  amicuu  curice  to  the 
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cases  of  Barnes  v.  Rac8ter(i)  and  Bugden  v.  Bignold(2) ;  and  also 
I  was  anonymously  referred  to  a  case  of  Higgins  v.  *Franki8^  in  the 
10  Jurist  828,  before  Sir  James  Wigram(3),  and  I  wished  to  have 
an  opportunity,  before  I  decided  this  case,  of  referring  to  these 
authorities.  I  have  now  done  so ;  but  I  see  no  reason  to  alter  the 
view  of  the  case  which  I  had  previously  taken.  The  two  cases 
referred  to  in  Youn.  &  Coll.  were  both  cases  where  the  same 
mortgagor  had  mortgaged  different  estates  to  various  parties 
some  of  whom  had  claims  on  one  estate  only,  and  others 
on  all;  and  the  question  was  as  to  the  rights  of  the  different 
subsequent  mortgagees  to  throw  the  prior  mortgagees  on  particular 
parts  of  their  securities.  But  the  doctrine  there  acted  on  by  Vice- 
chancellor  Knight  Bbucb,  does  not  seem  to  me  applicable  to  a 
case  like  the  present,  of  several  mortgagors,  and  where  the  question 
is  as  to  the  right  of  the  surety  mortgagee,  against  his  principal. 
The  case  in  the  Jurist  before  Sir  James  Wigram,  is  in  strict  con- 
formity, as  I  understand  it,  with  the  principle  on  which  I  am  now 
acting,  except  indeed  that,  there,  Sir  Jambs  Wigram  directed  the 
Master  to  inquire  whether  the  party  was  a  surety.  That  would  be 
a  perfectly  useless  inquiry  here,  and  would  only  occasion  unneces- 
sary expense.  It  is  not  disputed  that  Joseph  Bull  alone  is  the 
principal  debtor,  and  that  the  other  parties  are  sureties.  The  decree 
must,  therefore,  give  them  a  right,  as  mortgagees,  against  all  the 
property  of  Joseph  Bull,  for  whatever  they  may  pay  in  redeeming 
the  mortgage  for  6,000/. ;  and  then  Bowker  will  be  foreclosed  against 
them,  unless  on  payment  of  what  is  due  to  them  in  respect  of  what 
they  shall  so  pay  in  discharge  of  the  6,0002.  mortgage.  If  Bowker 
redeems  them,  the  decree  will  go  on,  in  the  usual  way,  to  direct  an 
account  of  the  principal  and  interest  due  to  him  on  both  mortgages, 
and,  in  default  of  payment,  Joseph  Bull  will  be  foreclosed. 


I860. 
Nov.  4,  20. 

Lord  Cran- 

WOBTH, 

V.-C. 

[37] 


In  re  DICKSON'S  TEUST  (4). 

(1  Simons  (N.  8.)  37—47;  S.  C.  20  L.  J.  Ch.  33;  15  Jur.  282.) 

A  testator  gave  a  legacy  in  trust  for  his  daughter  for  life,  remainder  in 
trust  for  her  cliildren  who  should  attain  twenty-one,  remainder  in  trust  for 
two  of  his  sons  absolutely :  and  he  gave  the  residue  of  his  personal  estate 
to  his  other  children.     By  a  codicil,  he   declared  that,  finding  that  his 


(1)  57  E.  B.  401  (I  Y.  &  C.  C.  C.  401). 

(2)  60  B.  R  202  (2  Y.  &  C.  C.  C.  377). 

(3)  See70B.E.407(15L.J.Ch.329). 

(4)  Hodgson  v.  Halford  (1879)    U 
Ch.  D.  959,  48  L.  J.  Ch.  458;    Wain- 


wriyht  V.  MilUr  [1897]  2  Ch.  255,  66 
L.  J.  Ch.  616,  76  L.  T.  718;  In  re 
Whiting's  SeUlemetit  [1906]  1  Oh.  96, 
74  L.  J.  Ch.  207,  91  L.  T.  821,  C.A. 
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daughter  intended  to  become  a  nun,  he  revoked  the  bequest,  in  the  event  in  re 

of  her  canying  her  intention  into  effect,  and  excluded  her  from  all  rever-      Dick8on*8 
sionary  advantages  from  his  will.   The  daughter  became  a  nun  :  Held,  that        TRtJST. 
the  condition  annexed  by  the  codicil  was  a  lawful  one  ;   and  that,  though 
the  bequest  in  favour  of  the  daughter  was  merely  revoked,  and  there  was 
no  gift  over  on  breach  of  the  condition,  her  interest  under  the  bequest, 
ceased  on  her  becoming  a  nun. 

WiLUAM  Dickson,  a  major-general  in  the  East  India  Company's 
service,  made  his  will  bearing  date  on  the  4th  of  March,  1848,  and, 
partly  in  the  words  and  figures  following : 

"  I  bequeath  the  sum  of  10,000Z.  sterling,  unto  my  wife,  Harriett 
Dickson,  my  son,  Samuel  Auchmuty  Dickson,  and  my  sons-in-law, 
John  Neeld,  Esq-  and  the  Honourable  Mortimer  Sackville  West, 
their  executors,  administrators  and  assigns,  upon  trust  to  invest  the 
same,  in  their  or  his  names  or  name,  in  the  Parliamentary  stocks  of 
Great  Britain,  or  at  interest  on  Government  or  real  securities  in 
Great  Britain  or  Ireland ;  and  upon  further  trust  to  pay  the  annual 
produce  thereof  to  my  daughter,  Mary  Eleanor  Dickson,  for  her 
life ;  and,  after  her  decease,  the  said  sum  of  10,0002.  and  the  stocks 
and  securities  thereof  and  the  annual  produce  thereof,  shall  be  in 
trust  for  all  and  every  the  child  and  children  of  my  said  daughter 
Mary  Eleanor  Dickson,  who,  being  a  son  or  sons,  shall  respectively 
attain  the  age  of  21  years,  or,  being  a  daughter  or  daughters,  shall 
respectively  attain  that  age  or  marry  under  that  age,  to  be  equally 
divided  between  or  among  them,  if  more  than  one,  for  their  respec- 
tive absolute  ^benefit :  and,  if  there  shall  be  but  one  such  child,  the  [  *'^^  ] 
whole  to  be  for  such  only  child  absolutely  :  and,  if  there  shall  be  no 
child  of  my  said  daughter,  who,  being  a  son,  shall  live  to  attain  the 
age  of  21  years,  or,  being  a  daughter,  shall  live  to  attain  that  age 
or  be  married,  then  the  said  sum  of  10,000Z.  and  the  stocks  and 
secnrities  thereof,  shall,  subject  to  the  trusts  aforesaid,  be  in  trust 
for  my  sons,  Samuel  Auchmuty  Dickson  and  William  Thomas 
Dickson,  in  equal  proportions,  absolutely."  And  the  testator  gave 
the  residue  of  his  personal  estate,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses  and  legacies,  to  the  same 
trustees,  in  trust  for  his  sons  and  his  daughters  Harriett  and 
Fanny. 

The  testator  made  a  codicil  to  his  will,  dated  on  the  same  day  as 
his  will,  and  partly  as  follows : 

"  In  the  distribution  of  my  personal  property  in  my  said  will,  I 
left  the  sum  of  10,0002.  to  my  executors  therein  named,  in  trust 
to  pay  the  interest  of  that  sum  to  my  daughter,  Mary  Eleanor 
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In  re  Dickson,  during  her  life,  &c.  &c,  (i).  But  now  finding  that  she 
Trust.  contemplates  remaining  in  a  Boman  Catholic  convent  and  becoming 
a  nun,  I,  consequently,  hereby  declare  that,  in  the  event  of  her 
carrying  out  her  intention  of  taking  the  veil,  becoming  a  nun,  con- 
tinuing to  reside  in  a  convent,  or,  in  any  other  way,  associating 
herself,  permanently,  with  any  Boman  Catholic  establishment  of  that 
nature,  she  would  (i)  forfeit  all  claim  to  a  (i)  benefit  from  the  said 
sum  of  10,000!.,  and  I  hereby,  in  that  case,  revoke  the  said  bequest ; 
and,  in  order  to  prevent  any  portion  of  my  property  from  being 
appropriated  to  other  purposes  than  the  benefit  of  my  family,  I 
hereby  exclude  my  said  daughter,  Mary  Eleanor  Dickson,  from  all 
reversionary  (i)  advantages  whatever,  from  my  said  will." 
[  ^^  ]  The  testator  died  shortly  after  the  date  of  his  will  and  codicil. 

The  trustees  invested  the  legacy  of  10,000Z.  in  the  purchase  of 
10,694Z.  Consols ;  and  in  March,  1860,  they  transferred  the  stock 
into  Court  under  the  Act  mentioned  in  the  title  to  this  case.    In 
July   following,    Mary    Eleanor    Dickson    presented     a  petition 
praying  that  the  dividends,  due  and  to  become  due  on  the  stock, 
might  be  paid  to  her.     Shortly  afterwards,  an  affidavit  was  made 
by  a  clerk  to  the  solicitor  of  the  trustees,  stating  that,  on  the  8rd  of 
April,  1850,  the  deponent  served  Mary  Eleanor  Dickson  with  a 
notice,  in  writing,  of  the  transfer  and  payment  of  the    10,000Z., 
into  Court :  that  he  served  the  notice  on  her  at  the  Boman  Catholic 
convent  at  Hammersmith,  at  which  she  then  was  and  still  con- 
tinued, as  the  deponent  had  been  informed  and  verily  believed,  an 
inmate :  that,  after  the  receipt  of  the  notice,  Mary  Eleanor  Dickson 
requested  the  deponent  to  wait  until  it  had  been  shown  to  the  Lady 
Abbess,  in  case  any  further  information  was  required :  that,  at  the 
time  he  served  the  notice,  Mary  Eleanor  Dickson  was  dressed  in 
the  habit  of  a  nun,  and  appeared  to  have  permanently  associated 
herself  with  the  said  Boman  Catholic  establishment :  that,  in  reply 
to  an  observation  made,  by  him  to  the  attendant  at  the  convent, 
regarding  the  apparent  ill  health  of  Mary  Eleanor  Dickson,  he  was 
given  to  understand  that  such  appearance  was   owing    to    the 
circumstance  that   Lent  had   just  passed  over,  and  that  Mary 
Eleanor  Dickson  would  then  soon  get  better. 

Mr.  BetheU  and  Mr.  Fleming  (2),  in  support  of  the  petition, 
[  *io  ]       argued  that  this  was  a  case  in  which,  after  a  ^vested  interest  had 

(1)  Sic,  (2)  The  arguments  are  reported  ex 

relatione. 
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been  acquired  by  tbe  legatee,  a  condition  subBequenl;  was  added,         in  re 

f)lGKBOK*S 

under  which  that  interest  was  sought  to  be  divested,  without  any       trust. 
gift  over  of  the  legacy ;  and  that,  in  such  cases,  the  condition  was 
considered  in  teirorejn  only:    Marples  v.  Bainbridge{\)y  Morris  v- 
Burroughs  (2). 

Mr.  James  Parker,  for  the  residuary  legatees,  admitted  that 
the  condition  was  a  condition  subsequent,  but  contended  that  it 
was  a  revocation  of  the  bequest  upon  such  condition ;  and  that 
there  was  no  such  rule  as  that,  in  order  to  make  a  condition 
subsequent  effectual,  there  must  be  a  gift  over. 

Mr.  Bethell  interposed,  and  said  that  the  cases  relating  to  real 
estate  had  no  application,  the  rule  being  derived  from  the  civil 
law,  and  confined  to  personalty. 

Mr.  James  Parker: 

The  rule  of  the  civil  law  is  not  followed,  although  commonly 
referred  to.  In  Morley  v.  Rennoldson  (3),  although  the  point  in  the 
cause  was  different,  the  Yice-Chancellor  WiaiuM  spoke  of  the  rule 
of  the  civil  law  in  these  terms :  "  The  rule  of  the  civil  law  was 
referred  to  in  the  argument,  as  it  has  usually  been  on  questions  of 
this  nature :  but  that  law,  founded,  as  Lord  Loughbobough  observes, 
on  social  maxims  and  public  polity  so  essentially  different  from  our 
own,  as  to  render  it  difficult  to  conceive  how  it  could  have  been 
adopted  by  our  Courts  on  this  subject,  has  not  been  followed  with 
regard  to  conditions  operating  in  restraint  of  marriage.  The 
extent  to  which  the  civil  law  has  been  gradually  departed  from,  is 
to  be  collected  *from  Lord  Thublow's  judgment  in  Scott  v.  Tyler  (4),  [  '^i  ] 
In  the  English  law,  a  distinction  has  been  taken  between  the  cases 
in  which  the  restraint  operates  as  a  condition  precedent,  and  those 
in  which  it  is  expressed  to  take  effect  as  a  condition  subsequent.  A 
distinction  has  also  been  made  as  to  whether  it  is  a  particular 
restraint  (a  partial  and  reasonable  restraint),  or  whether  it  is  a 
general  restraint,  and  the  decision  is,  generally,  made  to  depend 
upon  the  question  whether  there  is  a  gift  over  or  no  gift  over.  In 
Stackpole  v.  Beaumont,  Lord  Loughbobough  appears  to  have  said 
that  such  was  the  state  of  the  authorities,  a  Judge  could  not  be 

(1)  16  B.  B.  271  (1  Madd.  590).  Hare,  570,  578). 

(2)  1  Atk.  399;  see  404.  (4)  2  Br.  C.   C.  431;   see  Wh.  & 

(3)  62  B.   B.  236,  see    p.  241  (2      Tudor,  Leading  Cases  in  Equity,  Vol.  I. 
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In  re        considered  to  act  too  boldly  whichever  side  of  the  proposition  he 
Trust.        should  adopt. 

The  cases,  Mr.  Parker  continued,  in  which  the  condition  has  been 
disregarded,  are  cases  where  it  was  attempted  to  impose  a  restraint 
which  was  illegal,  or  contrary  to  public  policy :  a  ground  which  does 
not  apply  to  this  case.  Here  the  intention  is  clear,  and  there  is  no 
objection,  in  law,  to  giving  effect  to  it :  Lloyd  v.  Branton  (i). 

Mr.  Elmsley  appeared  for  other  parties. 

Mr.  BetheU,  in  reply,  said  that  the  cases  in  which  the  condition 
was  ineffectual  and  regarded  as  in  terrorem  only,  were  not  merely 
those  in  which  the  condition  was  also  bad  in  law.  If  that  were  so, 
there  would  be  no  necessity  to  resort  to  the  argument,  that  the 
gift  was  in  terrorem^  or  that  a  gift  over  was  needed  to  make  it 
valid.  It  would  be  sufficient  to  refer  to  the  condition  itself.  But 
[  *42  ]  Lord  Hardwigke  distinctly,  said  that,  in  the  case  of  ^legacies, 
''admitting  there  is  no  devise  over,  then  the  question  will  be, 
whether  the  condition  is  in  terroi^em  only  "(2). 

The  Vicb-Chancellor  : 

This  was  the  petition  of  Mary  Eleanor  Dickson,  presented  under 
the  Act  of  10  &  11  Vict.  c.  96.  It  states,  &c.  &c.,  and  it 
prays,  &c.  &c. 

The  relief  asked  would  be  matter  of  course,  if  the  title  of  the 
petitioner  had  rested  on  the  will  alone,  under  which  she,  certainly, 
took  an  interest  for  her  life  in  the  funds  in  question.  But  the 
question  is,  how  far  that  interest  is  affected  by  the  codicil ;  it  being 
admitted,  at  the  Bar,  by  the  counsel  for  the  petitioner,  that  she  has 
associated  herself,  permanently,  with  a  Boman  Catholic  establish- 
ment in  the  nature  of  a  convent ;  and  so  has  brought  herself  within 
the  purview  of  the  clause  of  forfeiture  contained  in  the  codicil. 

The  first  point  for  inquiry,  is  what,  under  the  circumstances 
which  have  happened,  are  the  intentions  of  the  testator  as  expressed 
on  the  face  of  the  will  and  codicil.  On  this  point  there  cannot, 
I  conceive,  be  any  doubt  whatever.  The  testator,  in  terms,  says : 
'*  If  my  daughter  associates  herself,  permanently,  with  a  Boman 
Catholic  establishment,  then  I  revoke  the  bequest  in  her  favour  of 
10,000J. ; "  that  is :  **  On  such  an  event  occurring,  my  will  is  to  be 
read  as  if  it  had  contained  no  such  bequest."  It  is  impossible  for 
an  intention  to  be  more  clearly  expressed. 

(1)  17  E.  E.  33  (3  Mer.  108).  (2)  1  Atk.  379. 
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The  intention  then  being  clear,  the  next;  question  is  *  whether  it  in  re  ^ 
is  a  lawful  intention  ?  What  doubt  can  exist  on  this  point?  It  is  tbubt. 
surely  competent,  to  a  testator,  by  a  clause  properly  framed,  to  [  ^^^  ] 
limit  the  interest  which  he  gives  to  his  daughter,  to  such  a  time  as 
she  shall  remain  unconnected  with  a  convent.  And,  if  this  may  be 
lawfully  done  by  an  original  limitation  of  the  interest  given,  there 
can  be  nothing  unlawful  in  a  clause  framed  for  bringing  about  the 
same  result  by  means  of  a  condition  subsequent.  Independently, 
therefore,  of  authority,  I  should  have  thought  the  case  was  free 
from  doubt.  The  intention,  it  is  admitted,  is  a  lawful  intention, 
and  expressed  so  as  to  leave  no  doubt  as  to  what  it  is.  Why  is  the 
Court  not  to  carry  it  into  efifect?  The  ground  relied  on  by  the 
petitioner,  is  a  supposed  rule  of  law,  that,  whenever  a  legacy  is 
given  absolutely  in  the  first  instance,  but  followed  by  a  declaration 
that  it  shall  be  forfeited,  or  that  it  is  revoked  if  the  legatee  does  not 
comply  with  some  condition  subsequent  mentioned  in  the  will,  there, 
unless  on  the  non-compliance  with  such  condition  the  legacy  is 
given  over,  the  clause  of  forfeiture  or  revocation  is  inoperative, 
being  treated  as  a  mere  idle  threat  to  induce  the  legatee  to  comply 
with  the  condition,  and  not  really  to  afifect  the  bequest.  I  do  not, 
however,  think  that  any  such  rule  of  law  exists.  The  argument  in 
favour  of  the  existence  of  such  a  rule,  was  derived  from  a  supposed 
analogy  between  the  case  put,  and  a  case  of  a  bequest  which  the 
testator  has  declared  shall  be  forfeited  on  the  marriage  of  the 
legatee.  In  such  cases,  there  are,  no  doubt,  very  numerous 
authorities  for  the  proposition  that  the  legatee  takes  an  absolute 
legacy,  and  that  the  condition  subsequent  attempting  to  defeat  it  on 
the  legatee  contracting  marriage,  is  void.  The  condition  is  said  to 
have  been  introduced  by  the  testator,  merely  in  teiroreni,  and  not 
to  have  been  intended  really  to  affect  the  interest  of  the  legatee. 
It  *is  impossible  to  refer  to  the  numerous  cases  on  this  subject,  [*i^  ] 
without  feeling  that  the  Judges,  in  deciding  them,  have  never  felt 
very  sure  of  the  ground  on  which  they  were  treading.  It  is, 
however,  certain  that  the  decisions  have  proceeded  on  maxims  of 
the  civil,  not  the  common  law.  Now,  by  the  civil  law,  any 
condition  in  restraint  of  marriage  was  considered  as  a  condition 
rei  non  licitce,  and,  therefore,  in  whatever  form  imposed,  it  was 
held  to  be  null  and  void.  The  subject  is  discussed  in  the  85th  Book 
of  the  Pandects,  cap.  33  et  seq.  (i)  to  which  it  is  sufiicient  to  refer. 

(1)  The  reference  intended  seems  to  l>e  D.  3d.  1.  (/e  cotidicionibus  el  (UtnoMtra 
Uoniba»y  I.  63  (not  33)  •^/g.— F.  P. 
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In  re  Inasmuch,  therefore,  as  legacies  may  be  sued  for  and  recovered  in 
Trust.  the  Ecclesiastical  Courts,  where  the  rule  of  the  civil  law  would 
prevail,  this  Court  has  felt  itself  bound  to  conform  to  that  law,  in 
order  that  there  might  not  be  a  conflict  of  decision  in  the  two 
Courts.  In  cases,  therefore,  where  a  legacy  has  been  given,  coupled 
with  a  condition  that  the  legatee  shall  not  marry,  then  this  Court 
has  felt  bound  to  hold  that  the  testator  could  not  really  have  meant 
what  he  has  said ;  or,  if  he  did  mean  it,  then  that  he  meant  to 
prohibit  what  he  had  no  right  to  prohibit;  and  so  that  his 
expressions  must  be  considered  as  merely  indicating  his  wishes, 
and,  so  far  as  they  import  a  forfeiture  of  the  bequest,  used  merely 
in  teirorem.  The  rule  itself,  and  the  reasoning  upon  it,  and  the 
grounds  which  have  been  relied  on  as  taking  cases  out  of  its 
operation,  have  been  often  stated  to  be  very  unsatisfactory:  but  the 
rule  is  established,  and  it  would  be  very  unsafe  to  call  it  in  question 
in  cases  to  which  it  applies.  But  I  do  not  think  that  this  is  such  a 
case.  The  rule  depends,  for  its  principle,  not  merely  on  the  form  in 
which  the  intention  is  expressed;  not  merely  on  its  being  a 
condition  subsequent;  but,  also,  on  the  nature  of  the  condition 
which  is  to  determine  the  legacy.  If  the  condition,  being  a 
[  **o  ]  condition  subsequent,  be  in  the  *clas8  of  those  which  impose  a 
restraint  considered,  by  the  civil  law,  as  unlawful,  there,  if  the 
condition  be  a  simple  prohibition,or  a  prohibition  with  a  declaration 
of  forfeiture  of  the  legacy,  without  more,  the  rule  of  the  civil  law 
prevails :  **  Remittiir  conditio ;  "  and  the  legacy  stands  as  if  no  such 
condition  had  been  found  in  the  testament.  If,  on  the  other  hand, 
there  be  something  beyond  a  condition  and  clause  of  forfeiture ;  if 
the  forfeited  legacy  is,  on  breach  of  the  condition,  given  over,  or, 
which  is  the  same  thing,  is  directed  to  become  part  of  the  residue, 
and  that  residue  is  given  over,  then  this  Court  disregards  the 
doctrine  of  the  civil  law,  and  acts  on  its  own  ordinary  rules.  The 
legatee  over  becomes  entitled,  and  the  original  legatee  loses  his 
legacy.  It  is  not  necessary  to  inquire  whether  this  doctrine  can, 
under  any  circumstances,  be  applicable  to  the  case  of  a  condition 
precedent.  The  same  rule  which  prevails  in  the  case  of  legacies 
which  are  revoked  on  the  marriage  of  the  legatee,  prevails,  also,  in 
the  case  of  a  legacy  made  void  in  case  the  legatee  should  dispute 
the  will  of  the  testator,  and,  on  the  same  ground,  namely,  that 
the  condition  has  been  considered,  whether  justly  or  not,  it  is 
unnecessary  to  inquire,  as  contrary  to  the  policy,  or,  according 
to  the  language  of  the  Touchstone,  page  132,  against  the  liberty  of 
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the  law.     Such  a  condition,  therefore,  like  a  condition  in  restraint        in  re 

DiO  K  SON  *S 

of  marriage,  has  been  considered  as  a  conditio  rei  non  licita ;  and,       tbust. 
so,  has  been  treated  as  a  mere  clause  in  teir&i'em,  unless  where 
there  has  been  a  gift  over  on  the  condition  being  broken.    On 
similar  grounds,  a  condition  subsequent  defeating  a  legacy  on  the 
legatee  alienating  it  or  permitting  it  to  become  liable  to  distribution 
among  his  creditors  in  bankruptcy,  has  been  held  inoperative. 
Such  a  restriction  is  an  endeavour  to  deprive  the  legatee  of  one  of 
the  ordinary  incidents  of  property,  and,  so,  contrary  to  the  policy 
of  the  law ;  and,  in  such  cases,  therefore,  where  ^there  has  been  no       [  *4t>  ] 
gift  over,  the  condition  subsequent  has  been  treated  as  inoperative. 
Now,  in  the  present  case,  there  is,  certainly,  no  gift  over.    There 
is  merely  a  revocation  of  the  legacy  on  the  happening  of  the  event 
which  has  occurred,  namely,  the  legatee  associating  herself  with  a 
Roman  Catholic  establishment.   If,  therefore,  this  was  to  be  treated 
(like  a  condition  in  restraint  of  marriage,  or  a  condition  not  to 
dispute  the  will,  or  not  to  aliene,)  as  a  condition  rei  non  licitce^  the 
doctrine  to  which  I  have  referred  would  apply.    The  testator  would 
have  been  treated  as  merely  expressing,  strongly,  his  wish  on  a 
subject  on  which  he  had  no  right  to  impose  restraint ;  and  that 
expression  of  wish  would  have  been  inoperative.    But  the  condition 
here  imposed,  is  a  perfectly  lawful  condition.    There  is  neither 
principle  nor  authority  for  saying  that  a  parent  may  not  make  a 
provision    for  his  daughter  cease   on   her    taking   the   veil   or 
becoming  permanently  connected  with  a  convent.    The  condition  is 
conditio  rei  licita;  and  so  the  rules  derived  from  conditions  in 
restraint  of  marriage  or  otherwise  against  the  liberty  of  the  law, 
are  inapplicable.    That  being  so,  I  can  discover  no  principle  or 
authority  for  saying  that  this  Court  is  not  to  give  full  effect  to  the 
intention,  because  it  is  contained  in  a  condition  subsequent.     All 
we  have  to  do,  is  to  ascertain  what,  in  the  events  which  have 
happened,  is  the  meaning  of  the  testator  as  expressed  on  the  face 
of  his  will.     As  to  this  there  can  be  no  doubt.     That  state  of 
circumstances  has  occurred  in  which  the  testator  expressly  says  he 
does  not  mean  his  daughter  to  have  any  interest  in  the  10,000Z. ; 
and  I  am,  therefore,  of  opinion  that  she  is  not  entitled  to  it.    The 
petition  must  therefore  be  dismissed  (i). 

The  question  being  one  relating  solely   to  the  trust  of  this        L  ^^  1 
particular  legacy,  the  costs  must  come  out  of  the  fund  which  has 
given  rise  to  the  necessity  for  an  application  to  the  Court. 
(1)  See  Cooke  y.  Turner,  65  B.  B.  641  (14  Sim.  493). 


u 


1850.     CH,     1  SIMONS  (N.  S.)  63—75. 


[b.b. 


1850. 
Aov.  21. 

Lord  Cram- 

WORTH, 

V.-C. 

[6:^ 


HAWKINS  V.  GATHEECOLE. 

(1  Simons  (N.  S.)  63—75;  S.  C.  20  L.  59;  14  Jur.  1103;  1  Drew.  12 ; 

21  L.  J.  Ch.  617 ,   16  Jur.  650.) 

[Beveused  on  appeal,  as  reported  in  6  D.  M.  &  6.  1 ;  24  L.  J. 
Ch.  332.] 


1850. 

^W\  20,  23. 

Dec,  2. 

Lord  Ckak- 

WORTH, 

V.-C. 

[76] 


[•77  J 


MACKIKNON  v.  STEWAET(l). 

(1  Simons  (N.  S.)  76—91 ;  S.  C.  20  L.  J.  Ch.  49.) 

A.  conveyed  all  his  property  to  three  of  his  creditors,  in  trust  to  pay  the 
debts  due  from  him  to  themselves  and  to  his  other  creditors  who  should 
execute  the  deed.  The  trustees  and  some  of  the  other  creditors  executed 
the  lleed,  but  with  notice  that  13.  had  a  demand  upon  A.  and  was  about  to 
enforce  it.  Afterwards  B.  filed  a  bill  against  A.  and  the  trustees,  to  set 
aside  the  deed,  on  the  ground  that  it  was  a  mere  voluntary  deed  of  agency. 
The  CoUKT,  at  the  hearing,  dismissed  the  bill,  with  costs. 

By  au  indenture  dated  the  20th  of  November,  1846,  and  made 
between  the  defendant  Stewart,  of  the  first  part,  the  other 
defendants  Cripps,  Burgess  and  Hannah,  three  of  Stewart's 
creditors  of  the  second  part,  and  the  several  other  persons  who 
signed  and  sealed  the  indenture,  being  also  his  creditors,  of  the 
third  part,  after  reciting  that  Stewart  then  carried  on  the  business 
of  an  hotel-keeper,  and  had  become  indebted,  to  various  persons,  in 
considerable  sums  of  money  which  he  was  unable  fully  to  satisfy, 
and  had,  therefore,  with  the  consent  of  the  parties  thereto  of  the 
second  and  third  parts,  determined  and  agreed  to  execute  the  release 
and  assignment,  and  enter  into  the  covenants  thereinafter  con- 
tained :  he,  in  consideration  of  the  premises,  conveyed  and  assigned 
all  his  real  and  personal  property,  to  Cripps,  Burgess  and  Hannsih, 
in  trust  to  convert  the  same  into  money,  and,  out  of  the  proceeds, 
to  pay,  rateably  and  proper tionably,  to  the  parties  of  the  second  and 
third  parts,  the  sums  set  opposite  to  their  respective  names  in  the 
schedule  thereto ;  and,  after  full  payment  thereof,  to  pay  the  residue 
to  Stewart.  That  deed  was  executed  by  the  trustees  and  thirty-four 
of  Stewart's  other  creditors.  The  trustees,  and  nearly  all  the  other 
executing  creditors,  executed  it  in  June,  1847,  and  before  the  28th 
of  that  month,  but  not  until  after  the  plaintiff  had  given  the 
trustees  notice  of  a  claim  which  she  had  on  Stewart  (2),  *as  the 


(1)  Alton  v.  Harrison  (1869)  L.  11. 
4  Ch.  622,  38  L.  J.  Ch.  669,  21  L.  T. 
282 ;  Muskelynv,  and  Cooke  v.  Smith 
[1903]  1  K.  13.  671,  72  L.  J.  K.  B.  237, 
88  L.  T.  148,  C.A. 

(2)  The  notice   was  given  in  May, 


1847 ;  and  the  evidence  for  the  trustees 
proved  that  they  executed  the  inden- 
ture on  or  shortly  after  the  20th  of 
November,  1846,  the  day  of  its  date; 
and  they  stated  so,  in  the  body  of 
their  answer.    But  the    schedule  to 
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execator  of  a  will  under  which  she  was  interested  in  a  legacy,  and  Mackinnon 
of  her  intention  to  enforce  it :  and,  on  the  28tib  of  June,  1847,  she  stbwabt. 
filed  a  bill  against  Stewart,  for  the  legacy.  The  cause  was  heard,  for 
further  directions,  on  the  11th  of  May,  1848 ;  and,  by  the  order  then 
made,  the  amount  of  the  legacy  was  ordered  to  be  paid  into  Court, 
by  Stewart,  on  or  before  the  4th  of  July  following,  and  to  be 
invested,  and  the  dividends  to  be  paid  to  the  plaintiff  for  life ;  and 
Stewart  was  directed  to  pay  the  plaintiff  188Z.  for  interest  on  the 
amount  of  the  legacy,  and  also  her  costs  of  the  suit.  Stewart  dis- 
obeyed that  order.  Whereupon  the  plaintiff  issued  (but  to  no 
purpose)  first,  an  elegit,  then  an  attachment,  and,  lastly,  on  the  8th 
of  February,  1849,  a  sequestration  against  him.  On  the  24th  of 
November,  1848,  she  procured  the  order  of  the  11th  of  May,  1848, 
to  be  registered  pursuant  to  the  1  &  2  Yict  c.  110,  s.  19 ;  and,  on 
the  Ist  of  March,  1849,  she  filed  the  bill  in  this  cause,  stating  that 
the  indenture  of  the  20th  of  November,  1846,  was  a  mere  voluntary 
deed  of  agency,  and  that  no  estate,  right  or  interest  was  thereby 
vested  in  the  trustees,  which  ought  to  prevent  the  execution  of  the 
elegit  and  sequestration  :  that,  on  the  11th  of  May,  1848,  her  solicitor 
served  the  trustees  with  notice  of  the  order  of  that  date :  that  only 
a  very  few  of  Stewart's  creditors  had  executed  the  indenture,  and 
that  they  executed  it  long  after  Stewart  had  done  so,  and  "^only  a  [  *78  ] 
short  time  before  the  institution  of  this  suit:  that  it  was  not 
executed  by  virtue  of  any  bargain  between  Stewart  and  his  creditors, 
or  for  any  consideration  moving  from  them  to  him ;  and  that  it  was 
revocable,  by  him,  at  any  time :  that  he  had  no  property  on  which 
the  elegit  or  the  sequestration  could  be  executed,  except  what  was 
vested  in  the  trustees  under  the  indenture:  and  that,  on  the 
expiration  of  a  year  from  the  24th  of  November,  1848,  the  plaintiff 
would  be  entitled  to  a  charge,  upon  all  Stewart's  freehold  estates,  for 
the  sums  directed  to  be  paid  to  her  by  the  order  of  May,  1848.  The 
bill  prayed  for  a  declaration  that  the  indenture  was  a  mere  volun- 
tary deed  of  agency;  and  that  the  trustees  might  be  restrained 
from  setting  up  or  availing  themselves  of  any  estate  or  interest 
under  it,  so  as  to  defeat  the  elegit  and  sequestration ;  and  also  from 
executing  the  trusts  of  the  indenture:  that  a  receiver  might  be 
appointed  of  the  trust  property ;  and  for  a  declaration  that,  on  the 

their  answer  was  so  prepared,  as  to  uotioe  was  served.    The  Yioe-Cuan- 

make  it  appear  that  they  executed  the  cellok,  however,  cousidered  it  to  be 

indenture  at  the  same  time   as  the  immaterial  whether  the  trustees  exe- 

other  creditors,  which  was  iu  June,  cuted  the  indenture  with  or  without 

1647,    and,    consequently,    after   the  notice  of  the  plaintiff's  claim  on  Ste  wait. 
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Mackiitnon  expiration  of  one  year  from  the  24th  of  November,  1848,  the  plaintiflF 
Stewart,  would  be  entitled  to  an  equitable  charge,  on  Stewart's  freehold 
estates,  for  the  sums  which  he  had  been  ordered  to  pay  to  her ;  and 
that  the  trustees  might  be  directed  to  deliver  all  Stewart's  personal 
property  in  their  possession,  to  the  plaintiff,  or  to  the  sheriff  to 
whom  the  elegit  was  directed. 

Stewart,  in  his  answer,  admitted  the  facts  stated  in  the  bill,  and 
submitted  that  the  indenture  was  a  mere  voluntary  deed  of  agency ; 
and  added  that  he  executed  it  on  the  express  understanding  and 
agreement,  with  the  trustees,  that  the  plaintiff  should  be  paid,  in 
full,  before  any  dividend  was  paid  to  his  other  creditors. 

The  trustees,  in  their  answer,  admitted  that  no  consideration  was 
r  *7»  ]  given  for  the  indenture,  save  as  therein  *might  appear ;  but  they 
submitted  whether  it  was  a  voluntary  deed  of  agency,  or  whether  it 
was  revocable,  by  Stewart,  or  not.  They  added  that  they  executed  it 
about  the  time  of  its  date ;  and  that  the  greater  part,  if  not  all,  the 
other  creditors  who  had  executed  it,  did  so  in  1847 :  that  they 
believed  it  was  not  executed  by  virtue  of  any  bargain  between 
Stewart  and  his  creditors,  except  only  that  it  was  understood  and 
agreed,  between  him  and  his  creditors  executing  the  indenture,  that 
he  was  not  to  be  made  a  bankrupt  or  otherwise  molested  by  them 
in  respect  of  their  debts ;  and  that  there  was  no  property  on 
which  the  plaintiff  *s  elegit  and  sequestration  could  be  executed, 
except  what  was  vested  in  the  defendants  under  the  indenture.  It 
also  appeared,  from  the  answer  and  one  of  the  schedules  to  it,  that 
the  trustees  had  paid  dividends  to  the  creditors  who  had  executed 
the  indenture. 

The  cause  now  came  on  to  be  heard. 

Mr.  Stuart  and  Mr.  Terrell,  for  the  plaintiff,  said,  first,  that  none 
of  the  creditors,  not  even  the  trustees,  executed  the  indenture  of 
November,  1846,  until  after  they  had  notice  of  the  plaintiff's  claim 
upon  Stewart,  and  of  her  intention  to  enforce  it ;  and  that  Stewart 
swore,  in  his  answer,  that  he  executed  it  on  the  express  understand- 
ing and  agreement,  with  the  trustees,  that  the  plaintiff  should  be  paid 
in  full,  before  any  dividend  was  paid  to  his  other  creditors :  secondly, 
that  the  deed  was  a  mere  voluntary  deed  of  agency ;  that  it  was  not 
founded  on  any  contract  between  Stewart  and  his  creditors ;  that  it 
contained  no  covenant,  on  their  part,  not  to  sue  him  for  their  debts ; 
nor  was  there  any  other  consideration  for  it:  consequently  the 
property   comprised    in    it,  was    precisely  in   the   same  position 


VOL.  Lxxxix. J  1850.     CH.     1  SIMONS  (N.  S.)  79—86.  27 

as  it  *would  have  been  in,  if  it  had  remained  in  Stewart's  possession  :    Mackinnon 
Garrard  v.    Lord   Lauderdale  {\\   Walwyn  v.   Coutt8(2),   Acto7i  v.      Stewart. 
Woodgate  (3),  Bill  v.  Cureton  (4),  Wilding  v.  Richards (5).  [  ♦80  ] 

Mr.  Bethell  and  Mr,  Nevinson,  for  Stewart,  contended  that  the 
indenture  was  fraudulent  and  void,  as  against  the  plaintiff;  but  they 
did  not  ask  that  it  might  be  set  aside  as  between  Stewart  and  his 
other  creditors.  They  added  that  Stewart,  as  appeared  from  his 
answer,  executed  the  indenture  on  the  faith  of  an  agreement, 
between  him  and  the  trustees,  that  the  plaintiff  should  be  paid  first. 

Mr.  Roll  and  Mr.  Amphlett,  for  the  trustees : 

*  *  The  decisions  in  Gairard  v.  Lord  Lauderdale,  and  Wahvyn  [  8i  ] 
v.  CouttSj  were  founded  not  on  there  having  been  no  consideration 
for  the  deeds  in  those  cases,  but  on  the  ground  that  the  deeds  had 
not  been  communicated  to  the  creditors.  If  they  had  been  com- 
municated, a  trust  would  have  been  raised,  and  the  debtor  could  not 
have  revoked  them.  In  this  case,  however,  it  is  not  the  debtor  who 
is  seeking  to  set  aside  the  deed,  but  one  of  his  creditors ;  and  there 
is  no  instance  in  which  such  an  attempt  has  been  made  by  a 
creditor.     ♦     *     » 

The  learned  counsel  then  referred  [to  Broivne  v.  Cavendish  (6).  See 
particularly  the  observations  there  made  by  Sir  E.  Suoden,  L.  C, 
upon  Garrard  v.  Lord  Lauderdale  and  Gihhs  v.  Glamis  (7).] 

Mr.  Stuart  replied.  [  82  ] 

The  Vicb-Chancellor  :  jjec.  2. 

This  was  a  bill  filed,  by  Mrs.  Mackinnon,  against  James  Stewart        [  gn  ] 
and  three  persons  named  William  Cripps,  *Edward  William  Burgess        [  *8i  ] 
and  Joseph  Hannah,   to  whom    Stewart  had  conveyed    all    his 
property  in  trust  for  payment  *of  such  of  his  creditors  as  should        [  *^^  J 
execute  that  deed. 

Mrs.  Mackinnon  filed  this  bill  in  the  character  of  a  creditor  of        [  8('>  j 
Stewart  under  a  decretal  order  of  this  Court  made,  on  the  11th  of 
May,  1848,  in  another  cause  in  which  she  was  plaintiff  and  Stewart 
was  sole  defendant :  and  by  which  decretal  order,  Stewart  had  been 
ordered  to  pay  several  sums  of  money  to  her,  and  also  to  bring  a 

(1)  30B.  E.  105  (2  Rubs.  &  My. 451).  (5)  66  R.  R.  234  (1  Coll.  655). 

(2)  17  R.  R.  173  (3  Mer.  707).  (6)  68  R.  R.  353,  354  (1  Jo.  &  Lat. 

(3)  39  R.  R.  251  (2  My.  &  K.  492).  see  p.  635  et  acq,). 
(A)  39  R.  B.  258  (2  My.  &  K  503).  (7)  11  Sim.  584. 
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mackinhok  further  sum  of  money  into  Court,  to  be  secured  and  invested  for  her 
stewabt.  benefit  during  her  life.  Stewart  not  having  made  any  of  the  payments 
according  to  the  order,  Mrs.  Mackinnon  obtained  a  writ  of  elegit 
directed  to  the  Sheriff  of  Middlesex,  and  also  a  writ  of  sequestration 
against  Stewart.  But  neither  of  those  writs  produced  any  beneficial 
result  to  her. 
[  87  ]  In  this  state  of  circumstances,  she,  on  the  1st  of  March,  1849, 

instituted  the  present  suit,  alleging  that,  on  the  20th  of  November, 
1846,  Stewart,  by  a  deed  of  that  date,  made  between  himself  of  the 
first  part,  the  three  other  defendants  of  the  second  part,  and  the 
several  other  persons,  creditors  of  Stewart,  who  should  execute  the 
deed  of  the  third  part,  conveyed  all  his  estate,  real  and  personal,  to 
the  three  other  defendants,  upon  trust  to  sell,  and  to  apply  the 
money  thereby  produced,  in  payment  of  the  debts  of  the  parties 
thereto  of  the  second  and  third  parts,  rateably,  according  to  the 
amount  of  their  debts. 

The  bill  then  states  that  the  deed  was  executed  by  only  a  few  of 
the  creditors  of  Stewart,  and  only  a  short  time  before  the  institution 
of  the  present  suit,  without  consideration,  and  not  by  virtue  of  any 
bargain  with  Stewart,  their  debtor.  The  bill  also  states  that,  on 
the  24th  of  November,  1848,  the  plaintiff  caused  the  decretal  order 
of  the  11th  of  May  preceding,  to  be  duly  registered,  in  the  Court  of 
Common  Fleas,  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  19,  so  as  to 
make  it  a  charge  on  the  real  estate  of  Stewart.  The  prayer  of  the 
bill  is  that  the  deed  of  the  20th  November,  1846,  may  be  declared 
to  be  a  mere  voluntary  deed  of  agency ;  and  that  the  trustees  may 
be  restrained  from  setting  it  up  against  the  plaintiff's  writ  of  elegit 
and  sequestration,  and  from  disposing  of  any  part  of  the  property  still 
remaining  vested  in  them,  or  otherwise  executing  any  of  the  powers 
conferred  on  them  by  the  deed ;  and  that  it  may  be  declared  that,  ou 
the  expiration  of  a  year  from  the  24th  of  November,  the  plaintiff 
will  be  entitled  to  an  equitable  charge  for  the  sums  decreed  to  be 
paid  by  Stewart,  with  consequential  directions  for  making  that 
charge  available. 
[  88  ]  Stewart,  by  his  answer,  admits  the  plaintiff's  demand  against 

him ;  and  he  also  admits  the  execution  of  the  deed  of  trust ;  but  he 
says  it  was  executed  on  an  express  agreement,  with  the  trustees,  that 
they  should,  out  of  the  money  coming  to  their  hands,  in  the  first 
instance,  pay  the  plaintiff  her  demand  in  full,  before  the  other 
creditors  should  receive  anything.  I  mention  this  passage  in 
Stewart's  answer,  merely  in  order,  at  once,  to  dispose  of  it,  by  saying 
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it  has  no  reference  to  the  case  made  by  the  plaintiff,  and  would  give    Mackinhon 
rise  to  an  equity  (if  any)  totally  different  from  that  asserted  by  the     stewabt. 
bill. 

The  trustees,  by  their  answer,  insist  on  the  deed,  and  allege  that 
it  vras  executed  by  nearly  all  the  creditors  (above  thirty  in  number) 
not  only  before  the  institution  of  this  suit,  but  before  the  institution 
of  the  former  suit  in  which  the  plaintiff  obtained  the  decree  against 
Stewart.  And  this  is  proved  to  have  been  the  case  by  the 
depositions  of  witnesses  examined  in  the  cause. 

The  former  bill  against  Stewart,  was  filed  on  the  28th  of  June, 
1847  ;  and  the  deed  is  proved  to  have  been  executed  by  thirty-one 
out  of  thirty-four  of  the  creditors  who  have  signed  it,  on 
various  days  from  the  4th  to  the  26th  of  the  same  month.  It 
is  true,  indeed,  that,  early  in  the  month  of  May,  the  plaintiff  gave 
notice,  to  the  trustees,  of  her  intention  to  proceed  against  Stewart ; 
but  this  is  not  material.  Knowledge  on  the  part  of  the  trustees, 
or  notice  given  to  them  that  proceedings  in  equity  were  on  the  eve 
of  being  instituted  by  a  party  claiming  to  have,  and  who,  ultimately, 
turned  out  to  have  an  equitable  demand  against  the  debtor,  can 
have  no  bearing  on  the  question,  what  is  the  true  nature  of  the  deed. 

On  this  which  is,  in  truth,  the  only  question  in  the  cause,  I        [  89  j 
entertain  no  doubt  whatever.     This  is,  clearly,  not  a  mere  deed 
constituting  the  trustees  the  agents  of  the  debtor,  but  a  deed 
effectually  creating  certain  trusts  for  the  benefit  of  the  creditors 
and  of  which  trusts  they,  or  such  of  them  as  have  executed  it,  have 
a  right  to  insist  on  the  performance. 

The  doctrine  of  this  Court  as  to  mere  deeds  of  agency,  is 
perfectly  simple  and  intelligible.  It  is  competent  to  any  one  to 
make  another  his  agent  or  attorney  to  get  in  his  property  and 
apply  it  in  payment  of  his  debts,  or  in  any  other  mode  he  may 
direct.  And,  after  he  has  done  so,  he  may,  at  his  pleasure,  revoke 
the  authority  so  given,  and  direct  any  other  disposition  of  his 
property  which  he  may  prefer.  What  was  really  decided  in  Gairard 
V.  Lord  Lauderdale  and  other  cases  involving  the  same  point,  was 
only  this :  that,  in  such  a  case,  the  conveyance  of  property  to  the 
agent,  makes  no  difference  as  to  the  right  of  revocation  in  the 
debtor.  The  party  in  whom  the  property  has  been  vested,  is  a 
mere  trustee  for  the  debtor,  by  whom  it  has  been  conveyed  to  him. 
He  still  is  the  mere  agent  or  attorney,  or  in  the  nature  of  an  agent 
or  attorney  of  the  debtor,  and  must  obey  his  directions  as  to  the 
disposal  of  the  property. 
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Mackiknon  On  the  other  hand,  it  is  abundantly  clear,  on  the  authorities,  that, 
stbwart.  where  a  creditor  is  a  party  to  a  deed  whereby  his  debtor  conveys 
property  to  a  trustee  to  be  applied  in  liquidation  of  the  debt  due  to 
that  creditor,  the  deed  is,  as  to  the  creditor,  irrevocable.  A  valid 
trust  is  created  in  his  favour ;  and  the  relation  between  the  debtor 
and  trustee,  is  no  longer  that  of  mere  principal  and  agent.  Of 
course  that  which  is  true  where  a  single  creditor  is  the  cestui  que 

t  '90  ]  trust,  is  at  least  equally  *so  where  there  are  many  creditors.  Nor 
does  the  creditor  executing  the  deed  become  less  a  cestui  que  trust, 
because  he  gives  nothing,  to  the  debtor,  as  a  consideration  for  the 
trust  created  in  his  favour,  or  because  it  was  the  voluntary, 
unsolicited  act  of  the  debtor,  to  create  the  trust.  I  never  knew 
that  any  question  had  been  raised,  on  this  subject,  as  against 
creditors  who  had  executed  the  deed  and  so  made  themselves 
cestuis  que  trust. 

Where  they  have  not  executed  the  deed,  questions  have  often 
arisen,  how  far,  by  having  been  apprized  of  its  execution,  and  so, 
perhaps,  been  induced  to  do,  or  abstain  from  doing  something  which 
may  affect  their  interests,  they  may  not  have  acquired  the  rights  of 
cestuis  que  trust.  This  is  the  question  referred  to  by  Sir  J.  Lbagh, 
in  Acton  v.  Woodgate,  and  by  Sir  E.  Sugdbn,  in  Broxcne  v.  Caven- 
dish. But  where,  as  in  the  present  case,  the  creditors  have  actually 
executed  the  deed,  I  apprehend  there  is  no  longer  any  possibility  of 
treating  it  as  a  mere  voluntary  deed  of  agency,  revocable  by  the  debtor. 
I  have  already  stated  that,  here,  the  deed  appears  to  have  been 
executed  by  nearly  all  the  creditors,  before  the  plaintiff  instituted 
her  former  suit  against  Stewart.  But  it  makes  no  difference,  in 
my  view  of  the  case,  whether  the  deed  was  executed  before  or  after 
the  institution  of  that  suit,  or,  even,  before  or  after  the  insti- 
tution of  this  suit.  Where  the  inquiry  is  whether  a  deed  has  been 
executed  with  the  fraudulent  intention  of  defeating  or  delaying 
creditors,  it  may  be  very  important  to  know  when  it  was  executed. 
But  such  an  inquiry  would  be  wholly  beside  the  question,  whether 
the  deed  is  or  is  not  revocable  as  being  a  mere  deed  of  agency. 

[  •HI  ]  And  the  whole  of  the  plaintiff's  supposed  equity  is  made,  *by  her 
bill,  to  rest  on  the  ground  that  the  deed  in  this  case,  is  a  mere 
deed  of  agency,  and  not  a  deed  creating  a  valid  trust,  capable  of 
being  enforced,  by  creditors,  against  Stewart.  She  wholly  fails 
to  establish  this  proposition,  on  which  alone  her  case  depends. 
There  is  no  suggestion  of  any  fraud,  nor,  indeed,  of  any  invalidity 
of  the  deed,  except  as  being  a  mere  revocable  instrument. 
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The  plaintiff,  therefore,  having  failed  to  establish  a  title  to  any 
equitable  relief  whatever,  her  bill  must  be  dismissed  with  costs. 

I  ought  not  to  omit  to  add  that,  besides  the  relief  she  asks 
against  the  deed,  she  also  prays  for  relief  as  an  equitable  incum- 
brancer under  the  stat.  1  &  2  Vict.  c.  110,  ss.  18,  18  and  19.  It  is 
sufficient,  on  this  part  of  the  case,  to  say  that  the  statute,  by  s.  IS, 
which  relates  to  judgments  at  law,  expressly  prohibits  the  institution 
of  any  proceeding  in  equity,  for  a  year  after  judgment  has  been 
entered  up.  By  s.  18,  decrees  and  orders  of  this  Court  are  put  on 
the  same  footing  as  judgments  at  law;  and  this  bill,  even  if  it 
made  a  case  for  relief  on  this  latter  ground,  is  premature,  having 
been  filed  within  less  than  four  months  after  the  decretal  order  was 
registered  pursuant  to  s.  19  of  the  statute. 


MACKINNON 

r. 
Stewart. 


BROWNE  V.  PAULL. 

(1  Simons  (N.  8.)  92—105;  8.  C.  20  L.  J.  Oh.  75;  15  Jur.  5.) 

A  testator  gave  all  his  property  to  trustees,  in  trust  to  pay  an  annuity  to 
his  wife,  and,  subject  to  that  payment,  to  convey,  assign  or  transfer,  all  his 
property,  unto  and  equally  between  his  children,  when  and  as  they  seyerally 
attained  twenty-one ;  and,  in  the  mean  time,  to  pay  to  his  wife,  or  other- 
wise apply  the  rents  and  proceeds  of  their  respective  shares  for  or  towards 
tlieir  respective  maintenance,  education,  and  advancement.  But,  in  case  of 
the  decease  of  any  of  the  children  under  twenty -one,  then  upon  trust  to 
convey,  assign  or  transfer  the  shares  of  such  of  them  as  should  so  die,  and 
the  accumulations,  if  any,  unto  and  equally  between  such  of  them  as  should 
attain  twenty-one.  The  testator's  widow  maintained  and  educated  the 
children  for  several  years,  and  advanced  three  of  them,  out  of  the  income 
received  by  her  from  the  testator's  property,  exclusive  of  her  annuity ;  and, 
the  income  being  more  than  sufficient  for  those  purposes,  a  considerable 
suzplus  remained  in  her  hands :  Held  that  the  surplus  belonged,  not  to  the 
children,  but  to  the  widow. 

Chablbs  Habwood,  by  his  will  dated  the  7th  of  July,  1841,  gave 
all  his  real  and  personal  property  to  Richard  £night  and  Thomas 
Burlton,  their  heirs,  executors,  &c. :  ''  Upon  trust,  out  of  the  rents 
and  proceeds  of  my  said  estate  and  effects,  in  the  first  place,  to  pay 
unto  my  wife,  Ann  Harwood,  an  annuity  or  annual  sum  of  800/., 
during  her  life,  by  equal  quarterly  payments,  the  first  quarterly 
payment  thereof  to  be  made  at  the  expiration  of  three  months 
next  after  my  decease;  and,  subject  to  and  charged  with  the 
payment  of  the  said  annuity,  upon  trust  to  convey  and  assign  or 
transfer  all  my  said  freehold,  leasehold  and  other  estate  and  effects, 
unto  and  equally  between  my  eight  children,  Hannah,  Thomas 
Charles,  Joseph,  Mary  Ann,  Emily  Elizabeth,  Adelaide  Eleanor, 


I860. 
Dee.  B,  9. 

Lord  Cran- 

WORTH, 

V.-C. 

[92] 
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Bbownb  Bachel  and  Ann  Louisa,  when  and  as  they  severally  attain  the  age 
paull.  of  twenty-one  years ;  and,  in  the  mean  time,  to  pay,  unto  my  said 
wife,  or  otherwise  apply  the  rents  and  proceeds  of  the  respective 
shares  and  interests  of  my  said  children,  in  my  said  estate  and 
effects,  for  or  towards  their  respective  maintenance,  education,  and 
[  *^*^  ]  advancement.  But,  in  case  *of  the  decease  of  any  or  either  of  my 
said  children  under  the  age  of  twenty-one  years,  then  upon  trust  to 
convey,  assign  or  transfer  the  share  or  shares  of  such  one  or  more 
of  them  as  shall  die  under  that  age,  and  the  accumulations  (if  any) 
unto  and  equally  between  such  of  my  said  children  as  shall  live  to 
attain  that  age.  Provided  always,  and  I  do  hereby  declare  and 
direct  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  with  the  consent  in  writing  of  my  said  wife 
during  her  life,  and,  after  her  decease,  of  their  or  his  own 
authority,  to  demise  or  lease  all  or  any  part  of  my  said  estates,  for 
any  term  or  number  of  years,  either  in  possession  or  reversion, 
and  to  take  any  premiums  or  premium,  which  shall  be  held,  by  my 
said  trustees,  upon  the  same  or  similar  trusts  as  the  estates  and 
premises  from  which  such  premium  or  premiums  shall  proceed : 
Provided  also,  and  I  do  further  declare  and  direct  that  it  shall  be 
lawful  for  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
at  any  time  or  times,  with  the  consent  in  writing  of  my  said  wife 
during  her  life,  and,  after  her  decease,  of  their  or  his  own  authority, 
to  sell  or  dispose  of  all  or  any  part  of  my  said  freehold,  leasehold 
or  other  estate  or  effects,  either  by  public  sale  or  private  contract, 
and  to  convey  and  assign  the  same,  when  sold,  to  the  purchaser  or 
purchasers  thereof,  and  to  invest  the  monies  to  arise  therefrom, 
and  stand  possessed  thereof,  and  of  the  dividends,  interest  and 
proceeds  to  arise  therefrom,  upon  the  trusts  aforesaid,  or  as  near 
thereto  as  may  he"  The  will  then  provided  for  the  appointment 
of  new  trustees,  and  for  the  indemnity  of  the  trustees  and 
executors ;  and  it  concluded  by  appointing  Mrs.  Harwood  and  the 
trustees,  executrix  and  executors  thereof :  but  the  testator  did  not 
appoint  any  guardian  to  his  children. 
[  ^94  ]  The  testator  died  on  the  9th  of  July,  1841.    His  *widow,  alone, 

proved  his  will.  She  afterwards  married  the  defendant  Henry 
Andrew  Paull;  and.  Knight  and  Burlton  having  renounced  and 
disclaimed,  the  rents  of  the  testator's  freehold  and  leasehold  estates, 
were  received  by  Mr.  and  Mrs.  Paull. 

The  bill  in  Browne  v.  Paull  was  filed  by  the  testator's  children, 
all  of  whom  were  infants,  and  two  other  persons  named  Browne 
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and  Chambers,  against  Mr.  and  Mrs.  Paull  and  A.  W.  Hoggins,  who      Bbowhb 
had  married  the  testator's  eldest  daughter.  Pault^ 

On  the  22nd  of  November,  1844,  an  order  was  made  in  that 
cause,  on  the  petition  of  the  plaintiffs,  by  which  Mrs.  Paull  and 
Mr.  Hoggins  were  appointed  the  guardians  of  the  seven  youngest 
children,  and  certain  sums  were  allowed  for  the  maintenance  of 
Mrs.  Hoggins,  and  for  the  maintenance  and  education  of  her 
brothers  and  sisters,  during  their  minorities ;  and  it  was  ordered 
that  those  sums  should  be  paid,  half-yearly,  by  Mr.  and  Mrs.  Paull. 

Under  another  order  made  in  the  same  cause,  in  January,  1845, 
a  receiver  of  the  rents  of  the  hereditaments  and  premises  in 
question  in  the  cause,  was  appointed ;  with  a  direction  to  make  the 
payments  directed,  by  the  prior  order,  to  be  made  by  Mr.  and 
Mrs.  Paull. 

The  decree  in  the  same  cause,  dated  in  February,  1845,  directed, 
amongst  other  things,  accounts  to  be  taken  of  the  testator's 
personal  estate,  possessed  by  Mr.  and  Mrs.  Paull,  and  of  the 
testator's  debts,  &c. ;  and  that  the  Master  should  inquire  and  state 
what  freehold  and  leasehold  estates  the  testator  was  seised  and 
possessed  of  at  his  death  or  had  contracted  to  purchase,  and  by 
whom  the  rents  and  profits  thereof  had  been  ^received  since  his  [  ^^o  ] 
death ;  and  to  take  an  account  thereof ;  and  to  inquire  and  state 
whether  the  rents  and  profits  (l)  of  the  respective  shares  and  interests 
of  the  testator's  children  in  his  estate  and  effects,  or  any  and  what 
parts  thereof,  had  been  paid  to  Mr.  and  Mrs.  Paull  or  either  of 
them,  or  otherwise  applied  for  or  towards  their  respective  mainten- 
ance, education  or  advancement ;  and  how  all  such  parts  (if  any) 
of  the  same  rents  and  proceeds  (l)  as  had  not  been  so  paid  and 
applied,  had  been  paid,  applied  and  disposed  of;  with  liberty  to 
state  special  circumstances:  and  the  receiver  was  continued  and 
directed  to  continue  the  payments  in  the  manner  directed  by  the 
orders  of  November,  1844,  and  January,  1845. 

[Another]  suit  of  Hoggins  v.  Pmdl  was  instituted  by  Mr.  Hoggins 
against  the  other  parties  to  Browne  v.  PaidU  and  his  infant  child. 
The  decree  in  it,  dated  in  December,  1845,  directed,  amongst  other 
things,  the  decree  in  Browne  v.  Paull^  and  the  accounts  and 
inquiries  thereby  directed,  to  be  carried  on  and  prosecuted  between 
the  parties  to  Hoggins  v.  Paull,  in  like  manner  as  the  same  were 
directed  belween  the  parties  to  Browne  v.  Paull :  that  the  Master 
should  take  an  account  of  the  rents  and  profits  of  the  testator's  real 

(1)  Sic, 
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Browne  estates  come  to  the  hands  of  Mr.  and  Mrs.  Paull,  or  either  of  them: 
Paull.  that  he  should  inquire  and  state  what  were  the  respective  shares 
and  interests,  of  the  testator's  children,  in  the  testator's  estate  and 
effects ;  and  what  payments  had  been  made,  oat  of  his  estate  and 
effects  and  the  rents,  interest  and  proceeds  thereof,  for  or  towards 
their  respective  maintenance,  education  and  advancement,  in 
respect  of  their  shares  and  interests,  and  to  whom  such  payments 
had  been  made  :  that  the  receiver  should  be  continued,  and  should 
pay,  to  Mrs.  Hoggins,  on  her  separate  receipt,  200Z.  per  annum, 
[  *d^  ]  ^instead  of  1502.  per  annum,  directed,  by  the  order  of  the  22nd  of 
November,  1844,  by  quarterly  payments,  the  first  payment  to  be 
made  on  the  25th  of  December  then  instant ;  and  such  payments 
were  to  be  without  prejudice  to  any  question  as  to  the  amount  of 
her  share  or  her  rights  :  and  liberty  was  given,  to  the  Master,  to 
state  special  circumstances  relating  to  the  matters  aforesaid. 

The  Master,  by  his  report  made  in  both  the  causes,  in  February, 
1850,  found,  amongst  other  things,  that  a  balance  of  581Z.  12«.  4d. 
was  due,  from  Mr.  and  Mrs.  Paull,  in  respect  of  the  testator's 
personal  estate  come  to  their  hands;  that,  from  the  testator's 
death  up  to  the  24th  of  March,  1845,  the  rents  and  profits  of  the 
testator's  freehold  and  leasehold  estates  were  received  by  Mr.  and 
Mrs.  Paull  or  one  of  them,  and  that,  since  that  day,  they  had  been 
received  by  the  receiver :  and  that  a  balance  of  4,652Z.  1^.  4d.  was 
due  from  Mr.  and  Mrs.  Paull,  in  respect  of  the  rents  and  profits 
received  by  them,  and  that  Mr.  and  Mrs.  Paull,  had,  out  of  the 
testator's  estate  and  effects,  and  the  rents,  profits,  interest,  divi- 
dends, and  income  thereof,  paid  and  applied  for  the  maintenance 
and  education  of  the  testator's  children,  from  the  day  of  his  death 
up  to  the  25th  of  March,  1845,  sums  amounting  to  2,8722.  12«., 
and,  for  the  advancement  of  Mrs.  Harwood  and  two  of  her  brothers, 
sums  amounting  to  6052.  14«.,  and  that  the  amount  of  those 
two  sums  being  deducted  from  the  amount  of  the  balances  of 
4,6522.  Is.  4(2.,  and  5812.  12s.  4(2.,  there  remained  the  sum  of 
1,7852.  7s.  8d.,  which  the  Master  found  to  be  due,  from  Mr.  and 
Mrs.  Paull,  on  balance  of  all  their  accounts. 
The  causes  now  came  on  to  be  heard  for  further  directions.  The 
[  •^^  ]  question  was  whether  the  1,7852.  7s.  8d.  *belonged  to  Mrs.  Paull 
or  to  the  testator's  children. 

Mr.  BetheU  and  Mr.  Craig,  for  the  testator's  children  and  the 
other  plaintiffs  in  Browne  v.  PavU,  said    *     *    that  there  being, 
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in  this  case,  a  portion  of  the  fund  which  was  not  required  to  be      Bbowke 
applied,   it  fell  within  the  denomination  of  accumulations,  and,       pau'll. 
therefore,  the  children  were  entitled  to  it.     [They  cited  Thorp  v. 
Owen  (1),  and  distinguished  Hadoic  v.  Ifadow  (2).] 

Mr.  Bolt  and  Mr,  Busk,  for  Mr.  and  Mrs.  Paull,  cited  Berkeley        [  99  ] 
V.  Swinburne  (3),   Hadoic  v.   Hadow  (2),   Baikes  v.    Ward  (4),    and 
Hawkin$  v.  Watts  (5). 

Mr.  Sttun-t  and  M7\  Gordon  appeared  for  Mr.  Hoggins ;  and 

Mr.  Teed  and   Mr.  Bogeis,  for  the  child  of  Mr.  and  Mrs. 
Hoggins. 

Mr.  Bethell  replied. 

Thb  Vicb-Chancbllor  : 

If  the  case  of  Hadoic  v.  Hadow  is  rightly  decided,  I  think  that  it 
governs  this  case.  The  only  distinction  between  them,  is  that  this 
case  contains  the  words:  "and  the  accumulations,  if  any."  But 
I  do  not  think  that  those  words  create  any  substantial  distinction. 
My  reason  for  thinking  so,  is  that  the  testator  points  out  two  ways 
in  which  the  rents  and  proceeds  of  his  children's  shares,  should  be 
applied  for  their  maintenance :  one  is,  that  the  trustees  should  pay 
the  rents  and  proceeds  to  the  wife,  to  be  by  her  applied  :  the  other 
is,  in  case  the  wife  should  die,  or  it  should  be  improper,  for  any 
reason  whatever,  that  she  should  continue  to  maintain  *the  [*100] 
children,  then  that  the  trustees,  themselves,  should  apply  the  rents 
and  proceeds  for  the  maintenance  of  the  children.  The  language 
used  by  the  testator,  is  this :  "  and,  in  the  mean  time,  to  pay,  unto 
my  said  wife,  or  otherwise  apply  the  rents  and  proceeds  of  the 
respective  shares  and  interests  of  my  said  children,  in  my  said 
estate  and  effects,  for  or  towards  their  respective  maintenance, 
education  and  advancement."  If  the  will  had  stopped  there,  it  is 
quite  clear  that  the  income  of  the  shares  would  have  been  given  to 
the  wife,  without  any  liability  on  her  part,  to  account.  But  the 
will  proceeds  thus :  *'  but  in  case  of  the  decease  of  any  or  either  of 
my  said  cliildren  under  the  age  of  twenty-one  years,  then  upon 
trust  to  convey,  assign  or  transfer  the  share  or  shares  of  such  one 
or  more  of  them  as  shall  die  under  that  age,  and  the  accumulations, 

(1)  62  B.  E.  253  (2  Hare,  611).      (4)  58  B.  E.  131  (1  Hare,  445). 

(2)  47  E.  E.  281  (9  Sim.  438).       (5)  40  E.  R  106  (7  Sim.  199). 

(3)  38  E.  E.  187  (6  Sim.  613). 
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Browxb  if  any,  unto  and  equally  between  such  of  my  said  children  as  shall 
Paull,  live  to  attain  that  age."  Do,  then,  those  words  make  the  fund, 
which,  under  the  preceding  words,  was  not  subject  to  account,  sub- 
ject to  account  in  the  hands  of  the  wife  ?  I  cannot  see  that  they 
do  :  for  those  words  might  be  necessary  in  one  of  the  events  which 
the  testator  had  in  his  contemplation ;  namely,  the  event  of  the 
fund  being  applied,  by  the  trustees,  for  the  maintenance  of  his 
children.  And  a  similar  direction  occurred  in  Hadow  v.  Hadow  : 
for,  there,  the  dividends  were  to  be  paid  to  the  wife,  to  be  by  her 
applied,  or,  in  case  of  her  death,  to  be  applied,  by  the  trustees,  for 
the  maintenance  of  the  children.  I  cannot,  therefore,  see  that 
there  is  any  real  difiference  between  the  two  cases.  I  will,  however, 
consider  the  case,  before  I  finally  dispose  of  it. 

The  only  other  observation  that  I  shall  now  make,  is  that  the 
case  of  Leigh  v.  Leigh  does  not,  materially,  bear  upon  the  present. 
[  *ioi  ]  There,  the  testator,  after  directing  *his  trustees  to  pay  an  annuity 
to  his  wife,  so  long  as  she  should  continue  his  widow,  directed  them 
to  pay  the  remainder  of  the  income  of  the  trust  property  to  her, 
during  the  same  time,  for  the  purpose  of  enabling  her  to  bring  up, 
educate  and  maintain  her  children.  Therefore  there  was  a  motive 
for  the  gift,  but  there  was  no  trust,  in  terms,  connected  with  the 
gift ;  therefore,  that  case  has  no  material  bearing  on  the  present. 

Dee.  9,         ThB  YiCE-GhaNCELLOB: 

The  only  question  in  this  case,  on  which  I  desired  time  to  enable 
me  to  look  into  the  authorities,  was  as  to  the  right  of  Mrs.  PauU, 
formerly  Mrs.  Harwood,  to  the  surplus  income  of  the  testator's 
estate,  which  remained  after  providing  for  the  maintenance  and 
education  of  the  children. 

The  testator,  by  his  will,  gave  all  his  estate,  real  and  personal,  to 
two  trustees  upon  trust,  &c.  &c.  Mrs.  Harwood  received  the  whole 
income  of  the  estate  during  her  widowhood  and  for  about  a  year 
after  her  marriage  with  Mr.  PauU.  This  suit  was  then  instituted, 
and  a  receiver  was  appointed.  But,  between  the  time  of  the 
testator's  decease  and  the  institution  of  this  suit,  the  income 
received  by  Mrs.  Harwood,  now  Mrs.  PauU,  was  more  than  sufficient 
to  enable  her  to  maintain  the  children ;  so  that,  as  appears  by  the 
Master's  report,  a  considerable  surplus  remained  in  the  hands  of 
Mrs.  Harwood.  The  question  is,  whether  that  sum  belongs  to  her 
or  to  the  children ;  and  that  depends  on  the  construction  which  is 
to  be  put  on  the  clause  of  the  wiU  to  which  I  have  already  referred. 
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I  am  of  opinion  thak,  on  the  authorities,  there  was  no  trust  here  for      Browne 
the  benefit  of  the  children,  which  gave  them  any  interest  in  the  fund       pauli.. 
directed  to  be  paid  over  to  their  mother  during  *their  minorities,       [  *102  ] 
beyond  what  was  applicable  for  their  maintenance,  education  or 
advancement.    I  could  not  come  to  any  different  conclusion,  unless 
I  was  prepared  to  say  that  I  would  not  abide  by  the  principles  laid 
down  and  acted  upon  in  the  cases  of  Berkeley  v.  Swinburne  (l)  and 
Hadotc  V.  Hadow  (2). 

In  the  former  of  those  cases,  the  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  convert  the  same  into  money, 
and  to  invest  the  money  on  securities  for  the  benefit  of  the  younger 
children  of  his  two  sisters,  Henrietta  Sophia,  the  wife  of  Robert 
Berkeley,  and  Caroline  Martha,  the  wife  of  Grantley  Berkeley,  to  be 
vested  interests  in  sons  at  twenty-one,  and  in  daughters  at  twenty- 
one  or  marriage  ;  and  there  was  a  proviso  that,  during  the  minority 
of  every  such  son  and  during  the  minority  and  discoverture  of  every 
such  daughter,  the  trustees  should  pay  the  dividends,  interest  and 
produce  of  the  share  of  each  such  child  respectively,  unto  his  said 
sisters  respectively,  or,  in  case  of  their  deaths  respectively,  unto  the 
guardians  for  the  time  being  of  such  child  respectively,  to  be  applied 
in  and  towards  the  maintenance  and  education  of  such  child  or  other- 
wise for  his  or  her  use  and  benefit.  The  Yice-Ghangellob  of  England 
there  held  that  the  sisters  took  beneficial  interests  in  the  income  of 
their  children's  shares  of  the  residuary  estate.  His  Honour's  judg- 
ment is  very  short,  and  no  reasons  are  given;  but  it  evidently 
proceeded  on  the  ground  that  where,  during  the  minority  of  a  child, 
the  interest  of  such  child's  legacy  is  directed  to  be  paid  to  the  parent, 
to  be  applied  for  or  towards  its  maintenance,  there  the  direction  as 
to  the  application,  is  a  mere  charge,  for  the  benefit  of  the  child,  on 
what  is,  substantially,  a  gift  to  the  parent  subject  to  such  charge. 

The  other  case  of  Hadow  v.  Hadow  was  to  the  same  effect.  There  [  los  ] 
the  testator,  after  giving  one-third  of  his  residuary  estate  to  his  son 
Reginald,  and  one  other  third  to  his  son  Henry  John,  to  be  paid  to 
them  respectively  on  their  attaining  the  age  of  twenty-one  years,  pro- 
ceeds to  direct  that,  until  such  shares  shall  be  payable  to  his  said  sons 
respectively,  the  dividends  thereof  shall  be  paid  into  the  proper  hands 
of  his  wife,  Jane  Hadow,  to  be  by  her  applied,  or,  in  case  of  her  death, 
to  be  applied  by  the  trustees,  for  and  towards  the  maintenance, 
education  and  advancement  of  his  said  sons  as  she  or  they  might 
think  proper.  Here,  as  in  the  former  case,  his  Honour  held  that  the 
(1)  38  R.  B.  187.  (2)  47  B.  R  281. 
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Bbowmb      testator  meant  that  the  wife  should  have  the  income  of  the  children's 
Paulu       property,  to  maintain  them  during  minority,  without  account. 

It  must  not  be  taken  that,  in  either  of  those  cases,  the  mother 
could  have  appropriated  the  fund  to  her  own  purposes,  without 
maintaining  the  children.  That  is  certainly  not  the  doctrine  of  this 
Court,  as  is  pointed  out,  by  Vice-Chancellor  Wigram,  in  the  case  of 
Baikes  v.  Ward  (i) ;  where  the  subject  is  fully  discussed.  The  parent, 
to  whom  trustees  are  directed  to  pay  dividends  under  a  bequest  like 
the  present,  is  clearly  bound  to  apply  a  competent  sum  in  the 
maintenance  of  the  child  or  children  ;  and,  however  difficult  it  may 
be  to  decide  what  is  the  amount  to  be  applied,  yet  this  Court  holds 
that  to  be  a  matter  capable  of  being  ascertained,  and  will  compel 
the  parent  to  do  what  is  right.  But  I  find  no  authority  conflicting 
with  the  two  cases  of  Berkeley  v.  Swinburne  and  Hadow  v.  Hadow, 
which  I  consider  to  have  decided  that,  where  the  interest  of  the 
children's  legacies  is  given,  to  a  parent,  to  be  applied  for  or  towards 
their  maintenance  and  education,  there,  in  the  absence  of  anything 
[  *i<>*  J  indicating  a  contrary  intention,  the  *parent  takes  the  interest 
subject  to  no  account,  provided  only  that  he  discharges  the  duty 
imposed  on  him  of  maintaining  and  educating  the  children. 

At  the  hearing  of  this  case,  I  expressed  some  doubt  as  to  the 
propriety  of  those  decisions ;  and  it  is  but  just,  therefore,  that  I 
should  now  say  that  further  reflection  has  led  me  to  think  that  my 
doubts  were  not  well-founded.  The  language  in  which  the  gift  in 
this  case  and  in  those  to  which  I  have  referred,  is  couched,  is, 
perhaps,  not  inconsistent  with  either  construction.  But  it  is  always 
extremely  improbable  that  a  testator  can  mean  that  a  parent  shall 
keep  an  accurate  account  of  all  money  expended  in  the  maintenance 
and  education  of  a  child,  forming,  as  that  child  ordinarily  does,  part 
of  the  parent's  establishment.  The  great  probability  always  is  that 
nothing  more  was  intended  than  that  the  parent  should  adequately 
maintain  and  bring  up  the  child :  and  I  have  no  hesitation,  there- 
fore, in  following  the  two  decisions  I  have  referred  to. 

My  attention  was  called,  by  Mr.  BetheU,  to  the  language  of  the 
clause  in  this  will,  according  to  which  the  trustees  are  directed  to 
pay  over,  to  the  widow,  the  rents  and  proceeds  of  the  respective 
shares  and  interests  of  the  children,  to  be  applied  for  or  towards, 
not  only  the  maintenance  and  education,  but  also  the  advancement 
of  the  children ;  and,  coupling  this  with  the  power  of  sale  which 
is  contained  in  the  will,   Mr.  Bethell  argued   that  the  doctrine 

(1)  68  R.  R.  131. 
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contained  in  the  cases  before  the  late  Vicb-Chancbllor,  would  not      Brownb 
*PPly »  for  that,  here,  the  whole  corpus  of  the  property  might  get      pacll. 
into  the  hands  of  the  parent.     But  I  do  not  think  this  makes  any 
difference.   In  Hadaw  v.  Hadoiv,  the  same  words  occurred  as  in  this, 
with  reference   to  the  advancement ;    *and  I  very    much   doubt       [  •los  ] 
whether  the  word,  **  proceeds,"  which  is  found  in  this  will,  refers  to 
anything  more  than  the  annual  income  of  the  personal  estate.  But, 
even  if  it  did,  the  case  would  not  be  varied.     No  doubt,  so  far  as  the 
corpus  is  concerned,  the  mother  would  be  a  mere  trustee ;  but  the 
doctrine  as  to  income,  would  not,  in  my  opinion,  be  affected. 

I  stated,  at  the  hearing,  that  the  reference  to  accumulations,  does 
not  affect  the  construction.  The  expression  is,  accumulations,  if 
any ;  and  such  a  provision  was  very  necessary ;  for,  though  there 
could  be  no  accumulations  for  the  benefit  of  the  children  while  the 
fund  was  paid  over  to  the  mother,  yet  it  might  be  different  as  soon 
as  the  trustees,  in  the  exercise  of  their  discretion,  should  cease  to 
trust  the  mother,  and  should,  themselves,  provide  for  the  children's 
maintenance ;  for  they  would,  certainly,  be  mere  trustees  and  liable 
to  account.  The  provision  as  to  the  accumulations,  is,  therefore, 
quite  consistent  with  the  construction  I  put  on  the  clause. 

The  result  is  that  the  children  are  not  entitled  to  any  account  of 
the  accumulations ;  and,  therefore,  Mr.  and  Mrs.  FauU  are  in  no 
default,  and  so  will  have  their  costs. 


Lord  Crak- 
)KTH,  V, 

[106] 


JOHNSON   V.   H0LD8W0RTH(1).  isso. 

(1  Simons  (N.  8.)  106—110 ;  S.  C.  20  L.  J.  Ch.  63 ;  15  Jur.  31.)  ^""^b!"  ^^' 

A  judgment-creditor,  whose  judgment  was  registered  pursuant  both  to 
the  Registry  Act  for  the  West  Riding  of  Yorkshire,  (5  &  6  Anne,  c.  18,)  and   ^^^^^^ij^ 
the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  filed  a  bill  to  redeem  a  prior  * 

mortgagee  of  lands  in  the  West  Riding,  and  to  foreclose  the  mortgagor. 
The  mortgagor  had  confessed  other  judgments,  and  the  conusees  had  regis- 
tered them  pursuant  to  the  Judgments  Act,  1838,  but  not  under  the  West 
Biding  Act    Held  that  those  conusees  were  not  necessary  parties  to  the  suit. 

This  was  a  claim  by  a  judgment-creditor  (whose  judgment  was 
registered  in  1848,  pursuant  both  to  the  5  &  6  Anne,  c.  18,  s.  4,  and 
1  &  2  Vict.  c.  110,  s.  18,)  to  redeem  a  mortgagee,  in  possession  of 

(1)  A  judgment  no  louger  affects  tion.    Under  the  Yorkshire  Registry 

land  until  the  writ  or  other  process  Acts,   1884  and  1885,   all  assurances 

of   execution    thereunder   has    been  entitled  to  be  registered  ar«  to  have 

registered  under   the  Land  Charges  priority  according  to  the  date  of  regis- 

Registration  Act,  1888,  and  the  land  tration. — O.  A.  S. 
has  been  actually  deliTered  in  execu- 
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lands  in  the  West  Biding  of  Yorkshire,  whose  mortgage  was  made 
in  1846,  and  to  foreclose  the  mortgagor. 
On  the  claim  coming  on  to  be  heard, 

Mr,  Amphlett,  for  the  mortgagee,  said  that  the  mortgagor  had 
confessed  other  judgments  which  had  been  registered  pursuant  to 
the  1  &  2  Vict.  c.  110;  and  that,  though  they  had  not  been 
registered  pursuant  to  the  5  &  6  Anne,  c.  18,  the  mortgagor,  of 
course,  had  notice  of  them ;  and,  therefore,  the  conusees,  ought  to 
be  made  parties  to  the  suit,  in  order  that  the  mortgagee  might  not 
be  called  upon  to  account  more  than  once. 

Mr.  Bethell,  for  the  plain tiflf,  said  *  *  that  a  judgment- 
creditor,  whose  judgment  was  unregistered,  had  no  jus  in  re;  or, 
*in  other  words,  had  no  charge  upon  or  interest  in  the  land  of  his 
debtor;  and,  therefore,  could  not  claim  to  redeem  it,  if  it  was 
subject  to  a  mortgage. 

Mr,  Amphlett  : 

The  judgment-creditors,  in  this  case,  may  register  their  judg* 
ments  to-morrow ;  and  then  they  will  take  effect  from  the  time 
when  they  were  entered  up. 

Under  the  18th  section  of  the  1  «&  2  Vict.  c.  110,  a  judgment- 
creditor  has  a  lieu  on  the  land  of  his  debtor,  though  his  judgment 
has  not  been  registered  pursuant  to  the  Act  of  Anne  ;  and  the  only 
consequence  of  his  not  having  registered  his  judgment  under  the 
last-mentioned  Act  is,  that  a  subsequent  judgment-creditor  may 
gain  priority  over  him  by  registering  his  judgment. 

Mr.  Bethell  : 

If  the  judgment-creditors  who  are  said  to  be  necessary  parties  to 
this  suit,  should  register  their  judgments,  they  will,  in  effect,  be 
brought  into  existence  pendente  lite;  for  judgments  operate  only 
from  the  time  of  their  registration  ;  and  the  plaintiff  in  a  suit  need 
not  make  any  persons  parties  to  it  whose  interests  were  acquired 
subsequent  to  the  institution  of  it. 

The  Yiob-Ghancellor  : 

This  was  a  claim  to  redeem. 

The  plaintiff,  Johnson,  is  a  judgment-creditor  of  Holds  worth, 
who  is  the  owner  of  the  equity  of  redemption  of  certain  lands  in 
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the  West  Biding  of  Yorkshire.  *Johnsoirs  judgaient  has  been 
duly  registered  at  Wakefield,  as  required  by  5  Anne,  c.  18,  s.  4 :  and 
he  has  served  the  mortgagee  and  Holdsworth,  but  no  other  parties. 
The  mortgagee  objects  that  he  ought  to  have  made  subsequent 
judgment-creditors  of  Holdsworth,  co-defendants.  Johnson  replies 
that  their  judgments  have  never  been  registered  as  required  by  the 
statute  of  Anne.  That  being  so,  the  question  is,  are  they  necessary 
parties  ? 

Now  consider  the  question,  first  as  it  would  have  stood  before 
the  statute  1  &  2  Vict.  c.  110. 

The  statute  of  Anne  says  no  judgment  shall  affect  lands  in  the 
West  Riding,  but  only  from  the  time  of  registry  :  therefore,  before 
registration,  a  judgment-creditor  has  no  right  against  the  lands  of 
:his  debtor,  legal  or  equitable.    The  statute  has  no  exception  of 
equitable  rights :  but  then  it  is  said  that  equity  puts  parties  who 
have  notice  of  unregistered  judgments  or  incumbrances,  in  the 
same  position  as  if  they  had  been  registered.    This  is  stating  the 
proposition  too  broadly.     All  that  equity  has  done  is  this :  where  a 
purchaser  has  paid  his  money  to  a  vendor,  with  notice  of  an 
unregistered  judgment  against  that  vendor,  there  this  Court  has 
held  that  such  a  purchaser  shall  not,  to  the  prejudice  of  the 
judgment-creditor,  shelter  himself  behind  the  Registry  Acts,  which 
were  made  to  protect  parties  against  charges  of  which  they  had  no 
notice,  and  not  against  those  which  were  known  to  them.    Whetljer 
that  was,  originally,  a  line  of  decision  conformable  to  the  scope  and 
policy  of  the  Registry  Acts  in  general,  I  need  not  inquire.    But  the 
equity  so  enforced  is  merely  a  personal  equity,  arising  out  of  the 
character  of  vendor  and  purchaser;  an  equity  affecting  the  con- 
science of  a  party  paying  *money  with  notice:  and  the  doctrine 
has  no  application  to  a  case  like  the  present.    A  second  mortgagee, 
filing  a  bill   to  redeem,  is  bound,  for  the  security  of  the  first 
mortgagee  and  to  prevent  him  from  being  called  on  to  have  the 
same  account  taken  a  second  time  against  him,  to  bring,  before  the 
Court,  all  the  parties  who  might  call  for  a  redemption  of  the  first 
mortgage ;  that  is,  the  mortgagor  and  parties  entitled  under  him 
to  subsequent  incumbrances.    But,  in  the  register  counties,  an 
unregistered  judgment-creditor  is  not,  either  at  law  or  in  equity, 
an  incumbrancer,  although  he  has  rights  which,  as  against  a  party 
purchasing  the  estate  and  paying  his  purchase-money  with  notice 
of  the  judgment,  may  give  him  the  same  benefit,  in  this  Court,  as 
if  he  were  an  incumbrancer.    This  principle  has,  obviously,  no 
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application  to  the  case  of  a  plaintiff,  a  second  incumbrancer,  filing 
a  bill  to  redeem.  So  that,  on  the  law  as  it  stood  before  the  1  &  2 
Vict.  c.  110,  I  think  unregistered  judgment-creditors  were  not 
necessary  parties  to  such  a  suit. 

The  only  remaining  question  is,  whether  the  case  is  varied  by 
the  late  statute  of  1  &  2  Vict.  c.  110,  s.  18 :  whether  the  effect  of 
that  statute  is  to  make  all  judgment-creditors,  unregistered  as  well 
as  registered,  equitable  incumbrancers  on  the  lands  of  their 
debtors  ?  I  think  not.  I  expressed  an  opinion,  a  few  days  since, 
that  the  effect  of  that  statute  is  to  make  every  judgment-creditor 
an  equitable  incumbrancer  on  whatever  lands  or  hereditaments  of 
his  debtor  he  might,  before  the  statute,  have  taken  under  an  elegit. 
What  is  now  contended  for  is  that  the  clause  goes  much  further, 
and  makes  the  judgment  a  charge,  *  whether  it  is  registered  or  not : 
but  I  cannot  concur  in  that  view  of  the  case. 

In  the  first  place,  it  is  impossible  to  suppose  that  the  Legislature 

could  have  meant  to  alter  the  Registry  Acts  by  a  side-wind,  as  it 

were,  and  without  ever  alluding  to  them.    But,  independently  of 

this  general  consideration,  it  seems  to  me  abundantly  clear,  on  the 

face  of  the  Act,  that  no  such  intention  is  to  be  collected  from  it. 

By  section  11,  it  is  enacted  that  it  shall  be  lawful  for  the  sheriff  to 

whom  an  elegit  shall  be  directed,  to  deliver  execution,  to  the 

judgment-creditor,  of  all  the  debtor's  lands,  as,  before  the  Act,  he 

might  of  a  moiety  ;  but  there  is  no  power,  to  tho  judgment-creditor, 

to  obtain  an  elegit  on  any  judgment  on  which  he  could  not  have 

obtained  it  before.    It  is  certain,  therefore,  that,  in  a  register 

county,  no  unregistered  judgment-creditor  can  get  execution  against 

his  debtor's  lands ;  and,  that  being  so,  it  would  be  impossible  to 

hold  that,  under  the  18th  section  of  the  Act  of  Vict.,  the  creditor 

becomes  an  equitable  incumbrancer,  without  admitting  the  strange 

anomaly  that  the  judgment-creditor  is  to  have  the  equitable  right, 

although  he  has  not  the  legal  right  to  which  the  equitable  right 

was  intended  to  be  superadded.     My  opinion  is  that  the  thirteenth 

section,  notwithstanding  the  generality  of  its  language,  must  be 

read  as  applying  only  to  judgments  legally  perfected,  so  as  to  affect 

the  lands  of  the  debtor,  and  on  which  the  creditor  might  sue  out 

an    elegit      This    construction,   therefore,   excludes    unregistered 

judgments  in  Yorkshire :  and  the  result  is  that,  according  to  my 

view  of  the  case,  the  plaintiff  here  has  brought  all  necessary  parties 

before  the  Court,  and  so  is  entitled  to  the  usual  decree  in  a  suit 

like  the  present. 
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BALGUY   V.   BROADHURST(l).  i^eo. 

Dec,  2, 
(1  Simons  (N.  8.)  111—112;  8.  C.  14  Jur.  1105;  16  L.  T.  0.  8.  385.)  

A  defendant  admitted  that  he  had  in  his  possession  documents  relating  ^^^j,  ^y% 
to  the  matters  in  the  bill ;  but  refused  to  set  forth  a  list  of  them,  because         n  . .'  -^ 
they  had  been  procured  by  his  solicitor,  since  the  institution  of  the  suit,  and 
for  the  purpose  of  his  defence  to  it ;  and  the  same  were,  as  he  was  advised 
and  insisted,  confidential  communications : 

Held  that  the  allegation  relative  to  the  documents  did  not  justify  the 
defendant's  refusal  to  set  forth  a  list  of  them;  and,  therefore,  that  his 
answer  was  insuffident 

The  defendant  admitted  the  allegation  in  the  bill,  that  he  had 
documents,  in  his  possession,  relating  to  the  matters  mentioned  in 
the  bill ;  but  denied  that,  from  those  documents  or  any  of  them,  if 
produced,  the  truth  of  the  matters  in  the  bill  stated  or  of  any  of 
them,  would  appear,  save  as  such  matters  were  admitted  by  his 
answer  or  thereby  appeared  to  be  true.  He  added  that  some  of 
those  documents  had  been  procured,  by  his  solicitor,  since  the 
institution  of  the  suit,  and  for  the  purpose  of  his  defence  to  it ;  and 
that  the  same  were,  as  he  was  advised  and  insisted,  confidential 
communications ;  and  that,  and  for  that  reason,  he  refused  to  set 
forth  any  list  or  schedule  of  such  last-mentioned  documents  or  to 
produce  the  same,  or  to  make  any  discovery  relating  thereto. 

Mr,  BetheU  and  Mr.  Amphlett,  in  support  of  exceptions  to  the 
answer  for  insufficiency,  said  that  the  reason  assigned,  by  the  defen- 
dant, for  not  setting  forth  a  list  of  the  last-mentioned  documents, 
was  not  sufficient. 

Mr.  Bolt  and  Mr.  O.  L.  Rtbssell,  for  the  defendant,  relied  on 
the  allegation,  in  the  answer,  that  the  documents  had  been  procured, 
by  the  defendant's  solicitor,  since  the  institution  of  the  suit,  and 
for  the  purpose  of  his  defence  to  it ;  and  cited  Holmes  v.  Baddeley  (2), 
Curling  v.  Perring  (8). 

The  Vice-Chancbllor  :  [  1 » 2  ] 

Judges  have  differed  in  their  opinions  as  to  the  general  policy  of 
the  rule  as  to  privileged  communications.  Some  of  them  have 
thought  that  there  ought  to  be  no  such  rule.    Others  have  been  of 

(1)  Kennedy  v.  Lyell  (1883)  23  held  that  correspondence  poet  litem 
Ch.  D.  387,  48  L.  T.  455,  C.  A. ;  affd.  9  motam  between  the  defendant's  solici- 
App.  Cas.  81.  tor  and  a  third  person  in  respect  of  the 

(2)  Bb  R.  B.  427  (1  Ph.  476).  subject  of  litigation  is  privileged. 

(3)  2  My.  &  K.  380,  where  it  was 
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a  contrary  opinion,  and  have  said  that  even  truth  may  be  purchased 
too  dearly.  The  rule,  however,  is  now  established  and  acted  on  ; 
and,  whatever  may  be  thought  of  it,  I  am  sure  that  it  is  most 
inconvenient  to  have  a  rule  laid  down  and  the  Courts  struggling  to 
avoid  it.  Therefore  I  shall  abide  by  the  rule  in  all  cases  to  which 
it  really  applies. 

But  it  would  be  very  dangerous  to  extend  the  rule  to  a  case  where 
the  Court  is  not  told  what  the  documents  are ;  and  still  more  so, 
where  the  defendant  does  not  even  assert  his  own  opinion  that  they 
are  confidential  communications.  Here,  he  only  assevts  that  he  is 
advised  and  insists  that  they  are  confidential  communications :  and 
his  counsel  have  contended  that  it  is  sufficient  for  him  to  say  that 
they  were  procured  for  the  purpose  of  his  defence  to  the  suit.  But 
they  may  have  been  so  procured,  and  yet  not  be  privileged  com- 
munications. They  may  have  been  procured  from  the  British 
Museum,  or  they  may  be  the  plaintiff's  title-deeds.  The  defendant 
does  not  give  any  statement  which  will  exclude  either  of  those 
suppositions.  I  do  not  mean  to  say  that  he  might  not  have  framed 
his  answer  so  as  to  protect  him :  but  his  answer  is  not  so  framed ; 
and,  therefore,  I  shall  allow  the  exceptions. 


1850. 

Dec.  3,  4. 

1851. 

Feb.  8. 

Lord  Cran- 
WOBTH,  V.-C. 

[115] 


SIMMONS  V.  KUDALL(J). 

(1  Simons  (N.  S.)  115—139;  S.  0.  15  Jur.  622.) 

A  testator  died  in  1821,  having  devised  and  bequeathed  his  raal  and 
personal  estate  to  trustees  upon  certain  trusts.  In  1826  a  bill  was  filed  for 
the  execution  of  the  trusts  as  to  the  personal  estate.  In  1847  a  supple- 
mental bill  was  filed  raising  questions  on  the  will,  as  to  the  real  estate,  in 
which  the  heir,  who  was  then  unknown,  was  interested:  and,  in  1849, 
another  supplemental  bill  was  filed  to  bring  the  heir,  who  was  then 
ascertained,  before  the  Court : 

Held  that  the  heir  was  baiTed,  by  lapse  of  time,  from  claiming  the  real 
estate  adversely  to  the  trustee^ii ;  but  that  he  was  not  barred  fix)m  claiming 
part  of  the  real  estate  as  being,  in  the  events  that  had  happened,  undisposed 
of  and  held,  by  the  trustees,  in  trust  for  him. 

A  testator  bequeathed  Greenacre  to  Catherine  8.  for  life,  with  remainder 
to  her  sou,  John  S.,  in  fee ;  provided  that  if  he  should  die  in  his  mother's 
lifetime,  then  and  in  such  case,  the  testator  gave  Greenacre,  together  with 
all  the  residue  of  his  real  and  personal  estate,  to  trustees,  in  trust  for 
Isabella  A.  for  life,  remainder  in  trust,  as  to  one- fourth,  for  such  persons  as 
she  should  appoint  by  will;  and  upon  further  trust,  to  divide,  convey, 
assign  aud  transfer  all  the  rest,  residue  and  remainder  of  the  trust  property, 
unto  and  to  the  use  of  Maria  C,  Bose  B.,  and  John  S.  absolutely.  John  S. 
survived  his  mother,  and  Isabella  A.  died  intestate : 

Held  that  the  trustees  took  the  residuary  real  estate  on  the  testator's 

(1)  In  re  Jiidkin'a  TrusU (IHS4)  25  Ch.  D.  743;  53  L.  J.  Ch.  496;  50  L.  T.  20U. 
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death ;  and  that  Maria  C,  Bose  B.  and  John  B.  were  not  entitled  to  the      Simmons 
one-fourth  of  the  property  which  was  subjected  to  Isabella  A.'s  appointment,  «* 

but  that  it  was  undisposed  of.  Budall. 

A  testator  who  died  in  1821,  struck  the  name  of  one  of  the  devisees  out 
of  his  will,  and  interlined  the  names  of  two  other  persons  above  the  erasure ; 
but  those  alterations  were  not  noticed  in  the  attestation  clause,  nor  was 
there  anything  to  show,  or  from  which  it  could  be  inferred,  that  they  were 
made  before  the  will  was  executed : 

Held  that  they  did  not  affect  the  devise. 

The  bill  stated  tbat  Benjamin  Thomas,  late  of  the  Haymapket,  in 
the  city  of  Westminster,  signed  and  published  *his  last  will  and  [  ^ne  ] 
testament  in  writing,  and  that  the  same  was  in  such  words  and 
figures,  and  with  such  erasures  and  alterations,  and  of  such  date  as 
thereinafter  set  forth,  namely  :  "  London,  21th  June,  1818.  As  to 
all  worldly  goods  which  it  hath  pleased  God  to  bless  me  with,  I 
give  and  dispose  thereof  as  follows :  After  paying  my  just  debts, 
funeral  expenses,  &c.  &c.,  I  give  and  devise  unto  Catherine  Simmons, 
of  Castle  Street,  Leicester  Square,  all  my  freehold  messuage  or 
tenement  and  premises,  with  the  appurtenances  and  land  thereunto 
belonging,  at  Weston  Green  in  the  parish  of  Thames  Ditton  in  the 
county  of  Surrey,  now  in  the  occupation  of  Adam  Beid,  gardener, 
during  the  term  of  her  natural  life,  to  and  for  her  sole  and  separate 
use  and  benefit,  and  not  to  be  subject  or  liable  to  the  debts,  controul 
or  interference  of  any  husband  with  whom  she  may  intermarry, 
and  her  receipt  and  receipts  only  to  be  a  discharge  for  the  rents 
and  profits  of  the  said  premises :  and,  from  and  after  her  decease, 

of  the  same  place 
I  give  and  devise  the  same  unto  her  «e&  John  Simmons,  ^  to 
hold  to  him  and  his  heirs  for  ever.  Provided  always,  and  my 
will  and  meaning  is  that,  in  case  the  said  John  Simmons  shall 
happen  to  depart  this  Ufe  intestate  or  *under  the  age  of  twenty-one  [  *117  j 
years,  without  leaving  any  issue  of  his  body  lawfully  begotten, 
before  the  demise  of  his  said  mother,  then  and  in  such  case  I  give 
and  devise  the  said  freehold  estate,  premises  and  land,  together 
with  all  the  rest,  residue  and  remainder  of  my  real  and  personal 
estate  and  effects  of  what  nature  or  kind  soever,  unto  John  Cowell, 
of  Water  Lane,  and  Thomas  Bradley,  of  Mark  Lane,  both  in  the 
city  of  London,  merchants,  and  the  survivors  of  them,  and  the 
heirs,  executors  and  administrators  of  such  survivor,  upon  trust." 
[The  will  then  directed  the  trustees  to  invest  the  personal  estate 
and  to  pay  the  income  of  the  real  and  personal  estate  to  Sarah 
Armstrong  and  her  daughter  Isabella  Armstrong  successively 
during  their  respective  lives  for  their  separate  use  respectively, 
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Simmons  and  after  the  death  of  the  survivor  to  convey,  assign  and  transfer  one- 
RuDALL.  fourth  part  of  the  trust  estate  to  the  use  of  such  person  or  persons, 
and  to  such  intents  and  purposes  as  the  survivor  of  them,  the  said 
Sarah  Armstrong  and  Isabella  her  daughter,  should,  in  and  by  her 
[  118  ]  last  will  and  testament,  bequeath  the  same ;]  "  and  upon  further 
trust  to  divide,  convey,  assign  and  transfer  all  the  rest,  residue  and 
remainder  of  the  said  trust-monies  and  real  estate,  unto  and  to  the 

and  Maria 
use  and  uses  of  Katherine  a  daughters  of  Thomas  Cutting  and 
Maria  Gutting  his  wife,  of  Bushmere  in  the  county  of  Suffolk, 
Mary  Anne 

Bie&Q.  A  Bradley  daughter  of  Thomas  Bradley  of  Mark  Lane 
aforesaid,  and  John  Simmons  before-mentioned,  their  heirs, 
executors,  administrators  and  assigns,  equally  between  and  among 
them,  share  and  share  alike,  at  their  respective  ages  of  twenty-one 

and  Maria  Cutting 
years :  but  in  case  one  or  more  of  them  the  said  Katharine  Gutting,  a 
Mary  Anne 

Sese  A  Bradley,  and  John  Simmons  shall  depart  this  life  before 
her  or  his  or  their  distributive  share  thereof  shall  become 
payable  and  transferable  as  aforesaid,  then  upon  trust  to  pay 
convey  and  transfer  the  share  or  shares  of  her,  him  or  them 
so  dying,  equally  among  the  survivors  or  survivor,  share  and 
share  alike,  together  with  their  original  shares  of  the  said  principal 
money  and  real  estates ;  and,  in  the  mean  time  and  until  their  said 
[  *ii9  ]  respective  distributive  shares  thereof  shall  become  due  and  *  trans- 
ferable, to  pay  and  apply  the  said  interest  and  profits  equally  and 
among  them,  from  the  time  of  the  decease  of  the  survivor  of  them, 
the  said  Sarah  Armstrong  and  Isabella  her  daughter."  [And  the 
will  concluded  as  follows :]  '*In  witness  whereof  I  have  hereunto  set 

fourth 
my  hand  and  seal  the  twenty^th  a  day  of  June,  in  the  year  of  our 
Lord,  1818. — B.  Thomas,  (l.s.) — Signed,  sealed,  published  and 
delivered  by  the  above  named  Benjamin  Thomas  the  testator,  as 
and  for  his  last  will  and  testament,  in  the  presence  of  us,  who,  as 
well  in  his  presence  as  in  that  of  each  other,  at  his  request,  have 
subscribed  our  names. — Charles  Baynes,  solicitor  and  attorney, 
Westminster.  Thomas  B.  Fisee,  solicitor,  Stowmarket,  Suffolk. — 
Josh.  Pilkington,  servant  to  Mr.  Thomas. — N.B.  The  above 
alterations  respecting  Maria  Cutting  and  Mary  Anne  Bradley  were 
made  by  me. — B.  Thomas/' 
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[The  testator  made  a  codicil  dated  the  15th  of  November,  1819,      Simmoks 
giving  some  small  pecuniary  legacies.]  Budalu 

The  testator  died  on  the  21st  of  October,  1821 ;  and,  *in  November       [  *120  ] 
following,  his  will  was  proved  by  Thomas  Bradley  alone. 

Sarah  Armstrong  died  on  the  2nd  of  November,  1828.  After  her 
death,  her  daughter,  Isabella,  married  John  Cutting. 

On  the  7th  of  April,  1826,  John  Simmons  and  Mary  Anne  Bradley 
filed  a  bill,  against  Thomas  Bradley,  John  Gutting  and  Isabella  his 
wife  and  Catherine  and  Maria  Cutting,  for  the  administration  of 
the  testator's  personal  estate,  and  to  have  the  residue  of  it  secured 
for  the  benefit  of  themselves  and  the  other  persons  interested 
therein.  The  decree  in  that  cause  was  made  on  the  80th  of 
November,  1826 ;  and  orders  on  further  directions  in  it,  were  made 
in  March,  1880,  July,  1881,  and  January,  1884. 

Thomas  Bradley  died  in  January,  1846.  His  widow,  Kitty  Bradley, 
was  his  executrix.  Isabella  Cutting  died,  in  December,  1846, 
without  having  exercised  the  power  of  appointment  given  to  her  by 
the  testator's  will.    Her  husband  was  her  administrator. 

On  the  1st  of  September,  1847,  at  which  time  Catherine  Cutting, 
Maria  Cutting  and  Mary  Anne  Bradley,  were  married,  respectively, 
to  William  BudaU,  Thos.  H.  Meadows  and  James  Anford,  the  bill 
in  the  cause  mentioned  in  the  title  to  this  case,  (which  was  termed 
a  bill  of  revivor  and  supplement,)  was  filed,  by  John  Simmons, 
against  Mr.  and  Mrs.  Budall,  Mr.  and  Mrs.  Meadows,  Mr.  and  Mrs. 
Anford,  Mrs.  Bradley,  John  Bradley,  the  son  and  heir  of  Thomas 
Bradley,  and  persons  claiming  under  Mr.  and  Mrs.  Meadows  and 
Mr.  and  Mrs.  Anford.    After  stating  the  will  of  the  testator,  *and       [  *121  ] 
the  bill,  decree  and  orders  in  the  original  suit  instituted  in  April, 
1826,  and  also  the  facts  hereinbefore  mentioned,  it  alleged  that  the 
original  suit  was  imperfect  in  its  frame,  and  was  not  constituted  so 
as  to  obtain  a  complete  distribution  of  the  testator's  personal  estate, 
nor  a  proper  declaration  of  the  rights  and  interests  of  Simmons 
and  the  other  persons  interested  in  the  testator's  residuary  real  and 
personal  estate  (i) :  that,  under  the  will,  a  question  arose  whether, 
by  reason  of  Isabella  Cutting  not  having  exercised  the  power  of 
appointment,  reserved  to  her  by  the  will,  over  the  one-fourth  part 
of  the  real  and  personal  estate  thereby  made  subject  to  such  power, 
such  one-fourth  part  of  the  said  real  and  personal  estate,  passed 
under  the  residuary  devise  and  bequest  contained  in  the  will,  or 
whether  the  testator  died  intestate  as  to  the  same  :  and  that  further 
(1)  The  original  suit  related,  solely,  to  the  testator's  personal  estate. 
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Simmons      questions  also  arose,  upon  the  will,  as  to  the  effect  of  the  devise, 
RuDALL.      therein  contained,  of  the  residuary  real  estate,  by  reason  of  the 
erasures,  alterations  and  interlineations  contained  in  the  will :  and 
that  further  questions  also  arose  as  to  whether,  by  reason  of  the 
said  erasures,  alterations  and  interlineations,  the  testator  did  not 
die  intestate  as  to  some  portions  of  his  real  estate.    The  bill  then 
stated  that  the  testator's  residuary  personal  estate  remaining  to  be 
administered,  consisted  of  1,265/.  Consols  and  155/.  cash  ;  and  that 
his  real  estates,  other  than  the  messuage,  land  and  premises  at 
Weston  Green,  in  the  parish  of  Thames  Ditton  (which  was  speci- 
fically devised  by  his  will)  consisted  of  two  freehold  messuages,  one 
situate  in  Yere  Street,  and  the  other  in  Dmry  Lane,  and  a  fee-farm 
rent  issuing  out  of  certain  lands  in  Essex :  that  Thomas  Bradley 
survived  John  Cowell,  and  died  intestate  as  to  the  real  estates 
r  *122]       devised  by  the  ^testator's  will:  that  the  testator,  according  to  the 
true  construction  of  his  will,  did  not  die  intestate  as  to  any  part  of 
his  real  or  personal  estate ;  and  that,  as  to  the  one-fourth  thereof 
which  was  subjected  to  the  appointment  of  Isabella  Cutting,  the 
same,  upon  her  death  and  in  default  of  such  appointment,  became 
subject  to  the  dispositions  made,  by  the  will,  as  to  the  other  three- 
fourths  of  the  real  and  personal  estates  respectively ;  and  that  the 
said  one-fourth  of  the  personal  estate  was  distributable  amongst 
the  plaintiff  and  Mr.  and  Mrs.  Budall,  Mr.  and  Mrs.  Meadows  and 
Mr.  and  Mrs.  Anford,  in  equal  fourth  parts ;  and  that  the  testator's 
real  estate,  other  than  the  messuage  and  premises  at  Weston  Green, 
was  divisible,  in  moieties,  between  the  plaintiff  and  Mrs.  Budall ; 
for  that  the  will,  as  originally  executed  and  attested,  devised  the 
real  estate  equally  between  the  plaintiff  and  Mrs.  Budall  and  Bose 
Bradley,  and  that,  by  the  erasure  of  the  name,  Bose,  the  devise  to 
her  was  effectually  revoked ;  but  that  the  insertion  of  the  names  of 
Mrs.  Meadows  and  Mrs.  Anford,  as  devisees,  was  ineffectual  to 
constitute  them  or  either  of  them  devisees  or  a  devisee  of  the  real 
estate  or  any  part  thereof,  by  reason  that  such  insertion  was  made, 
by  the  testator,  after  he  had  executed  his  will,  and  he  never 
afterwards    republished    or    re-executed  it:   that  Mr.   and  Mrs. 
Meadows  and  Mr.  and  Mrs.  Anford,  disputed  the  plaintiff's  con- 
struction of  the  will,  and  claimed  to  be  entitled  to  the  testator's 
real  estate  in  the  same  proportions  as  they  were  entitled  to  his 
personal  estate  :  that  the  plaintiff  had  been  unable  to  discover 
who  was  the  testator's  heir-at-law  or  next  of  kin  :  that  the  original 
suit  was  abated  in  consequence  of  Mrs.  Anford's  marriage :  and 
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that,  by  reason  of  tbe  conflicting  claims,  of  her  and  her  husband      Simmons 
and  the  plaintiff,  in  respect  of  the  testator's  real  estate,  they  could      rudall. 
not  be  properly  joined  *as  co-plaintiffs  with  the  plaintiff  in  respect       [  *123  ] 
of  the  supplemental  relief  sought  by  the  now  stating  bill  as  to  the 
real  estate. 

The  bill  prayed  that  the  original  suit  might  be  revived ;  that  the 
suit  instituted  by  the  now  stating  bill,  might  be  deemed  to  be 
supplemental  to  the  original  suit ;  and  that  the  rights  and  interests 
of  the  plaintiff  and  all  other  parties  in  the  testator's  residuary  real 
and  personal  estate,  might  be  ascertained  and  declared ;  and  that 
proper    inquiries  might   be  directed  to   ascertain  the  testator's 

heir-at-law  and  next  of  kin. 

*  *  ♦  *  # 

On  the  8th  of  February,  1848,  an  order  was  made,  in  the  suit 
instituted  in  September,  1847,  by  which  the  Master  was  directed  to 
inquire  and  state  when  and  by  whom  and  under  what  circumstances 
the  erasures,  alterations  and  interlineations  appearing  upon  the 
*original  will,  were  made,  and  in  whose  handwriting  the  original  [  *124  ] 
will  and  the  memorandum  at  the  foot  of  it,  were ;  and  who  was  the 
heir-at-law  of  the  testator  at  his  death,  and  whether  such  heir  was 
living  or  dead,  and,  if  dead,  in  whom  the  estate  of  such  heir  in  the 
real  estate  of  which  the  testator  died  seised,  if  he  died  intestate, 
would  be  vested ;  and  who  were  the  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  and  whether  they  were  living  or 
dead,  and,  if  dead,  who  were  their  respective  legal  personal 
representatives. 

In  pursuance  of  that  order,  the  Master  made  a  separate  report, 
dated  the  6th  of  August,  1849,  finding  that  Anne  the  wife  of  John 
Williams,  was  the  heir-at-law  and  sole  next  of  kin  of  the  testator  at 
his  death ;  that  Thomas  Williams,  her  eldest  child,  was  baptized 
on  the  SOth  of  December,  1815 ;  that  Anne  Williams  died  on  the 
5th  of  March,  1828,  and  that  her  husband  died  on  the  2nd  of  October, 
1844;  and  that,  on  the  19th  of  April,  1849,  letters  of  administration 
to  both  of  them,  were  granted,  by  the  Prerogative  Court,  to  Thomas 
W^illiams :  and  that  the  estate  of  Anne  Williams,  as  such  heir-at-law 
of  the  testator,  in  the  real  estate  of  which  the  testator  died  seised, 
if  he  died  intestate,  was  vested  in  Thomas  Williams. 

On  the  18th  of  September,  1849,  John  Simmons  filed  a  bill, 
against  Thomas  Williams,  stating  the  bill,  decree,  reports  and 
orders  in  the  original  suit,  and  the  bill  filed  on  the  1st  of  September, 
1847,  (which  it  termed  a  bill  of  revivor  and  supplement,)  and  the 
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Simmons  order  of  the  Bth  of  February,  1848,  and  the  report  made  in 
RuDALL,  pursuance  of  it;  and  stating  also  that  Thomas  Williams  alleged 
that  the  testator  died  intestate  as  to  some  parts  of  his  real  and 
[  *125  ]  personal  estate,  and  claimed  to  be  entitled  ^thereto  ;  and  praying 
that  the  proceedings  in  the  said  suits  might  be  carried  on  and 
prosecuted,  and  that  the  plaintiff  might  have  the  same  relief, 
against  Williams,  as  if  he  had  been,  originally,  a  defendant  to  the 

said  original  bill  and  bill  of  revivor  and  supplement. 

«  *  «  «  « 

On  the  16th  of  January,  1850,  the  Master  made  his  general 
report  in  pursuance  of  the  order  of  February,  1848,  and  thereby 
found  that  the  testator  made  his  will,  as  it  appeared  to  have  .been 
written  on  the  twentieth  of  June,  1813,  in  manner  following,  &c.  &c. 
The  Master  then  set  forth  the  will,  without  any  of  the  erasures, 
alterations  or  interlineations  in  it.  He  next  found  that  Maria 
Gutting  was  baptized  on  the  24th  of  March,  1811,  and  that  Rose 
Bradley  was  buried  on  the  7th  of  June,  one  thousand  eight  hundred 
and  sixteen :  that  the  testator  altered  his  will  by  interlining  the 
words,  "  and  Maria  '*  adding  the  letter  s  to  make  the  next  word, 
"  daughters,"  erasing  the  name,  "  Rose,"  and  interlining  the  names, 
**  Mary; Anne,"  and  again  erasing  the  name,  "  Rose,"  and  interlining 
the  words,  **  Maria  Cutting,  Mary  Anne,"  as  appeared  on  the  original 
will :  and  that  the  testator,  at  the  same  time,  made  the  following 
alterations,  as  respected  the  plaintiff,  in  the  first  page  of  his  will, 
by  striking  out  the  words, "  her  son,"  and  interlining  the  words, "  of 
the  same  place  "  ;  and  that  the  testator  also  altered  the  date  of  his 
will,  at  the  bottom  of  it,  from  the  20th  to  the  24th  of  June,  1813, 
[♦126  ]  and  added,  at  the  top,  **' London,  24th  June,  1813  "  ;  and  that  he 
wrote  the  memorandum  at  the  foot  of  his  will :  "  N.B. — The  above 
alterations  respecting  Maria  Cutting  and  Mary  Anne  Bradley  were 
made  by  me,  B.  Thomas  " ;  and  that  such  erasures,  alterations  and 
interlineations  were  made,  by  the  testator,  between  the  twentieth 
day  of  June  one  thousand  eight  hundred  and  thirteen,  the  original 
date  of  his  will,  and  the  fifteenth  day  of  November  one  thousand 
eight  hundred  and  nineteen,  the  day  of  the  date  of  the  codicil 
thereto ;  and  that  the  original  will  and  the  memorandum  at  the 
foot  of  it,  were  in  the  testator's  handwriting. 

On  the  8rd  of  June,  1850,  the  usual  decree  in  a  supplemental 
suit,  was  made  in  Simmons  v.  Williams. 

The  suit  of  Simmons  v.  RudaU  now  came  on  to  be  heard. 

All  the  testator's  property  had    been    distributed,  except    his 
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residuary  real  estate,  and  the  one-fourth  of  his  residuary  personal  Simmoms 
estate  over  which  the  late  Isabella  Cutting  had  a  testamentary  rudall. 
power  of  appointment. 

Mr.  Betheli  and  Mr.  W.  T.  S.  Daniely  for  the  plaintiff : 

The  first  question,  is  whether  the  testator  has  died  intestate  as 
to  part  of  his  property,  in  consequence  of  Jno.  Simmons  not  having 
died  under  twenty-one  before  his  mother.  *  *  We  contend  that  [  127  ] 
the  words :  "  provided  always,  &c."  are  to  be  construed  distribu- 
tively,  as  the  context  requires  they  should  be,  and  that  they  apply 
to  the  Thames  Ditton  estate,  but  not  to  the  residuary  real  estate  ; 
and  that  the  latter  is  devised,  immediately,  to  the  trustees.  [On 
this  point  they  cited  Sympsonv.  Homsby  {])  ;  Doe  v.  Brazier  {2); 
Rex  V.  The  Inhabitants  of  Ringstead  (3),  and  other  cases.] 

Next,  we  contend  that  the  plaintiff  and  Mrs.  Budall  are  entitled, 
beneficially,  to  the  whole  of  the  residuary  estate.  By  the  will,  as 
it  originally  stood,  the  residuary  real  and  personal  estate  was  given 
to  trustees  in  trust  for  Catherine  Cutting,  now  Mrs.  Budall,  Bose 
Bradley,  and  the  plaintiff,  as  tenants  in  common.  The  testator, 
afterwards,  struck  out  the  name  of  Bose  Bradley,  and  interlined 
the  names  of  Maria  Gutting,  now  Mrs.  Meadows,  and  Mary  Anne 
Bradley,  now  Mrs.  Anford.  But  ♦those  interlineations  are  neither  [  Tis  ] 
noticed  in  the  attestation-clause,  nor  proved,  by  the  attesting 
witnesses,  to  have  existed  when  the  will  was  executed  ;  and  there- 
fore, they  do  not  affect  it.  The  obliteration  of  Bose  Bradley's 
name,  was  made  on  account  of  her  death  and  not  animo  revocandi ; 
and,  therefore,  it  makes  the  will  speak  and  take  effect  as  if  her 
name  had  never  been  inserted :  and  the  trust  to  divide,  convey, 
assign  and  transfer  all  the  rest,  residue  and  remainder  of  the  trust 
monies  and  real  estate,  comprises  not  only  the  three-fourths  of  the 
testator's  property  which  he  had  not  before  disposed  of,  but  also 
the  one-fourth,  which  became  undisposed  of  in  consequence  of 
Isabella  Cutting  not  having  made  any  appointment  of  it. 

Lastly,  we  contend  that,  if  the  testator's  heir  ever  had  a  claim  to 
any  part  of  the  real  estate,  it  is  barred  by  the  Statute  of  Limita- 
tions ;  for  the  real  estate  has  been  adversely  enjoyed  ever  since  the 
testator's  death.  Mrs.  Williams  was  the  heir  of  the  testator  at  his 
death.  She,  it  is  true,  was  then  under  coverture,  and  continued 
80  until  1823,  when  she  died.     Thomas  Williams,  her  eldest  child, 

(1)  Prec.  in  Ch.  439.  (3)  32  R.  B.  64S  (9  B.  &  0.  218). 

(2)  24  B.  E.  284  (5  B.  A  Aid.  64). 
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Simmons      was  then  under  age,  but  he  came  of  age  in  1886 :  and,  as  the  statute 
KuDALL.      allows  only  ten  years  in  such  a  case,  he  was  barred  in  1846. 

Mr.  Sttuirt  and  Mr.  Willcock  for  Mr.  and  Mrs.  Budall,  whose 
interest  was  the  same  as  the  plaintiff's,  referred  [also  to  Langston 
V.  Langston  (l)]. 

Mr.  Malins  and  Mr.  R.  W.  Moore,  for  Mr.  and  Mrs.  Anford 
and  the  trustees  of  their  marriage  settlement,  [cited  Clayton  v.  Lard 
Nugent  (2)]. 

[  i2y  ]  Mr.   Tortiano   appeared   for   Benjamin  Bradley,  the  heir  of 

Thomas  Bradley. 

[  180  ]  Mr.  TweUs  for  Mrs.  Bradley,  and 

Mr.  Terrell  for  other  parties, 

Mr.  Holt  and  Mr.  Freeling  for  Thomas  Williams,  [distinguished 
the  cases  cited  for  the  plaintiff  and  cited  Shouldham  v.  Smith  (3) ; 
Asphwll  V.  Petvin  (4) ;  Davenport  v.  Coltman  (5) ;  and  with  respect 
to  the  claim  of  the  heir  being  barred  by  the  Statute  of  Limitations, 
they  cited  Lancaster  v.  Evors  (6)]. 

[  133  ]  Mr.  Daniel,  in  reply.     *     *     * 

The  Vicb-Ghangellob,  in  the  course  of  the  argument,  said  that, 
by  the  words,  ''together  with,"  the  testator  meant  that,  in  case 
John  Simmons  should  die  intestate  or  under  twenty-one  in  the 
lifetime  of  his  mother,  the  Thames  Dittou  estate  should  go  in  the 
same  way  as  his   residuary  real  estate. 

At  the  conclusion  of  the  argument,  his  Lordship,  [after  observing 
that  the  institution  of  a  suit  to  carry  out  the  trusts  of  a  will  could 
[  134  ]  not  preserve  rights  claimed  adversely  to  the  will,  said]  that  the 
questions  which  he  must  take  time  to  consider,  were :  what  was  the 
effect  of  striking  Bose  Bradley's  name  out  of  the  will :  what  was  the 
effect  of  inserting  in  it  the  names  of  Maria  Gutting  and  Mary  Ann 
Bradley  ;  and  whether  the  last  trust  in  the  will  included  the  entirety 
of  the    testator's  residuary  property,   or,  as  the  counsel  for  the 

(1)  37  E.  B.  67  (2  CI.  &  Fin.  194).  (5)  60  R.  R.  794  (9  M.  &  W.  481 ;  1 2 

(2)  67  R.  R.  560  (13  M.  &  W.  200).  Sim.  688). 

(3)  19  R.  R.  9  (6  Dow,  22).  (6)  76  R.  R.  99  (10  Beav.  154, 

(4)  24  R.  R.  222  (1  Sim.  &  St.  514). 
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representative  of  the  heir  and  next  of  kin  had  contended,    only      Simmons 
three-fourths  of  it ;  in  which  case  one-fourth  would  be  undisposed      rudall. 
of,  and  Williams,  as  representing  the  heir  and  next  of  kin,  would 
be  entitled  to  it. 

Thb  Vicb-Chancbllor  :  i^^i. 

Feb,  8. 

This    case  was    heard  before    me  at  the    sittings    after    last         — 
Michaelmas  Term.    The  question  argued  was  as  to  the  construction 
of  the  will  of  Benjamin  Thomas,  dated  on  the  20th  or  24th  of  June, 
1818. 

The  will,  as  far  as  it  need  be  stated,  is  as  follows.  In  the  first 
place,  the  testator,  after  giving,  to  Eatherine  Simmons,  a  freehold 
hoase  at  Weston  Green,  for  her  life,  and,  after  her  decease,  to  John 
Simmons  and  his  heirs,  proceeds  thus  :  **  Provided,  always,  and  my 
will  and  meaning  is  that,  in  case  the  said  John  Simmons  shall 
happen  to  depart  this  life  intestate  or  under  the  age  of  *twenty-one  [  '185  ] 
years,  without  leaving  any  issue  of  his  body  lawfully  begotten,  before 
the  demise  of  his  said  mother,  then  and  in  such  case  I  give  and 
devise  the  said  freehold  estate,  premises  and  land,  together  with  all 
the  rest,  residue  and  remainder  of  my  real  and  personal  estate  and 
effects  of  what  nature  or  kind  soever,  unto  John  Go  well,  of  Water 
Lane,  and  Thomas  Bradley,  of  Mark  Lane,  both  in  the  city  of 
London,  merchants,  and  the  survivors  of  them,  and  the  heirs, 
executors  and  administrators  of  such  survivor.*' 

Three  points  were  made.  In  the  first  place,  the  heir-at-law 
contended  that  there  was  no  devise  at  all,  of  the  real  estates,  to 
the  trustees;  for  that  the  devise  to  them  was  not  to  take  effect 
except  on  the  event,  which  did  not  occur,  of  John  Simmons  dying 
without  issue,  intestate,  in  the  lifetime  of  his  mother.  I  decided, 
however,  against  the  heir-at-law  on  this  point.  The  contingency,  as 
to  the  death  of  John  Simmons,  was  clearly  meant  to  apply  only  to 
the  devise  of  the  house  at  Weston  Green,  and  not  to  the  other  real 
estates.  Besides,  as  I  intimated  at  the  time  of  the  argument,  the 
title  of  the  devisees  as  between  them  and  the  heir,  is  not  in  question 
in  this  cause.  If  they  have  not  a  good  title  against  the  heir,  then  he 
has  an  adverse  legal  title,  which  he  may  assert  by  ejectment.  On 
this  point  I  entertained  no  doubt. 

There  were,  however,  two  other  points ;  (that  is  to  say)  first,  what 
was  the  effect  of  the  erasures,  alterations  and  interlineations  upon 
the  devise  of  the  realty.  And,  secondly,  Sarah  Armstrong  and 
Isabella  her  daughter  having  died  without  exercising  the  power  of 
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SiHMONB      appointment  given,  to  the  survivor,  over  one-fourth  of  the  trust 

r.  . 

BuDALL.      property,  did  that  fourth  become  part  of  the  residue  given  to  the 
other  residuary  legatees  ? 
[  136  ]  With  respect  to  the  first  of  these  points,  the  first  matter  to  be 

considered  is  as  to  the  interlineations;  when  were  they  made?  If 
made  before  the  execution  of  the  will,  the  substituted  parties  would 
take  :  if  made  afterwards,  there  would  be  no  devise  to  them  valid 
according  to  the  Statute  of  Frauds.  With  a  view  to  the  determina- 
tion of  this  point,  I  requested  to  be  informed  when  Mary  Anne 
Bradley,  whose  name  is  substituted  for  that  of  Rose,  was  born ;  for, 
if  her  birth  had  been  subsequent  to  the  execution  of  the  will,  it 
would,  of  course,  have  followed,  as  a  necessary  consequence,  that  the 
substitution  of  her  name  must  have  been  subsequent  to  that 
execution.  It  turns  out,  however,  according  to  the  information 
furnished  to  me,  a  few  days  before  the  end  of  last  Term,  that  Mary 
Anne  Bradlej'  was  born  in  or  before  the  year  1805 ;  so  that  the 
date  of  her  birth  does  not  necessarily  prove  when  the  alteration  was 
made :  I  am,  therefore,  obliged  to  recur  to  general  principles,  and 
to  decide  what  is  the  legal  presumption  as  to  an  interlineation, 
when  there  is  no  evidence,  internal  or  external,  to  show  whether  it 
was  made  before  or  after  the  execution  of  the  will. 

In  the  case  of  deeds,  the  authorities  seem  to  show  that,  when 
there  are  interlineations,  the  presumption  is  that  they  were  made 
before  execution.  See  Mr.  Butler's  note  186,  to  Co.  Litt.  225  b ;  also 
Vin.  Abr.  Faits,  U.  10,  and  some  cases  referred  to,  in  Phillipps  on 
Evidence,  note  3,  p.  470,  8th  edit.  And  this  is  consistent  with  good 
sense :  for  every  deed  expresses  the  mind  of  the  parties  at  the  time 
of  its  execution  ;  and  so,  to  alter  it  afterwards,  would  be  fraudulent, 
and,  in  many  cases,  highly  criminal.  The  presumption,  therefore, 
is  that  no  alteration  has  been  made.  But,  in  the  case  of  wills,  this 
reasoning  does  not  apply.     A  will  is  intended  to  indicate  the  mind 

[  *i.S7  ]  of  the  testator  at  the  moment  of  his  *death  ;  and  so  it  is,  in  the 
language  of  the  law,  ambulatory,  and  may  well,  consistently  with 
its  object,  be  altered  from  time  to  time  as  often  as  the  mind  or 
wishes  of  the  testator  are  changed.  It  is,  therefore,  plain  that,  in 
the  case  of  a  will,  the  reasons  for  presuming  every  interlineation  to 
have  preceded  the  execution,  which  prevail  in  the  case  of  deeds,  do 
not  exist.  In  a  recent  case  before  the  Privy  Council,  Cooper  v. 
Brochett  (1),  the  Judicial  Committee  decided,  in  a  case  where  there 
were  interlineations  but  no  proof  as  to  wlien  they  were  made,  that 
(1)  59  R.  K.  371  (4  Moo.  P.  C.  449). 
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l)robate  muBt  be  granted  of  the  will  as  it  stood  before  tlie  making  of  Simmons 
the  interlineations.  Their  Lordships  held  that  they  could  not  rudall. 
presume  them  to  have  been  made  before  the  will  was  executed. 
This  decision  proceeded  on  the  21st  clause  in  the  last  Will  Act, 
1  Vict.  c.  26,  which  enacts  (inter  alia)  that  no  interlineation  made  in 
any  will  after  the  execution  thereof,  shall  have  any  effect,  unless  the 
alteration  shall  be  executed  in  the  manner  required  for  the  execution 
of  the  will.  The  effect  of  this  clause,  is  to  put  an  interlineation,  as 
to  a  bequest  of  personalty,  on  the  same  footing  on  which  an  inter- 
lineation as  to  realty  stood  before  the  statute ;  and  the  decision, 
therefore,  of  the  Judicial  Committee,  though  relating,  of  course,  to 
personal  estate  only,  furnishes  an  authority  the  principle  of  which 
is  applicable  to  every  will  whether  of  real  or  personal  estate.  By 
that  authority,  I  should  have  felt  bound,  even  if  I  had  not  agreed 
with  the  reasoning  on  which  it  proceeded.  But  it  seems  to  me 
to  be  founded  on  the  strictest  principles  of  law  and  good  sense : 
and,  acting  on  it,  I  must  consider  the  insertion  of  the  names 
of  Mary  Anne  Bradley  and  Maria  Gutting  to  have  been  made 
after  the  date  of  the  will,  and  so  to  be  inoperative  as  to  the  real 
estate. 

It  remains  to  consider  what  is  the  effect  of  the  erasure  of  the  name        L 138  ] 
of  Rose  Bradley.     I  think  it  had  no  effect  at  all.   In  the  first  place, 
I  have  no  difficulty  in  coming  to  the  conclusion,  as  matter  of  fact, 
that  the  erasure  of  the  name  of  Bose,  and  the  interlineation  of  that 
of  Mary  Anne,  were  contemporaneous  acts.    If  the  erasure  of  Bose*s 
name  was  made,  as  possibly  it  might  have  been  made,  in  her  life- 
time, it  was  clearly  made  only  for  the  purpose  of  substituting  the 
name  of  Mary  Anne ;  and,  as  that  object  could  not  be  carried  into 
effect,  the  original  intention  in  favour  of  Bose,  must  be  deemed  to 
continue  unchanged.    On  the  other  hand,  if  (as  was  possibly  the 
case)  the  name  was  erased  after  her  death  and  because  she  had 
died,  then  I  think  the  mere  erasure  of  her  name  would  show  no 
more  than  that  the  testator  was  aware  of  her  death,  and  «q  that  the 
provision  he  had  made  to  take  effect  on  that  event,  namely,  the  gift 
over  of  her  share  to  John  Simmons  and  Katherine  Cutting,  would 
come  in  operation ;  and,  at  all  events,  no  effect  was  meant  to  be 
given  to  the  act  of  erasiu'e,  unless,  at  the  same  time,  effect  could  be 
given   to  the  insertion  of  the  name  of  Mary  Anne.     For  these 
reasons  I  think  that,  in  the  events  which  happened,  John  Simmons 
and  the  defendant  Katherine  Cutting,  became  entitled,  on  the  death 
of  Isabella  Cutting,  in  the  will  called  Isabella    the  daughter  of 
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r. 

RUDALL. 


[  *139  ] 


Sarah  Armstrong,  in  equal  moieties,  to  three-fourths  of  the  real 
estate  devised  to  the  trustees. 

A  doubt  occurred  to  me,  on  looking  at  the  will,  whether  John 
Simmons  and  Mrs.  Budall  took  more  than  life  interests  in  Bose's 
third,  for  the  want  of  words  of  inheritance  in  the  gift  over ;  but 
I  think  that  that  doubt  is  unfounded.  The  language  of  the  gift 
over,  so  far  as  relates  to  the  realty,  is,  upon  trust  to  convey  the 
share  *of  her  so  dying  (that  is  to  say  of  Rose)  equally  among 
the  survivors,  share  and  share  alike,  together  with  their  original 
shares  of  the  real  estate.  What  the  trustees  are  to  convey,  is  the 
share  of  Bose :  share  in  what  ?  I  think,  clearly,  by  the  context, 
her  share  of  the  real  estate ;  and  these  words  are  sufficient  to 
carry  the  fee  simple. 

The  only  remaining  question  is  as  to  the  one-fourth  of  the  real 
and  personal  estate  over  which  Isabella  Cutting  had  a  power  of 
appointment  which  she  did  not  exercise.  On  behalf  of  the  devisees 
of  the  other  three-fourths,  it  was  argued  that  it  passed  to  them 
under  the  words,  **  all  the  rest,  residue,'*  &c.  But  I  think  this 
is  not  a  legitimate  construction  of  the  language  used.  -  The  testator 
subjects  one-fourth  of  his  estate,  real  and  personal,  to  the  appoint- 
ment of  the  survivor  of  the  tenants  for  life ;  and  then  gives  the 
rest  and  residue,  after  their  deaths,  to  others.  The  words  are  as 
follows :  '*  And  upon  further  trust  to  divide,  convey,  assign  and 
transfer  all  the  rest,  residue  and  remainder  of  the  said  trust- 
monies  and  real  estate."  I  think  this  passage  must  be  read  as  if 
the  words  had  been  all  the  real  and  personal  estate  except  the  one- 
fourth  subjected  to  the  appointment  of  Sarah  Armstrong  and  her 
daughter.  The  consequence  is  that,  as  to  one-fourth,  there  is  an 
intestacy,  and  Thomas  Williams,  who  the  Master  has  found  to  be 
now  the  heir-at-law  and  the  personal  representative  of  the  sole 
next  of  kin,  of  the  testator,  will  be  entitled  to  that  fourth. 


1850. 
Bee,  7. 

1861. 
Jan,  11. 

Lord  Cran- 
WOETH,  V.-C. 

[165] 


GOOD  ALL  V.  LITTLE  (1), 

(1  Simons  (N,  S.)  155—164 ;  S.  0.  20  L,  J,  Ch.  132 ;  15  Jur.  309.) 

Defendants'  answer,  after  denying  the  title  of  the  plaintiffs,  set  forth  a 
schedule  of  documents  in  the  possession  of  the  defendants,  which  it  admitted 
related  to  the  matters  mentioned  in  the  bill ;  but  it  denied  that,  by  those  docu- 
ments, the  truth  of  such  matters  would  appear  to  be  otherwise  than  as 

(1)  Hamilton  v.  Nott  (1873)  L.  E.  16      L.  J.  0.  P.  329,  35  L.  T.  261,  24  W.  B. 
Eq.  112,  42  L,  J.  Oh.  612;  M'Corquo-      399, 
dale  y.  Bell  (1876)  1  C.  P.  D.  471,  45 
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stated  in  the  answer ;  and  it  submitted  that  the  defendants  ought  not  to  bo       Goodall 
ordered  to  produce  the  documents,  and,  in  addition,  that  certain  oi  tho  «• 

letters  mentioned  in  the  schedule,  ought  not  to  be  produced  in  this  or  any  ^  * 

other  suit,  inasmuch  as  they  were  written  eitlier  pending  or  in  contem- 
plation of  the  litigation  in  this  suit,  and  with  reference  to  the  matters  in 
this  suit  brought  into  controversy,  and  were  written  to  one  of  the  defen- 
dants from  his  solicitor,  or  from  an  attorney  who  had  been  employed  by 
him  in  a  suit  instituted  by  him  in  the  Lord  Mayor's  Court,  to  which  the 
bill  related,  to  the  solicitors  of  that  defendant,  or  from  one  of  the  defen- 
dants to  another  of  them,  for  the  purpose  of  being  communicated  to  the 
solicitor  of  the  latter,  with  a  view  to  his  defence  in  this  litigation  : 

Held  that  such  of  the  first  class  of  letters  as  were  wi'itten  to  the 
defendants  by  their  solicitors,  in  that  character  merely,  were  privileged, 
but  that  all  the  other  documents  and  letters  ought  to  be  produced. 

The  bill  was  filed  by  two  persons  residing  in  the  island  of 
Tenerifife,  who  sued  as  the  syndics  or  assignees  of  Pasley,  Little  & 
Co.»  a  firm  in  that  island,  for  an  account  of  consignments  and 
remittances  made,  by  the  firm,  to  William  Little,  one  of  the 
members  of  it  who  resided  in  London.  The  bill  alleged,  amongst 
other  things,  that,  in  1848,  the  firm  was  duly  declared  bankrupt 
according  to  the  law  of  Teneriffe,  and  the  plaintiffs  were  duly 
appointed  syndics  or  assignees  of  the  estate  and  effects  of  the  firm ; 
and  that,  by  virtue  of  such  appointment,  all  the  estate  and  effects  of 
the  firm  were  vested  in  the  plaintiffs,  for  the  benefit  of  the  creditors 
of  the  firm  :  that  William  Little  had  received  4,5662.  on  account  of 
the  firm,  by  means  of  the  consignments  and  remittances ;  and  that 
he  pretended  that  4,500/.,  part  of  that  sum,  had  been  attached, 
in  a  suit  instituted  in  the  Court  of  the  Lord  Mayor  of  London 
by  Archibald  *Little,  the  executor  of  Archibald  Little  deceased,  •[  *^^^  ] 
for  a  debt  due,  from  Pasley,  Little  &  Co.,  to  the  deceased's  estate. 

The  bill  charged  that  the  suit  in  the  Lord  Mayor's  Court  was 
instituted,  not  bondjide,  but  in  collusion  with  William  Little,  and 
to  enable  him  to  retain,  in  his  hands,  the  balance  due,  from  him  to 
the  bankrupt  firm ;  and  that  no  debt  was  due,  from  that  firm, 
to  the  estate  of  Archibald  Little,  deceased,  but,  on  the  contrary, 
the  estate  of  Archibald  Little,  deceased,  was  indebted,  to  the  firm, 
to  a  considerable  amount  in  respect  of  dealings  and  transactions 
between  him  and  the  firm  in  his  lifetime.  The  bill  further  charged 
that  divers  letters  had  been  written,  by  or  on  the  part  of  Pasley  & 
Co.  to  William  Little,  and  by  him  to  the  firm,  and  that  he  and  his 
co*defendant  Archibald  Little,  had,  in  their  custody  or  power,  divers 
books  of  account,  letters  and  other  documents  and  writings,  relating 
to  the  matters  aforesaid  or  some  of  them,  or  by  which,  if  produced, 
the  truth  thereof  would  appear. 
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GooDALL         The  answer  stated  that,  according  to  the  law  of  Tenerifife,  no  finn 
Little.      of  merchants  were  to  be  considered  as  entitled  to  the  privileges  of 
merchants,  unless  they  had  registered  the  partnership- deed  of  their 
firm,  showing  the  names  of  the  partners,  the  term  of  the  partner- 
ship and  the  capital  of  the  firm;    that,   according   to   that  law, 
no  person  who  was  not  entitled  to  the  privilege  and  quality  of  a 
merchant,  could  make  himself  or  be  declared  a  bankrupt ;  that  no 
deed  of  partnership  was  ever  registered  by  Pasley  &  Co. ;  that  that 
firm  was  not,  at  the  time  mentioned  in  the  bill  or  at  any  other 
time,  duly  declared  bankrupt ;  that,  by  the  same  law,  no  person 
[•157]       *could  be  or  be  appointed  a  syndic  or  assignee  of  the  estate  of  a 
bankrupt,  unless  such  person  was,  himself,  both  a  merchant  duly 
registered  and  also  a  creditor  of  the  bankrupt ;  that  the  plaintiffs 
were  not  registered  merchants  according  to  the  law  of  Teneriffe, 
and  they  had  not  been  nor  could  they  be  duly  appointed  syndics  or 
assignees  of  the  estate  and  effects  of  Pasley  &  Co.,  or  of  any  bank- 
rupt merchant  or  firm,  nor  were  the  estate  and  effects,  rights  and 
credits  of  Pasley  &  Co.  vested  in  them,  in  any  manner ;  nor  was  the 
4,566Z.,  or  any  other  sum,  due  to  them  from  William  Little.     The 
answer  then  gave  a  detailed  account  of  the  proceedings  in  the  Lord 
Mayor's  Court,  and  averred  that  those  proceedings  were  instituted, 
bond  fide  and  not  in  collusion  with  William  Little  or  to  enable  him 
to  retain,  in  his  hands,  the  balance  due,  from  him,  to  Pasley  &  Co. 
It  admitted  that  the  defendants  had,  in  their  possession,  the  par- 
ticulars mentioned  in  the  second  schedule,  and  that  such  particulars 
related  to  the  matters  mentioned  in  the  bill ;  but  it  denied  that,  by 
those  particulars  or  any  of  them,  the  truth  of  the  matters  stated 
and  charged  in  the  bill,  or  any  of  them,  would  appear  to  be  other- 
wise than  as  the  defendants  had  stated  in  their  answer.     It  denied, 
also,  the  title  of  the  plaintiffs  to  institute  this  suit ;  and  submitted 
that  the  defendants  ought  not  to  be  ordered  to  produce  the  said 
particulars  or  any  of  them;   and,   in   addition,  that  the  letters 
mentioned  in  the  second  part  of  the  second  schedule,  ought  not  to 
be  produced  in  this  or  any  other  suit,  inasmuch  as  they  were  all 
letters  written  either  pending  or  in  contemplation  of  the  litigation  in 
this  suit,  and  with  reference  to  the  matters  in  this  suit  brought  into 
controversy ;  and  were  all  letters  written  either  to  the  defendant 
William  Little  from  his  solicitors,  or  from  Mr.  Ashley,  as  the 
[  •IBS  ]       attorney  of  the  defendant  Archibald  Little  in  the  suit  in  ♦the  Lord 
Mayor's  Court,  to  Messrs.   Oliverson  &  Co.,  as  the  solicitors  of 
Archibald  Little,  or  from  the  defendant  James  Little,  (who  was 
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another  member  of  the  firm  of  Pasley  &  Co.|  and  carried  on  the      Goodall 
basiness  of  the  firm  in  Teneriflfe)  to  the  defendant  WiUiam  Little,       littlk. 
for  the  purpose  of  being  commonicated  to  tbe  solicitors  of  William 
Little,  with  a  view  to  William  Little's  defence  in  this  litigation. 

A  motion  was  now  made,  on  behalf  of  the  plaintijQTs,  for  the 
prodaction  of  all  the  documents  mentioned  in  the  schedule,  except 
the  letters  dated  and  written  after  the  filing  of  the  bill. 

Mr.  Bethell  and  Mr.  DickinBon^  in  support  of  the  motion,  said 
that  *  *"  a  plaintiff  was  entitled  to  see  all  the  documents  in  the 
possession  of  a  defendant,  which  might  tend  to  make  out  his  title, 
and  the  Court,  and  not  the  defendants,  was  to  determine  as  to  the 
effect  of  them.  With  respect  to  the  letters  mentioned  in  the  second 
part  of  the  schedule,  they  observed  that  letters  passing  between  a 
party  and  his  attorney  or  solicitor,  were  not  privileged,  unless  they 
were  written  for  the  purpose  of  obtaining  professional  advice  and 
assistance;  but  none  of  the  ^letters  in  question,  were  alleged  to  [  *159  ] 
have  been  written  for  that  purpose ;  and  that  letters  written  by  one 
defendant  to  another,  were  not  privileged,  although  tliey  might  have 
been  written  for  the  purpose  of  being  communicated  to  the  solicitor 
of  tbe  other,  and  with  a  view  to  his  defence  in  the  suit. 

[They  cited  The  Marquis  of  Bute  v.  The  Glamorganshire  Canal 
Company  (i),  Herring  v.  Clobei^y  (2).] 

Mr.  Holt  and  Mr.  Cairns,  for  the  defendants,  [cited  Adams  v. 
Fisher  (.3)]. 

Mr.  Bethell  replied.  [  ifio  J 

The  Vicb-Chancbllor  :  isoi. 

The  plaintiffs  filed  this  bill  as  assignees-,  in  Teneriffe,  of  James  J__  ' 
and  William  Little,  who  traded  there,  under  the  firm  of  Pasley, 
Little  &  Co.,  and  who  had,  as  the  plaintiffs  allege,  become  bankrupt 
according  to  the  laws  there  in  force.  The  defendants  are  James 
and  William  Little,  and  also  Archibald  Little.  The  bill  states  that 
the  firm  in  Teneriffe  was  managed  there  by  James  Little ;  and  that 
he  consigned  goods  and  remitted  bills  of  exchange  to  William  Little 
in  London,  to  be  realised  on  account  of  the  Teneriffe  firm:  and 
that  William,  accordingly,  did  realize  money,  from  such  goods  and 

fl)  65  B.  B.  475  (1  Ph.  681).  (3)  45  B.  B.  328  (3  My.  &  Cr.  5:>6), 

(2)  65  B.  B.  344  (1  Ph,  91), 
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GooDALL  bills,  to  the  amoimt  of  4,500Z.  and  upwards :  but  that,  in  order  to 
I.ITTLB.  prevent  the  Teneriffe  firm,  or  the  plaintiffs  as  their  assignees,  from 
obtaining  that  money,  the  defendant,  Archibald  Little,  in  collusion 
with  his  brother,  William  Little,  instituted  a  fraudulent  suit,  in  the 
Court  of  the  Lord  Mayor  of  London,  in  which  he  caused  the  money 
in  the  hands  of  William,  due  to  the  Teneriffe  firm,  to  be  attached 
for  a  large  debt  alleged  to  be  due,  to  the  estate  of  his  late  father, 
from  that  firm :  and  the  object  of  the  present  suit  is  to  obtain  pay- 
ment of  the  money  realized  by  William  Little,  notwithstanding  the 
proceedings  in  the  Lord  Mayor's  Court.  The  defendants  William 
and  Archibald  Little  have  put  in  a  joint  answer,  in  which  they 
wholly  deny  the  plaintiffs*  title  as  assignees,  and  insist  on  the 
proceedings  in  the  Lord  Mayor's  Court,  as  good  and  valid  proceed- 
ings, instituted  and  carried  on  without  any  fraud  or  collusion 
whatever :  and,  in  answer  to  the  usual  interrogatory  as  to  their 
possession  of  papers  and  documents,  they  say  that  they  have,  in 
their  possession,  the  particulars  mentioned  in  the  second  schedule 
to  this  their  answer  annexed,  and  which  particulars  relate  to  the 
[•161]  matters  in  the  bill  mentioned,  *but  they  deny  that,  by  the  said 
particulars  or  any  of  them,  the  truth  of  the  matters  in  the  said  bill 
stated  and  charged,  or  any  of  them,  would  appear  to  be  otherwise 
than  as  herein  stated ;  and  they  submit  that  they  ought  not  to  be 
ordered  to  produce  the  said  particulars  or  any  of  them :  and  they 
submit,  in  addition,  that  the  letters  mentioned  in  the  second  part 
of  the  said  second  schedule,  ought  not  to  be  produced  in  this  or  any 
other  suit ;  inasmuch  as  they  are  all  letters  written  either  pending 
or  in  contemplation  of  the  litigation  in  this  suit,  with  reference  to 
the  matters  in  this  suit  brought  into  controversy,  and  are  all  letters 
written  either  to  this  defendant,  William  Little,  from  his  solicitors, 
or  from  the  said  Mr.  Ashley,  as  such  attorney  as  aforesaid,  to 
Messrs.  Oliverson  &  Co.  as  solicitors  of  this  other  defendant 
Archibald  Little,  or  from  the  said  James  Little  to  this  defendant 
William  Little,  for  the  purpose  of  being  communicated  to  the  said 
solicitors  of  this  defendant  William  Little,  with  a  view  to  the 
defence  of  this  defendant,  William  Little,  in  this  litigation. 

Mr.  Betliell  moved,  on  this  answer,  for  the  production  of  all  the 
letters  and  documents  mentioned  in  the  schedule.  The  motion 
was  resisted  on  two  grounds  :  First,  because  the  plaintiffs'  title  was 
denied;  and,  secondly,  because  the  documents  in  question  were 
within  the  ordinary  rule  of  privileged  communications. 

With  respect  to  the  first  objection,  I  am,  clearly,  of  opinion  it  is 
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entitled  to  no  weight.  The  plaintiffs  assert  a  title  which  the  Goodall 
defendants  deny*  The  defendants  admit  that  they  have,  in  their  littlib. 
possession,  documents  relating  to  the  matters  in  the  bill  mentioned^ 
Some  of  the  matters  in  the  bill  mentioned,  are  the  facts  from  which 
the  plaintiffs  show,  or  allege  they  show  a  title.  The  documents  *in  f  *162  j 
question  relate,  or,  for  anything  that  appears  in  the  answer,  may 
relate  to  those  very  facts.  The  defendants,  it  is  true,  say  that  the 
documents  would  not  show  the  facts  to  be  as  the  plaintiffs  allege  them 
to  he.  But  that  is  the  very  point  in  issue*  The  documents  relate 
to  the  point.  What  is  the  true  result  of  them,  is  the  matter  to  be 
decided.  It  may  be  true,  as  stated  by  the  answer,  that^  by  the  docu- 
ments, that  is,  by  them  alone,  the  truth  of  the  plaintiffs'  case  would 
not  appear.  But  they  may  form  material  links  in  the  chain  of  proof ; 
and,  at  all  events,  as  it  is  admitted  that  they  relate  do  the  matters 
in  dispute,  the  plaintiffs,  unless  there  be  some  other  objection,  are 
entitled  to  see  them  in  order  to  form  their  own  opinion  as  to 
whether  they  do  or  do  not  make  out,  or  help  to  make  out  their 
title. 

On  the  other  question,  that  is,  whether  the  defendants  are 
entitled  to  withhold  production  on  the  ground  of  the  documents 
being  privileged,  I  shall  act  on  the  doctrine  laid  down  by  Lord 
Ltndhubst  in  Hughes  v.  Biddulph{i).  There,  in  answer  to  a 
motion  for  production  of  documents,  an  afi&davit  was  made,  by  the 
defendant,  that  many  of  the  papers  and  letters  were  communica- 
tions which  had  passed  between  her  and  her  country  solicitor, 
Mr.  Douglas,  or  her  town  solicitor,  Mr.  Williams,  or  between 
Mr.  Douglas  and  Mr.  Williams.  Upon  a  motion  for  production. 
Lord  Lyndhurst  stated  his  opinion  to  be  that  confidential  com- 
munications between  the  defendant  and  her  solicitor  or  between 
the  country  solicitor  and  the  town  solicitor,  made,  in  their  relation 
of  client  and  solicitor,  either  during  the  cause  or  with  reference  to 
it  though  previous  to  its  commencement,  ought  to  be  protected : 
and,  accordingly,  he  made  *an  order  for  production  of  all,  except  [  M63  i 
such  as  the  defendant  should,  by  afSdavit,  bring  within  such 
exception.  Now,  in  order  to  apply  the  rule  so  laid  down  to  the 
present  case,  it  is  to  be  observed  that,  here,  the  letters  were  all 
written  either  pending  or  in  contemplation  of  the  litigation  in  this 
suit,  and  with  reference  to  the  matters  brought  into  controversy  in 
this  suit.  This,  clearly,  brings  them  within  the  rule  of  privilege! 
60  far  as  their  subject-matter  is  concerned:  and  then  the  only 
(1)  28  B.  B  46  (4  Buss.  lOU). 
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aooDALL  question  is  whether  they  passed  between  parties  and  under 
Little.  circumstances  to  which  the  privilege  is  applicable.  And,  in  ordeV  to 
decide  this,  it  is  necessary  to  class  them.  First,  there  are  letters 
to  the  defendant,  William,  from  his  solicitor:  secondly,  letters 
from  Ashley,  the  attorney  in  the  Lord  Mayor's  Court,  to  Oliverson 
&  Co.,  the  solicitors  of  Archibald :  and,  thirdly,  there  are  letters 
from  James,  who  was  in  the  island  of  Teneriflfe,  to  William,  written 
for  the  purpose  of  their  being  communicated  to  the  solicitor  of  the 
defendant  William,  with  a  view  to  his  defence.  With  respect  to 
the  two  last  classes,  there  is  no  difficulty.  The  second  class  is, 
certainly,  protected.  If  letters  between  the  town  and  country 
solicitors  are  protected,  so  also  must  letters  passing  between  the 
solicitor  and  an  attorney  acting  within  a  local  jurisdiction,  such  as 
is  the  Lord  Mayor's  Court,  and  employed,  for  that  purpose,  by  the 
solicitor :  there  is  no  distinction,  in  principle,  between  the  two 
cases.  It.  is  equally  clear  that  the  third  class  is  not  protected. 
The  letters  in  that  class  are  letters  from  one  co-defendant  to 
another ;  and  it  is  quite  unimportant  that  they  were  written  with  a 
view  to  enable  the  party  to  whom  they  were  addressed,  to  consult 
his  solicitor  upon  them.  That  which  might  pass,  between  William 
and  his  solicitor,  on  the  subject  of  those  letters,  would  be  protected. 
[  *164  ]  But  there  is  no  protection  as  to  letters  passing  ^between  parties 
themselves,  or  from  a  stranger  to  a  party,  merely  because  such 
letters  may  have  been  written  in  order  to  enable  the  person  to 
whom  they  are  sent,  to  communicate  them,  in  professional 
confidence,  to  his  solicitor. 

This  case  is  clearly  distinguishable  from  Steele  v.  Stewart  (0 ; 
where  Lord  Lyndhurst  held  that  letters  sent,  from  India  to  the 
defendant,  in  order  to  be  laid  before  his  solicitors,  were  protected. 
That  decision  proceeded  on  the  ground  that  the  person  who  wrote 
the  letters,  was  an  agent  of  the  solicitors,  sent  out  to  procure 
evidence ;  and  his  letters  were,  therefore,  in  the  same  position  as 
letters  from  the  solicitors  themselves  would  have  been  in. 

With  respect  to  the  letters  in  the  first  class,  that  is,  letters 
written  to  William  from  his  solicitors,  they  are  protected  if  written 
by  them  merely  in  their  character  of  solicitors.  The  answer  does 
not,  in  terms,  state  this  to  have  been  the  case ;  though  I  cannot  but 
suppose  that  that  is  what  was  intended  to  be  expressed:  and, 
therefore,  as  to  the  letters  to  William  from  his  solicitors,  I  shall 
follow  the  course  adopted,  by  Lord  Lyndhurst,  in  Hughes  v. 
(1)  65  B.  K.  423  (1  Ph.  471). 
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Biddalph ;  that  in,  I  shall  order  the  production  of  them  except  such  Goodall 

as  the  defendant  William  Little  shall  state,  on  his  oath,  to  have  been  little. 
written  to  him  by  his  solicitors  merely  as  his  solicitors. 


In  re  ROSS'S  TRUST  (1).  ,»m. 

Ex  PARTK  COLLINS.  ^px^' 

(1  Simons  (N.  S.)  196—200;  S.  C.  20  L.  J.  Uh.  293;  Id  Jur.  24l.)  

Lord  CrAn- 

A  testator,  after  having  bequeathed  a  sum  of  stock  iu  tinist  for  the    worih,  V.-C. 
separate  use  of  his  wife  for  her  life,  dii-ected  that  it  should  remain,  during         [  i^h  ] 
her  life,  and  be,  under  the  order  of  the  trustees,  made  a  duly  administered 
provision   for  her,  and  the  intei'est  of  it  given  to  her,  on  her  i)er8onal 
appearance  and  receipt,  by  any  banker  the  trustees  might  appoint:  Held, 
that  the  wife  was  not  prohibited  from  alienating  her  iuterez^t  in  the  stock. 

Costs  of  a  dispute  respecting  the  construction  of  a  specific  bequest  of 
stock  tranefeiTed  into  Court  ordei-ed  to  be  paid  out  of  the  fund  in  Court. 

James  Ross,  by  his  will  dated  the  4th  of  September,  1824, 
bequeathed  8,000/.  Consols  to  trustees,  in  trust  to  pay  and  apply 
the  annual  interest  (being  90/.)  unto  his  wife,  Ann  Ross,  (from 
whom  he  had  been  some  time  separated),  and  in  lieu  of  any  claim 
or  claims,  for  or  during  her  life,  for  her  sole  and  separate  use, 
independent  of  any  husband  she  might  thereafter  marry  and 
of  his  control,  debts  and  engagements;  and  her  receipt  and 
receipts,  notwithstanding  her  coverture,  should  be  a  sufficient 
discharge  or  discbarges,  to  the  said  trustees:  and  the  testator 
willed  and  directed  that  this  3,000/.  capital  8/.  per  cent.  Consols 
stock,  should  remain,  during  his  said  wife's  life,  and  be,  under 
the  orders  of  the  said  trustees,  made  a  duly  administered  provision 
for  her,  and  the  interest  of  it  given  to  her,  on  her  personal 
apiHjarance  and  receipt,  by  any  banker  or  bankers  the  said  trustees 
might  appoint  in  London  or  elsewhere,  as  might  suit  the  parties,  by 
half-yearly  instalments  of  45/.  sterling  each,  at  Midsummer  and 
Christmas,  and  to  commence  *on  the  next  half-yearly  day  after  his  [  ♦ly?  j 
decease,  but  to  cease  and  be  void  on  her  death,  together  with  the  trust ; 
and  the  capital  of  8,000/.  Consols  stock  to  be  rendered  back  to  his 
estate,  by  the  said  trustees,  their  executors,  administrators  and 
assigns,  and  to  become,  in  like  manner  as  his  other  personal  property, 
the  joint  and  separate  property  of  the  legitimate  children  of  his 
brother  Thomas  Ross,  their  heirs,  executors  and  administrators. 

The  testator  died  in  1881.     After  his  death,  his  widow  married 

(\)  Cited,  Uijvd  Jkirrt  v.  Ileriot  [1896]  A.  C.  174,  182,  66  L.  J.  Q.  B.  ;i52, 
U  K  T.  353 


64  1861.    CH.    1  SIMONS  (N.  S.)  197—199.  [k-h. 

In  re  Thomas  Weatherell.  In  February,  1849,  she  and  her  husband 
Trust.  (^^o  afterwards  died),  sold  and  appointed  and  assigned  her  life* 
interest  in  the  Consols,  to  the  petitioner :  after  which  the  trustees 
transferred  the  capital  into  Court,  under  the  Trustees  Belief  Act. 

The  petition  prayed  that  the  Accountant-General  might  be 
directed  to  pay,  to  the  petitioner,  the  dividends  to  accrue  due  on 
the  Consols,  during  the  remainder  of  Mrs.  Weatherell's  life. 

On  the  hearing  of  the  petition,  the  question  was,  whether  the 
trust  created  by  the  will  in  favour  of  Mrs.  Weatherell^  was,  simply, 
a  trust  for  her  separate  use,  or  a  trust  for  her  separate  use  with 
a  restraint  on  alienation. 

Mr.  Soutligatef  for  the  petitioner,  contended  that  the  trust 
was,  simply,  a  trust  for  the  separate  use  of  Mrs.  Weatherell.  [He 
cited  Parkes  v.  White  {i)^  Acton  v.  White  (2) ^  Scott  v.  Davis  (9) ^  and 
other  authorities.] 

[198]  Mr.  Bethell  and   Mr.   T.  S.   Clarke,  for    Mrs.   Weatherell, 

contended  that  the  trust  was  a  trust  for  her  separate  use  with 
a  restraint  on  alienation.  [They  cited  Broicn  v.  Bamford('i), 
Field  V.  Evans  (5),  TvUett  v.  Aimstrong  (a),  In  the  Matter  of  Qaffee's 
Trust  (7),  and  other  cases.] 

Mr.  Holt  appeared  for  the  trustees. 

[  199  ]  The  Yice-Chancellor  said  that  the  words  attributed  to  Lord 

CoTTBNHAM  in  the  report  of  Scott  v.  Davis  (8),  namely,  that  the 
decisions  seemed  to  require  that  the  intention  to  restrain  a  married 
woman  from  aliening  property  settled  to  her  separate  use,  should 
be  expressed  in  a  particular  form  of  words,  and  that  anticipation 
should  be,  in  terms,  prohibited,  could  not  have  fallen  from  his 
Lordship;  for  neither  the  words,  "  without  anticipation,"  nor  any 
other  particular  form  of  words,  were  necessary  for  that  purpose : 
that  the  question  in  this  case,  was  whether  the  direction  that  the 
capital  of  the  trust-fund  should  remain,  during  Mrs.  Weatherell's 
life,  and  be,  under  the  order  of  the  trustees,  made  a  duly 
administered  provision  for  her,  and  the  interest  of  it  given  to 
her,  on  her  personal  appearance  and  receipt,  was  a  direction  which 
necessarily  implied  that  she  should  not  alienate  the  dividends 

(1)  48  R.  E.  14  (11  Ves.  209.)  (4)  65  R.  R.  467  (1  Ph.  620). 

(2)  24  R.  R.  20a  (1  Sim.  &  St.  429).  (5)  74  R.  R.  100  (15  Sim.  376). 

(3)  48  R.  R.  11  (4  My.  &  Cr.  87 ;  (6)  49  R.  R.  280  (4  My»  &  Or.  390), 
see  89>.  (7)  84  R.  R.  162  (1  Mac.  &  G.  641). 
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of  the  fund :  that  the  words,  "  on  her  personal  appearance  and  in  re 
receipt,"  did,  at  first  sight,  appear  so  to  imply;  but  it  had  been  trust. 
decided,  repeatedly,  that  a  direction  for  payment  to  a  married 
woman  on  her  sole  receipt,  did  not  restrain  her  from  alienation ; 
and  the  case  referred  to  by  Sir  William  Grant,  M.  B.,  in  Wagstaff 
V.  Smith  {\),  decided,  in  effect,  that  a  direction  for  payment  to  her 
on  her  personal  appearance,  did  not  have  that  effect ;  for  that  case 
decided  that  a  direction  to  pay  into  her  proper  hands  did  not 
deprive  her  of  the  power  of  disposition;  and  no  payment  could 
be  made  into  her  proper  hands,  without  her  personal  appearance  : 
and,  therefore,  the  petitioner  was  entitled  to  the  order  which 
he  asked. 

On  this  day  the  petition  was  placed  in  the  paper,  to  be  spoken       Feb.  27. 
to  as  to  costs.     The  question  was  whether  the  *costs  were  to       r  7^  j 
be  paid,  wholly,  out  of  the  fund  in  Court,  or,  in  part,  out  of  the 
residue  of  the  testator's  personal  estate. 

The  Vicb-Chancellor,  after  a  good  deal  of  discussion,  in  which 
3/r.  Malins  and  Mr.  Fooks  took  part,  as  counsel  for  the  children 
of  the  testator's  brother  Thomas  Boss,  refused  to  give  Mrs. 
Weatherell  any  costs,  but  ordered  the  costs  of  the  petitioner,  as 
between  party  and  party,  and  the  costs  of  the  trustees,  as  between 
solicitor  and  client,  to  be  paid  out  of  the  corpus  of  the  fund 
in  Court. 


FOSTER  V.  HANDLEY(2).  i85i. 

Jan.  22. 
(1  SimoDB  (N.  S.)  200—201 ;  S.  C.  16  Jur.  73.)  _L 

The  equity  of  redemption  of  a  mortgage  in  fee,  was  made  legal  assets  by  ^^^^  ^'l^p 

the  Administration  of  Estates  Act,  1833  (3  &  4  Will.  IV.  c.  104),  so  far  as  ^o»t^»  ^•■^• 

regards  the  priority  thereby  given  to  creditors  by  specialty  in  which  the  ^  ^^^  J 
heirs  are  bound. 

This  was  a  creditors'  suit,  for  the  administration  of  the  estate 
of  the  late  Henry  Handley,  Esq.,  which  consisted,  in  part,  of 
the  equity  of  redemption  of  a  mortgage  in  fee  of  freehold  property ; 
but  which  he  had  not  charged  with,  or  devised  subject  to  the 
payment  of  his  debts.  The  trustees  of  his  will  sold  the  equity 
of  redemption;  and,  after  paying  off  the  mortgage-debt  out 
of  the  proceeds,  they  paid  the  surplus  into  Court  in  trust  in 
the  cause. 

(1)  9  Vea.  d20.  (2)  In  re  Burrdl  (1870)  L.  R  9  Eq. 

443^39  L.  J.  Ch.  544,  22  L.  T.  263. 
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Foster  The  qaestioD,  at  the  hearing,  was  whether  the  surplus  was 

Hakdlkt.  ^0  be  dealt  with  as  legal  or  as  equitable  assets,  under  the  3  &  4 
Will.  IV.  c.  104,  which  enacts :  "  That  when  any  person  shall 
die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tene- 
ments, or  hereditaments,  corporeal  or  incorporeal,  or  other  real 
estate,  whether  freehold,  customary-hold,  or  copyhold,  which  he 
shall  not,  by  his  last  will,  have  charged  with  or  devised  subject 
[  *20i  ]  to  the  ^payment  of  his  debts,  the  same  shall  be  assets,  to  be 
administered  in  courts  of  equity,  for  the  payment  of  the  just 
debts  of  such  persons,  as  well  debts  due  on  simple  contract  as  on 
specialty;  and  that  the  heir  or  heirs-at-law,  customary  heir  or 
heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all  the 
same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such 
debtor,  whether  creditors  by  simple  contract  or  by  specialty,  as  the ' 
heir  or  heirs-at-law,  devisee  or  devisees  of  any  person  or  persons 
who  died  seised  of  freehold  estates,  was  or  were,  before  the  passing 
of  this  Act  liable  to,  in  respect  of  such  freehold  estates,  at  the  suit 
of  creditors  by  specialty  in  which  the  heirs  were  bound :  Provided, 
always,  that  in  the  administration  of  assets  by  courts  of  equity 
under  and  by  virtue  of  this  Act,  all  creditors  by  specialty  in  which 
the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts 
due  to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part 
of  their  demands." 

The  Yice%Ghancellor  held  that  the  proviso  in  the  Act,  made 
the  equity  of  redemption  legal  assets  (1) ;  and,  consequently,  that 
the  creditors  by  specialty  in  which  the  heirs  of  the  deceased  were 
bound,  were  entitled  to  be  paid  the  full  amount  of  their  debts, 
out  of  the  money  in  Court,  before  any  part  of  it  was  applied  in 
payment  of  the  debts  of  the  creditors  by  simple  contract. 

Mr.  Smale  and  Mr.  Waley  were  the  counsel  in  the  cause. 

(1)  That  is  in  the  qualified  sense      a^setii  more  closely  i^esembled  equitable 
iuJicuted  by  the  proviso  in  the  Act,      a8**eta. — 0.  A.  S. 
but  in  other  respects  these  statutory 
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lu  March,  1840,  A.,  aud  13.  a  solicitor  at  Carmartlieu,  raised  2,000/.  by     y     TZT 
$iale  of  a  sum  of  stock  of  which  thoy  were  trustees,  with  the  inteiitiou  of   worth   V.-C* 
lending  it,  on  mortgage,  to  C,  who  resided  at  Carmarthen,  but  spent  part         r  205  1 
of  the  year  in  London.    A.  enabled  B.  to  receive  the  2,500/.  for  the  purpose 
of  the  loan,  and  iuti-usted  him  with  the  conduct  of  the  transaction.    Accord- 
ingly B.  prepared  the  mortgage-dee.l ;  and,  on  the  29th  of  May,  1840, 
through  his  London  agents  aud  by  arrangement  between  him  and  0.*s 
solicitor,  procured  C.  (who  knew  that  the  money  was  in  B.'s  hands)  to 
execute  it,  and  to  sign  a  receipt,  on  the  back  of  it,  for  the  2,500/.     The 
agents  took  the  deed  away  with  them ;  and,  shortly  afterwat*ds,  procured 

A.  to  execute  it,  and  then  sent  it  to  B.     Tt  having  been  arranged,  between 

B.  and  C,  that  the  mortgage>money  should  be  paid  into  the  Carmai'theu 
Bank  to  C.'s  credit,  B.,  on  the  31st  of  May,  paid  513/.  and,  on  the  31st  of 
October,  1,050/.  accordingly,  in  part  of  the  2,500/.  In  November  he  died 
insolvent  : 

Held  that,  as  between  A.  aud  C,  A.  was  to  be  treated  as  mortgagee  fur 
the  whole  2,500/. 

This  case  was  argued  on  the  28th  and  29tb  of  January,  1851,  by 

Mr.  Bethell  and  Mr.  Leivin,  for  the  plaintiff ;  and 

Mr.  Holt  and  Mr.  W.  M.  James  for  the  defendants. 

The  facts  are  stated  shortly  in  the  head-note,  and  fully  in  the 
judgment,  where  the  arguments  also  are  stated  and  observed  upon. 
On  the  19th  of  February, 

The  Vice-Chancellob  delivered  the  following  judgment: 

The  bill  in  this  case,  seeks  to  establish,  against  the  ^defendants,  [  *206  ] 
who  are  the  executors  and  devisees  in  trust  of  the  late  John  Jones, 
of  Ystrad,  a  mortgage-security  for  2,5002. :  and  it  prays  a  declara- 
tion that  the  plaintiff  is  entitled  to  be  treated  as  a  mortgagee  to 
that  amount,  with  further  relief  consequential  on  that  state  of 
things.  The  question  in  the  cause  is,  whether  the  plaintiff  is 
entitled  to  be  treated  as  a  creditor,  by  mortgage,  for  that  amount, 
or  only  for  a  smaller  sum  of  1,563/.  16«.  8d. 

There  is  no  doubt  of  the  fact  that,  on  the  27tli  May,  1840, 
Jones  executed  certain  indentures  of  lease  and  release,  dated  the 
26th  and  27th  days  of  May,  1840,  and  that  he,  thereby,  conveyed, 
to  the  plaintiff  and  to  Lewis  Bichard  Yaughan,  since  deceased, 
and  their  heirs,  certain  freehold  property  situate  partly  in  the 
metropolis,  partly  in  Cardiganshire,  and  partly  in  or  close  to 
the  town  of  Carmarthen.    The  conveyance  purj^orts  to  be  made 

5—2 
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Wkft  in  consideration  of  2,500Z.  advanced  to  Jones  by  the  plaintiff  and 
Joincs.  Yaughan,  and  there  is  a  proviso  for  redemption  on  repayment  of 
that  sum  with  interest.  The  day  for  payment  is  not  stated,  being 
left  in  blank.  At  the  time  of  the  execution,  Jones  also  signed  on 
the  back  of  the  deed,  a  receipt  for  the  whole  2,600Z.  At  the  same 
time,  by  way  of  further  security,  Jones  conveyed  the  equity  of 
redemption  of  other  large  estates,  then  already  in  mortgage  to 
an  insurance  office  for  a  sum  of  80,000Z. :  but  I  do  not  think  that 
anything  turns  on  that  circumstance.  In  fact,  that  additional 
mortgage  was  of  no  value,  the  property  having  turned  out  to  be 
insufficient  to  satisfy  the  prior  mortgage.  Vaughan,  one  of  the 
mortgagees,  died  in  November,  1840;  and  Jones,  the  mortgagor, 
died  in  November,  1842.  After  the  death  of  Jones,  various  parts 
[  *207  ]  of  the  mortgaged  property  were  sold  by  the  defendants  as  ^devisees 
in  trust  of  his  property,  and  the  purchase-money  was  paid,  to  the 
plaintiff,  in  part  discharge  of  what  was  due  to  him.  This  was 
all  done  with  his  concurrence,  and  without  prejudice  to  his  rights 
as  to  the  balance  not  satisfied  by  the  produce  of  the  sales.  Under 
these  circumstances,  pnind  facie,  the  plaintiff  is  entitled  to  an 
account  of  what  is  due  to  him  on  the  footing  of  his  being  a 
mortgagee  for  2,5002.  That  is  the  sum  stated  on  the  face  of  the 
deed,  and  by  the  receipt  indorsed,  as  the  sum  advanced  by  the 
mortgagees. 

But  the  case  made  by  the  defendants  is  that  no  such  sum  was 
really  advanced :  that  the  deed  was  prepared  by  the  mortgagees, 
and  executed  by  Jones,  the  mortgagor,  upon  a  contract,  by  the 
mortgagees,  that  they  would  advance  that  sum,  but  that,  in  fact, 
they  never  did  so :  that,  in  truth,  the  only  sums  advanced  were, 
first,  a  sum  of  618/.  on  the  30th  May,  1840,  and,  secondly,  a  sum 
of  1,0602.  16«.  8d.  on  the  Blst  October  following:  and  so  the 
defendants  say  that  the  mortgage  ought  to  stand  as  a  security 
for  those  sums  only. 

It  is  clear,  on  the  evidence,  that  Jones  never,  in  fact,  received 
more  than  those  two  sums :  but  the  question  is  whether  he  so 
conducted  himself,  in  the  transaction,  as  to  entitle  the  plaintiff 
to  say  that,  whatever  may  be  the  truth  of  the  case,  he  is  entitled 
to  treat  Jones  as  having  received  the  whole  2,6002.  In  order  to 
establish  his  right  so  to  do,  the  plaintiff  relies  on  a  principle 
perfectly  familiar,  not  only  to  courts  of  equity,  but  also  to  courts 
of  law ;  namely,  that,  where  a  party  has,  by  words  or  by  conduct, 
made  a  representation  to  another  leading  him  to  believe  in  the 
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existence  of  a  particalar  fact  or  state  of  facts,  and  that  other  West 
person  has  acted  on  the  faith  of  such  representation,  then  the  jonbs. 
party  who  *made  the  representation  shall  not  afterwards  be  heard  [  *208  ] 
to  say  that  the  facts  were  not  as  he  represented  them  to  be.  This 
doctrine,  it  may  be  observed,  is  not  confined  to  cases  where  the 
original  representation  was  fraudulent.  Where,  indeed,  that  is 
the  case ;  where  a  party  makes  a  representation  which  he  knows 
to  be  false  in  order  thereby  to  induce  another  to  act  on  the  belief 
that  it  is  true,  and  that  other  party  does  so  act,  the  whole  transac- 
tion is,  in  the  strictest  and  most  obvious  and  popular  sense  of  the 
word,  a  fraud.  But  the  doctrine,  not  only  of  this  Court,  but  also 
of  courts  of  law,  goes  much  further.  Even  where  a  representation 
is  made  in  the  most  entire  good  faith,  if  it  be  made  in  order  to 
induce  another  to  act  upon  it,  or  under  circumstances  in  which  the 
party  making  it  may  reasonably  suppose  it  will  be  acted  on,  then> 
prima  facie,  the  party  making  the  representation,  is  bound  by  it,  as 
between  himself  and  those  whom  he  has  thus  misled. 

These  principles  being  clear,  the  question,  here,  is  one  of  fact. 
Has  the  plaintiff  made  out  that  Jones  said  or  did,  or  omitted  to  say 
or  do  anything,  the  saying,  doing  or  omitting  to  say  or  to  do  which, 
now  precludes  his  representatives  from  insisting,  as  between  them 
and  the  plaintiff,  on  the  truth  of  the  case ;  namely,  that  a  part  only 
of  the  2,500/.  was  ever  advanced  and  lent  to  Jones  ?  In  order  to 
arrive  at  a  just  conclusion  on  this  point,  we  must,  first,  ascertain 
the  material  facts  of  the  case  relative  to  the  advance  of  the  money. 

It  appears  that,  in  the  year  1889^  the  plaintiff  and  Lewis  B. 
Vanghan  were  co-trustees  of  the  marriage  settlement  of  a  deceased 
brother  of  Mr.  Yaughan ;  and,  in  that  character,  they  had,  standing 
in  their  names,  a  sum  of  about  5,000/.  Consols,  the  whole  or  a  part 
of  ♦which  they  were  willing  to  sell  out  in  order  to  lend  the  proceeds  [  •-^co  ] 
on  mortgage.  The  plaintiff  resided  in  London.  Yaughan  was  a 
solicitor  living  at  Carmarthen.  Mr.  Jones  resided  at  Ystrad  near 
Carmarthen ;  but  I  collect  that,  being  a  member  of  Parliament,  he 
was  generally  resident  in  London  during  the  session.  His  affairs, 
80  far,  at  all  events,  as  relates  to  the  matters  in  question  in  this 
suit,  were  managed  by  Mr.  Gardner,  a  solicitor  at  Carmarthen. 
Jones,  being  indebted  largely  to  the  Carmarthen  Bank,  was  anxious, 
towards  the  close  of  the  year  1839,  to  borrow  a  sum  of  money  on 
mortgage  in  order  to  enable  him  to  discharge  his  debt  to  the  Bank, 
and,  in  this  state  of  things,  a  negotiation  was  opened,  between 
Yaughan  and  Gardner  acting  for  Jones,  the  result  of  which  was 
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Wkst  that  Vaughan,  eventually,  agreed  to  lend  Jones  2,500/.,  to  be  secured 
JoNEB.  by  the  mortgage  now  forming  the  subject  of  this  suit.  The  money 
which  Vaughan  so  agreed  to  lend,  was  to  be  raised  by  sale  of  part 
of  the  trust  funds  so  standing  in  the  joint  names  of  the  plaintiff 
and  himself.  Gardner  informed  the  Carmarthen  Bank  of  this 
intended  mortgage,  and  agreed  that  the  money,  when  advanced, 
should  be  paid  to  Jones's  account  with  them ;  and,  on  the  faith  of 
that  assurance,  they  made  further  advances  to  Jones,  the  particulars 
of  which  I  do  not  think  it  necessary  to  state.  The  early  part  of  the 
year  1840.  seems  to  have  been  occupied,  by  Vaughan,  in  the  investiga- 
tion of  the  title  and  preparing  the  mortgage  deeds ;  but,  on  the  27th 
March,  1840,  Vaughan  wrote,  to  the  plaintiff,  to  say  that  everything 
was  ready;  and  he  asked  the  plaintiff  to  procure  a  power  of 
attorney  for  selling  a  sufficient  part  of  the  trust  stock,  standing  in 
their  names,  to  raise  the  2,500/.,  or,  rather,  2,600/.;  but  the 
additional  100/.  had  no  reference  to  the  mortgage,  and  need  not  now  be 
adverted  to.  The  necessary  power  was  obtained  and  executed  by 
[  '210  ]  the  *plaintiff  and  by  Vaughan.  The  2,600/.  was  then  raised  by 
sale  of  part  of  the  trust  stock,  and,  on  the  15th  of  April,  the 
proceeds,  2,600/.,  were,  by  authority  of  the  plaintiff,  remitted  to  the 
Carmarthen  Bank,  to  the  sole  credit  of  Vaughan,  in  order  that  he 
might  apply  2,500/.,  part  of  it,  on  the  proposed  loan  of  Jones.  The 
mortgage  deeds  having  been  prepared  and  engrossed  by  Vaughan, 
were,  by  him,  transmitted  to  his  London  agents,  Messrs.  Walker 
and  Grant,  in  order  that  they  might  procure  the  execution  thereof  by 
Jones,  who  was  then  in  London,  attending  to  his  Parliamentary 
duties,  and  also  by  the  plaintiff.  And,  accordingly,  on  the  27th  of 
May,  a  clerk  of  Walker  and  Grant  took  the  deeds  to  Jones,  who,  in  his 
presence,  executed  them,  and,  at  the  same  time,  signed  the  usual 
receipt  for  the  2,500/.,  though  no  money  passed  on  the  occasion. 
On  the  29th  of  May,  the  same  clerk  took  the  deeds  to  the  plaintiff, 
who  executed  them ;  and  they  were,  afterwards,  returned,  by  Walker 
and  Grant  so  executed,  to  Vaughan  at  Carmarthen.  On  the  80th 
May  Vaughan  paid,  into  the  Carmarthen  Bank,  518/.  on  account  of 
the  mortgage  money.  It  should  be  stated  that,  when  Jones  executed 
the  deeds,  there  were  blanks  left  as  to  the  days  of  payment  of  the 
mortgage  money ;  and  Jones,  on  the  day  after  his  execution  of  the 
deeds,  wrote,  to  Gardner,  informing  him  that  he  had  signed  them, 
and  desiring  him  to  see  that  the  blanks  were  properly  filled  up.  I 
am  satisfied,  on  the  evidence,  as  matter  of  fact,  that,  pursuant  to 
those   instructions,    Gardner  did,   from    time  to   time,  apply    to 
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Yanghan  to  fill  up  the  blanks,  and  to  pay  the  balance  of  the        West 
money  to  the  credit  of  Jones  at  the  Bank.    Bat  such  applications       jovss. 
were  attended  with  no  result  until  the  81st  of  October  following, 
when  Vaughan  paid,  to  Jones's  credit  at  the  Bank,  a  further  sum 
of  1,050/.  168.  8rf.    At  the  latter  end  of  the  following  ♦month  of      t  *'^^^  1 
November,  Vaughan  died  insolvent ;  and  the  question  is  whether  the 
plaintiff  or  the  representatives  of  Jones,  are  to  bear  the  loss  of  the 
balance  of  the  mortgage  money  occasioned  by  that  insolvency. 

The  plaintiff,  in  support  of  his  equity,  insisted,  first,  that  Jones, 
or,  which  is  the  same  thing,  Gardner,  certainly,  knew  that  the  money 
was  trust-money,  held,  by  the  plaintiff  and  Vaughan,  upon  trust 
for  somebody ;  and  this  is  clearly  made  out  by  the  evidence.  There 
is,  however,  no  question  here  between  the  trustees  of  the  money  or 
those  who  were  dealing  with  them,  on  the  one  hand,  and  the  cestuis 
que  trust,  on  the  other.  The  lending  of  the  money  on  mortgage, 
was  no  breach  of  trust ;  and  the  knowledge  that  the  money  was 
tmst-money,  does  not  seem  to  me  to  carry  the  case  further  than  the 
knowledge  that  it  was  a  fund  held  by  the  plaintiff  and  Vaughan 
jointly.  In  dealing  as  to  the  money  with  third  persons,  the  plaintiff 
and  Vaughan  were  merely  joint  owners  and  joint  lenders.  I  do  not 
think  that  the  circumstance  of  their  joint  ownership  being  that  of 
trustees,  affects  the  case. 

The  next  fact  which  the  plaintiff  relies  on,  is  that,  before  May, 
1840,  and,  therefore,  some  weeks  at  all  events  before  the  execution 
of  the  mortgage,  Gardner  knew  that  the  2,500/.  had  been  remitted 
to  Vaughan.  And  this  seems  to  me  to  be  clearly  made  out.  It  may, 
therefore,  be  taken,  as  established,  that  Vaughan,  having  agreed  to 
lend,  on  mortgage,  2,500/.,  being  money  which  he  held  as  co-trustee 
with  the  plaintiff,  receives,  from  the  plaintiff,  the  whole  of  that 
money  in  order  that  it  may  be  paid  over  to  the  borrower,  and  that 
this  was  known  to  the  intended  borrower.  In  this  state  of  things, 
Vaughan,  who  must,  I  think,  clearly  be  treated  as  the  *agent  of  [  '212  ] 
the  plaintiff  in  the  matter  of  the  loan  and  as  being  authorized  to  act 
for  him,  procures  Jones,  the  borrower,  to  execute  the  deed,  and  to 
sign  the  usual  receipt  for  the  mortgage-money,  before,  in  fact,  any 
part  of  it  had  been  advanced.  Of  course,  as  between  Jones  aqd 
Vaughan,  that  execution  and  signature  would  avail  nothing.  Vaughan 
could  never  be  allowed  to  say,  to  Jones,  ''  You  have  admitted  the 
receipt  of  2,500/.,  and  I  shall  hold  you  to  that  admission."  As 
between  Jones  and  Vaughan,  the  execution  of  the  deed,  though  the 
receipt  of  the  whole  piortgage-money  is  adpaitted,  was  cleftrly  an  ^ct 
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WB8T        done  merely  with  a  view  prospectively  to  secure  the  2,600Z.  when  it 

JoNER.        should  have  been  advanced. 

But  the  question  is  what  is  its  effect  as  between  Jones  and  the 
plaintiff?  And,  in  order  to  amve  at  a  just  conclusion  on  this  point, 
let  us  first  consider  how  the  case  would  have  stood  if  Yaughan  had 
been  a  mere  agent  for  the  plaintiff,  that  is  to  say,  suppose  the  money 
had  been  wholly  the  money  of  the  plaintiff,  and  that  the  plaintiff 
had  employed  Vaughan,  his  attorney  at  Carmarthen,  to  lend  it  on 
mortgage  to  Jones,  and,  for  the  purpose,  had  remitted  it  to  Yaughan 
at  Carmarthen,  and  that  all  this  was  known  to  Jones,  the  borrower. 
If,  in  such  a  state  of  things,  Jones  should  have  executed  the 
mortgage  and  delivered  it  to  Yaughan  without  receiving  the  money, 
he  would,  obviously,  have  put  it  in  the  power  of  Yaughan  to  cheat 
his  employer  by  representing  to  him  that  he  had  paid  the  money 
over  to  Jones,  when,  in  fact,  he  had  not  done  so.  The  plaintiff 
would,  reasonably,  suppose  when  he  saw  that  the  deed  had  been 
duly  executed  by  Jones  with  a  receipt  for  the  money  indorsed,  that 
Yaughan,  his  agent,  had  performed  his  duty  by  paying  over  the 

[  *213  ]  money,  and  so  *obtaining  the  due  execution  of  the  deed.  Jones,  in 
such  a  case,  knowing  that  Yaughan  held  the  money  merely  as  agent 
of  the  plaintiff,  certainly  ought  not  to  have  executed  and  parted 
with  the  deed  without  first  receiving  the  money.  Or,  if  he  did  so, 
he  would,  thereby,  alter  the  relation  of  Yaughan  towards  the  con- 
tracting parties.  Yaughan  would,  thenceforth,  hold  the  money  as 
agent,  not  for  the  plaintiff,  but  for  Jones. 

The  question  then  comes  to  this  :  How  far  is  the  case  altered  by 
the  circumstance  that  Yaughan  was  not  a  mere  agent  for  the 
plaintiff,  but  was  a  co-lender  with  him  of  the  money  ?  This  is  the 
part  of  the  case  on  which  I  have  had  considerable  doubt.  But  I 
have  arrived  at  the  conclusion  that  the  same  principles  which 
would  have  prevailed  if  the  plaintiff  had  been  the  sole  owner  of  the 
money,  are  equally  applicable  to  the  actual  facts  of  this  case; 
namely,  the  loan  of  money  belonging  jointly  to  the  plaintiff  and  to 
Yaughan.  In  the  former  case,  the  borrower,  by  executing  and 
delivering  the  deed  to  the  agent,  says,  impliedly,  to  the  principal, 
that  is  to  say,  the  lender:  "I  have  received  your  money  through 
the  hands  of  your  agent,  and  you  need  not  trouble  yourself  further 
about  it."  In  the  latter  case,  he  says :  "  Your  co-trustee,  in  whose 
hands  you  placed  the  trust-money  in  order  that  it  might  be  lent  to 
me,  has  lent  it  to  me,  and  I  have  given  him  a  mortgage  by  way  of 
security  to  him  and  to  you."     But  the  material  point,  in   both 
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cases,  is  the  same.     The  borrower,  in  the  one  case  as  in  the  other,        West 

enables  the  party  actually  trusted  with  the  money,  to  satisfy  the       jokes. 

party  trusting  him  that  it  has  been  duly  applied ;  and  the  principle 

of  both  courts  of  law  and  courts  of  equity  in  such  cases,  is  that  the 

party  acting  or  abstaining  to  act  on  the  faith  of  such  a  representation, 

has  a  right,  *as  between  himself  and  the  i)erson  by  whom  lie  has       [  "su  ] 

been  so  misled,  to  treat  the  representation  as  true. 

It  was  argued,  for  the  defendant,  that,  in  this  case,  the  money 
was  in  proper  custody  when  it  was  in  the  hands  of  Vaughan  ;  that 
it  was,  in  fact,  his  money  as  much  as  the  money  of  the  plaintiff, 
and  so  that  the  doctrine  applicable  to  the  case  of  money  in  the 
hands  of  an  agent,  could  not  be  followed  ;  that,  here,  the  execution 
of  the  deed,  could  not  mislead  the  lender;  for  that  Vaughan, 
himself,  was  the  lender,  and  he,  certainly,  knew  the  very  truth  of 
the  case.  To  this  reasoning  I  do  not  accede.  It  is  true  that 
Vaughan  himself  was  the  lender,  or,  rather,  one  of  the  lenders  of 
the  money.  But  Gardner,  who  acted  for  Jones,  throughout  the 
whole  transaction,  knew,  from  the  very  first,  that  the  money  was 
trust-money  held  by  Vaughan  and  another  as  co-trustees.  This  is 
obvious  from  his  letter  to  Vaughan  of  the  12th  November,  1839 ; 
when,  speaking  of  the  value  of  Jones's  estate,  he  gives  him  infor- 
mation which  he  desires  him  to  communicate  to  his  co-trustee. 
He  also  knew,  or,  to  use  his  own  words  in  his  answer  to  the  31st 
interrogatory,  had  reason  to  believe,  previously  to  May,  1840,  that 
the  money  had  been  remitted  to  Vaughan.  He  must,  therefore, 
have  known  that  the  co-trustee,  that  is  to  say,  the  plaintiff,  had, 
before  that  time,  put  the  money  into  the  hands  of  Vaughan,  and, 
of  course,  that  he  had  done  so  in  order  that  it  might  be  lent  to 
Jones  on  his  executing  the  mortgage.  What  Gardner  knew  I  must 
treat  Jones  as  knowing ;  and  if,  with  this  knowledge,  Jones  chose  to 
execute  the  deed,  and,  thereby,  enable  Vaughan  to  satisfy  the  plaintiff 
that  he,  Vaughan,  had  done  what  the  plaintiff  had  trusted  him  to 
do,  I  think  that  Jones  must  abide  the  consequences  of  his  act. 

On  these  grounds,  I  have  come  to  the  conclusion  that  the  plaintiff       [  2i5  ] 
has  established  a  right,  as  against  the  estate  of  Jones,  to  be  treated 
as  a  mortgagee  for  the  full  sum  of  2,5002. 

It  may  be  proper,  however,  to  notice  one  or  two  minor  points 
made  in  argument  for  the  defendant,  lest  it  should  be  supposed 
they  have  been  overlooked.  It  was  contended  that  the  bill  was 
framed  on  the  supposition,  not  that  Jones  had,  by  his  conduct  in 
executing  the  deed  incautiously,  led  the  plaintiff  to  act  on  the 
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WissT  supposition  that  the  money  had  duly  come  to  his  hands ;  but  that 
Jones.  he,  or  Gardner  his  agent,  had  wilfully  permitted  Vaughan  to  retain 
and  misapply  it.  And  no  doubt  there  are  many  charges,  in  the 
bill,  framed  on  this  hypothesis,  and  introduced  for  the  purpose  of 
showing  that  Jones  or  Gardner  had  been  privy  or  consenting  to  the 
misapplication  of  the  money  by  Vaughan.  It  is  due  to  the  parties 
to  say  that  the  evidence  wholly  fails  in  establishing  these  charges ; 
and,  if  the  plaintiff's  title  to  relief  had  depended  upon  their  being 
made  out,  his  bill  must  have  been  dismissed.  There  is  nothing  to 
lead  to  the  suspicion  of  any  unfairness  in  the  transaction.  All 
parties  relied  on  the  solvency  of  Vaughan.  I  see  nothing  like  bad 
faith  on  the  part  either  of  Jones  or  Gardner. 

But  the  bill,  it  must  be  observed,  besides  the  charges  of  specific 
misapplication  of  the  money  with  the  connivance  of  Jones,  contains 
a  general  charge  that  the  money  was  left,  by  Jones,  in  the  hands  of 
Vaughan,  contrary  to  the  usual  course  of  business.  The  bill  also 
charges,  in  substance,  that  if,  in  fact,  the  whole  of  the  2,500Z.  was 
not  paid,  by  Vaughan,  to  Jones  or  according  to  his  direction,  yet 
I  •2ir,  ;•  that  Jones,  by  never  calling  on  the  *plaintiflf  for  the  money,  led  him 
to  suppose  that  it  had  been  all  duly  advanced ;  and  these  charges 
being  all,  as  I  think,  fully  made  out  in  proof,  seem  to  me  to  be 
quite  sufficient  to  warrant  the  Court  in  granting  the  relief  asked  for. 
Some  reliance  was  placed,  in  the  argument,  on  the  conduct  of 
the  parties  after  the  death  of  Vaughan.  No  attempt,  it  was  said, 
was  made,  for  above  a  year  after  that  event,  to  fix  Jones  with  the 
loss  occasioned  by  Vaughan's  insolvency ;  and,  on  the  contrary, 
those  who  acted  for  the  plaintiff  seemed  to  admit  that  the  loss  must 
fall  on  him.  On  the  part  of  the  plaintiff,  it  was  answered  that  this 
was  done  under  the  assurance,  made  by  Vaughan's  family,  that 
they  would  step  forward  to  make  good  the  loss,  in  order,  thereby, 
to  save  the  honour  of  their  relation  and  protect  his  memory  from 
obloquy.  It  is  not  necessary  that  I  should  decide  how  far  this  is 
made  out.  It  is  sufficient  for  me  to  say  that  the  rights  of  the 
parties  must  be  decided  according  to  the  facts  of  the  case,  and 
not  according  to  the  view  of  the  legal  and  equitable  consequences 
of  those  facts  taken  by  the  parties. 

Another  point  made,  or,  at  all  events,  glanced  at  in  the  argument 
for  the  defendant,  was  that  the  relief  (if  any)  to  w^hich  the  plaintiff 
would  be  entitled,  was  not  that  he  should  be  declared  (v  creditor  for 
the  whole  2,500Z.,  but  only  for  so  much  as  he  might  have  recovered 
from  Vaughan,  if  he  had  not  been  led,  by  Jopes,  to  believe  th(it  the 
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money  had  been  all  properly  applied ;  and  the  bill,  it  was  said,  is        Wbst 

not  framed  with  a  view  to  any  such  relief.     But,  in  a  case  like  this,       jones. 

such  a  principle  seems  to  me  incapable  of  application.     Where  the 

complaint  is  that  the  defendant  has  omitted  to  do   ^something       [  *217  ] 

which  he  onght  to  have  done,  there,  it  is  essential,  in  order  to 

establish  the  plaintifif's  title  to  relief,  that  he  should  show  himself 

to  have  been  injured  by  the  omission  complained  of,  and,  therefore 

it  was  that,  in  Styles  v.  Guy  (i).  Lord  Lyndhurst,  on  a  bill  seeking 

to  charge  the  defendant,  an  executor,  with  a  loss  occasioned  by  his 

not  having  taken  proceedings  against  a  co-executor,  directed  an 

inquiry  whether,  if  the  defendant  had  taken  measures  for  calling 

in  the  money  from  his  co-executor,  it  might  have  been  recovered. 

But  the  foundation  of  the  plaintiff's  complaint  here,  is  not  any 

omission  on  the  part  of  Jones.     The  plaintiff  complains  of  an  act 

done  by  Jones,  whereby  he  was  misled ;  whereby  he  was  induced 

to  act  on  the  belief  that  a  given  state  of  facts  existed  which  did  not 

really  exist.     The  plaintiff  says,  ''  You,  Jones,  told  me  that  Yaughan 

had  paid  the  money  to  you,  and  I  trusted  to  what  you  said."     The 

onus  in  this  case,  even  if  the  principle  be  at  all  applicable,  would 

be  not  on  the  plaintiff  to  show  that,  but  for  the  execution  of  the 

deed  by  Jones,  he  could  have  recovered  the  money  from  Yaughan ; 

but  on  the  defendants,  to  show  that  he  could  not.      And  this  it 

would,  obviously,  be    impossible    to  establish,   considering    that 

Yaughan  lived  for  six  months  after  the  execution  of  the  deed,  and, 

for  aught  that  appears  to  the  contrary,  in  good  credit. 

I  am,  therefore,  of  opinion  that  the  plaintiff  has  made  out  his 
title  to  relief  to  the  extent  of  being  treated  as  mortgagee  for  the  full 
sum  of  2,500/. ;  and  the  decree  must  declare  him  so  entitled 
accordingly. 

MACINTYRE  v.  CONNELL.  issi. 

Jan,  15, 22, 
(1  Simons  (N.  S.)  225—241 ;  S.  C.  20 L.  J.  Ch.  284;  15  Jur.  529;  17  L.  T.  O.  S.  197.)       March  1. 

A  banking  co-partnership  which  made  returns  to   the  Stamp  Office  t-v  a  cran- 

pursuant  to  the  Country  Bankers  Act,  1826  (7  Geo.  IV.  c.  46),  held  to  be  a  ^qrth   V.-C. 

public  Company  not  incorporated  within  the  meaning  of  the  Judgments  Act,  r  225  1 
1838(1  &  2  Vict.  c.  110),  8.  14. 

[The  following  passages  from  the  judgment  in  this  case  may  pos- 
sibly be  useful  in  assisting  to  determine  the  meaning  of  the  expression 
'•public  Company''  when  found  in  an  Act  of  Parliament.] 

(1)  4  Y.  &  C.  Ex.  Eq.  571  ;  see  84  B.  R.  114  (1  Mac.  &  O.  426)  where  these 
proceedings  are  stated. 
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Macintyuk    The  Vicb-Chancellor  : 

r. 

CoNNKLT..         The  main  question  in  this  case,  is  whether  the  Union  Bank 

A/nrch  1.      ^j  London  is  a  public  Company  within  the  1  &  2  Vict.  c.  110,  s.  14. 

[  231  ]  [His  Honour  then  stated  the  circumstances  under  which  this 
question  had  arisen  and  continued  his  judgment  as  follows :] 

[  ^33  ]  The  real  difficulty  which  arises  on  this  subject,  is  that  the  statute 

speaks  of  a  public  Company  whether  incorporated  or  not,  as  being 
something  known  to  the  law,  that  is,  as  if  it  were  something  that, 
when  mentioned,  a  Court  could  be  able  to  say,  ex  cathedra,  This  is 
or  is  not  a  public  Company ;  there  being,  in  truth,  no  such  legal 
term  known  as  a  public  Company  not  incorporated.  Then  the 
question  is,  there  being  no  legal  meaning  to  the  term,  "  public 
Company,"  bow  are  the  Courts  to  interpret  that  term?  because  it 
would  be  very  improper  to  say  that  the  Legislature  has  used  words 
that  could  have  no  meaning ;  and  therefore,  we  must  find  out,  as 
well  as  we  can,  what  meaning  is  to  be  attributed  to  the  words. 
And  that  must  be  ascertained  by  discovering  what  the  state  of  the 
law  was,  in  respect  of  Companies,  at  the  time  of  the  passing  of  the 
Act  of  the  1  &  2  Vict. ;  because  it  must  be  with  reference  to  the 
then  state  of  the  law,  that  the  question  is  to  be  determined ;  and 
not  by  the  state  of  the  law  at  any  subsequent  period,  although, 
perhaps  what  passed  subsequently,  may  enable  us  to  interpret, 
in  some  degree,  the  language  used  by  the  Legislature  upon  a  prior 
occasion  ;  but  it  cannot,  of  itself,  give  us  the  meaning. 

Now  it  appears  to  me,  having  looked  at  the  matter  with  some 
care,  that  there  were  only  two  classes  of  Companies  to  which, 
by  possibility,  at  that  time,  the  expression,  "  public  Company  not 
incorporated,*'  could  apply.  What  was  the  state  of  the  law  at  that 
time  ?    In  the  first  place,  there  was  the  statute  of  the  7  Geo.  IV. 

[  •234  ]  *c.  46,  for  the  better  regulating  copartnerships  of  certain  bankers 
in  England.  It  is  well  known  that,  prior  to  that  Act,  nowhere 
within  her  Majesty's  dominions,  at  all  events,  nowhere  in  England, 
could  more  than  six  persons  associate  together  for  the  purpose  of 
carrying  on  the  banking  business.  The  Bank  of  England  were 
interested  in  sustaining  that  privilege  upon  their  part.  They  had 
advanced  large  sums  of  money  to  the  Government;  and  their 
remuneration,  in  part,  was  that  they  were  to  have  a  monopoly  in 
banking,  except  where  there  should  not  be  more  than  six  partners. 
But  that  monopoly  was  restricted,  in  the  first  instance,  by  the  Act 
to  which  I  have  alluded,  the  7  Geo.  IV.  c.  46,  which  enabled  part- 
nerships consisting  of  more  than   six  members,  to  carry  on  the 
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business  of  bankers,  provided  only  they  carried  it  on  sixty-five    Macintybk 
miles  or  upwards  from  London ;  and  provided  they  carried  it  on     Coukell, 
under  the  restrictions  and  in  the  manner  provided  by  that  Act  of 
Parliament,  which  were  that  they  should  make  regular  returns  of 
the  names  of  all  the  partners  to  the  Stamp  Office.     That  Ust  was  to 
be  amended,  from  time  to  time,  when  a  transfer  of  the  shares  took 
place  ;  and  they  were  to  return,  to  the  Stamp  Office,  the  names  of 
two  or  more  persons  to  be  called  the  public  officers  of  the  Bank  ; 
and  parties  having  claims  upon  the  Bank,  were  not  to  sue  the  Bank 
as  a  partnership,  according  to  the  ordinary  rule  of  common  law,  but 
were  to  sue  the  public  officers  instead ;  and  those  public  officers 
were,  for  the  purposes  of  the  Act,  to  represent  the  Company.     On 
the  other  hand,  if  the  copartners  had  any  claims  against  third 
pai-ties,  they  were  to  sue,  not  in  the  ordinary  mode  in  which  part- 
nerships,  independent  of  that  Act,  would  sue  ;  but  by  their  public 
officers ;  and  the  effect  of  a  judgment  against  the  pubHc  officer,  was 
that  you  might  take  out  execution  under  it  against  the  partnership 
and  every  *member  of  it.     Now  that  Act  was  in  force  at  the  time       [  '^^s  ] 
of  the  passing  the   1   &  2  Vict.  c.  110.     In  the  year  1838  the 
8  &  4  Will.  IV.  c.  98,  was  passed,  and,  by  it,  banking  copartner- 
ships consisting  of  more  than  six  members,  were  permitted  to  carry 
on  business  in  London  or  within  sixty-five  miles  of  it,  on  certain 
terms.    Now  let  us  see  whether  there  were  any  other  Companies  to 
which  the  language  of  the  1  &  2  Vict.  c.  110,  can  be  held  to  apply. 
There  certainly  was  one  other  class  of  trading  Companies ;  because, 
by  the  Act  which  was  passed  in  1887,  namely,  the  7  Will.  IV.  & 
1  Vict.  c.  78,  intituled,  "  An  Act  for  better  enabling  her  Majesty  to 
confer  certain  Powers  and  Immunities  on  Trading  and  other  Com- 
panies "  power  was  given,  to  the  Crown,  not  to  incorporate  partner- 
ships, but  to  grant  them  privileges  which,  by  common  law,  would 
not  be  granted;   namely,  to  trade  under  liabilities  to  a  certain 
degree  restricted.     The  principal  provisions  of  that  Act,  are  these : 
[His   Honour   here   stated  the  provisions  of  the  Act,  and  then 
continued  as  follows  :]  That,  therefore,  was  a  class  of  Companies       L  ^37  ] 
not  incorporated,  or  which  might  come  under  the  description  of 
public  Companies  not  incorporated,  which  existed  at  the  time  of  the 
passing  of  the  1  &  2  Vict.  c.  110.    Now  those  two  classes  are,  so  far  as 
I  can  discover,  the  only  two  classes  of  Companies  not  incorporated, 
to  which  the  Act  of  Vict,  can,  by  possibility,  refer.    I  mean  Banking 
Companies  existing  under  the  7  Geo.  IV.  c.  46,  and  the  subsequent 
^extension  of  that  Act  by  the  Act  passed  in  the  year  1888,  the       f  •288  ] 
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3  &  4  Will.  IV.  c.  98,  and  Companies  associated  for  trading  or  other 
purposes,  having  letters  patent  granted  by  the  Grown,  but  not 
incorporated.  And  it  seems  to  me,  if  those  were  the  only  two 
classes,  that  either  one  or  both  of  them  must  be  the  class  or  classes 
to  which  the  Act  of  Vict,  refers.  That  the  words,  **  public  Com- 
pany not  incorporated,"  would  be  applied,  properly,  to  the  last  class, 
seems  to  me  to  admit  of  no  doubt.  The  names  of  the  members  and 
of  the  officers  who  are  to  sue  and  be  sued  on  behalf  of  the  Company, 
the  objects  of  the  society,  and  many  other  particulars  relating  to  it, 
are  to  be  enrolled,  and,  thereby,  made  public.  Therefore,  it  seems 
to  me  to  be  impossible  to  doubt  that  such  a  Company  would  be  a 
public  Company  not  incorporated  within  the  meaning  of  the  Act 
of  Vict. 


1851. 
/'«*.  10,12. 

Lord  CSAN- 

WORTH,  V.-C. 

[242] 


[  ♦24«  ] 


In  re  PARKINSON'S  TRUST. 

(1  Simons  (N.  S.)  242— 247 ;  S.  C.  20  L.  J.  Ch.  224 ;  15  Jur.  165.) 

A  testator  bequeathed  the  residue  uf  his  persoual  estate  to  trustees,  iu 
I  rust  for  his  wife,  during  her  widowhood,  and,  after  her  death  or  secoud 
marriage,  in  trust  to  be  divided,  share  and  share  alike,  among  his  five 
sisters  and  their  respective  families,  if  any : 

Held  that  each  sister  and  her  children  Hviug  at  the  testator  s  death,  were 
entitled,  in  remainder  expectant  on  the  death  or  second  marriage  of  the 
widow,  to  one-fifth  of  the  residue,  as  joint  tenants. 

Robert  Parkinson,  by  his  will  dated  the  12th  of  March,  1808, 
bequeathed  his  residuary  personal  estate  to  his  father,  Robert 
Parkinson  and  to  Richard  Rawes,  in  trust  to  pay  the  interest  to 
his  wife,  Agnes  Parkinson,  during  her  widowhood,  and,  on  her 
death  or  second  marriage,  the  principal  to  be  divided,  share  and 
share  alike,  among  his  five  sisters,  Elizabeth,  Ann,  Isabella, 
Dorothy,  and  Emma,  and  their  respective  families,  if  any. 

The  testator  died  in  September,  1808.  His  widow  and  sisters 
survived  him.  His  sister  Elizabeth  married  and  had  children,  but 
neither  she  nor  her  husband  nor  their  children  had  been  heard  of 
for  many  years.  Ann,  who  was  one  of  the  petitioners,  married  in 
1800,  and  had  two  children,  both  of  whom  were  still  living.  The 
testator's  three  other  sisters  were  dead.  Isabella  married  William 
Steel  and  had  three  children  all  of  whom  were  dead,  but  some  of 
them  left  children  who  were  still  living.  Dorothy  married  in  1801, 
and  had  several  children,  some  of  whom  were  still  living.  Emma 
married  in  February,  1808,  and  had  children,  all  of  whom,  except 
one,  were    dead   and  died   unmarried.    The    ^survivor    too  was 

(1)  Burt  V.  JltUyar  (1872)  L.  B.  14  Eq.  160,  41  L.  J.  Oh.  430,  26  L.  T.  833. 
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unmarried.    Bawes  survived  his  co-trustee,  and  died  in  February,         in  re 
1849.     The  testator's  widow  died  in  July  following,  without  having       tbust. 
married  a  second  time. 

The  testator's  residuary  estate  consisted  of  d54{.  stock:  and 
Kawes's  executors  having  transferred  it  into  Court,  the  petition 
was  presented  by  the  testator's  sister  Ann,  the  personal  repre- 
sentative of  his  sisters  Isabella  and  Dorothy,  and  the  only  surviving 
child  of  his  sister,  Emma,  praying  that  the  stock  might  be  sold  and 
one-fifth  of  the  proceeds  paid  to  each  of  the  petitioners  (i). 

The  petition  now  came  on  to  be  heard. 

Mr.  Phillips,  for  the  petitioners,  contended  that  the  words : 
"  and  their  respective  families,  if  any,"  were  to  be  rejected  as 
surplusage. 

Mr.  Elder  ton,  for  the  children  of  the  testator's  sisters,  who 
were  born  after  the  testator's  death,  contended  that  each  of 
the  sisters  took  one-fifth  of  the  fund,  for  life,  with  remainder  to 
her  children. 

Mr,  Sliebbeare,  for  the  children  born  before  the  testator's 
death,  contended  that  each  sister  £^nd  her  children  who  were 
living  at  the  testator's  death,  took  one-fifth  of  the  fund,  as 
joint- tenants. 

Mr.  Nalder  appeared  for  Bawes's  executors. 

The    cases  cited,   are  mentioned   and   observed    upon  in   the       [  2^^  ] 
judgment. 

Thb  Vicb-Chancbllor  :  reb,u. 

This  petition  was  presented  under  the  late  Act  for  the  relief  of 
trustees.  The  question  arises  under  the  will  of  a  testator  named 
Kobert  Parkinson,  dated  so  long  ago  as  the  12th  of  March,  1808, 
and  who  died  a  few  months  afterwards.  By  that  will,  the  testator, 
after  giving  several  legacies,  goes  on  to  say :  '*  Item,  1  further 
declare  my  will  and  mind  to  be  that  my  said  executors  and  trus- 
tees, Bobert  Parkinson  and  Bichard  Bawes,  shall  and  do,  after 
paying  out  the  aforesaid  legacies,  at  the  expiration  of  one  year 

(1)  Neither  the    petition    nor  the  testator's  death,  or  any  other  date  or 

affidavit   in    support    of    it,    stated  fact  than  is  mentioned  in  the  statement 

whether  any  of  the  children  of  the  of  the  case, 
testator's  sisters  were  bom  before  the 
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In  re        after  my  decease,  lend  oat  the  residue  and  remainder  of  my  said 

IP  A  YlKTNftf)N'H 

Tbust.  personal  estate  and  effects,  after  having  paid  off  all  my  jast  debts, 
funeral  expenses  and  probatory  fees,  to  good  or  reputed  good 
security  or  securities,  the  interest  annually  arising  from  which 
principal  sum  or  sums,  to  be  paid,  annually,  to  my  dear  wife, 
Agnes  Parkinson,  so  long  as  she  shall  continue  my  widow  and  in  a 
state  of  chaste  viduity,  and,  at  her  decease  or  her  sooner  non- 
conformity to  the  said  last-mentioned  clauses  and  injunctions,  the 
said  principal  sum  to  be  equally  divided,  share  and  share  alike, 
among  my  five  sisters,  Elizabeth,  Ann,  Isabella,  Dorothy  and 
Emma,  and  their  respective  families,  if  any."  Then  there  was  a 
proviso  in  case  his  wife  died  leaving  a  child,  which  event  did  not 
ultimately  occur. 

The  testator  died  soon  after  the  date  of  his  will.  His  wife  lived 
until  1849 ;  and,  on  her  death,  the  residue  became  distributable. 
And  the  question  now  is  who  is  entitled  to  it  ?  One  of  the  trustees 
died  long  ago;  but  the  other  lived  until  a  comparatively  recent 
period  ;  and  the  fund  was  transferred  into  Court  by  his  executors. 
[  245  }  There  is  no  doubt  that  the  persons  entitled  are  those  persons  who 

can  claim  as  being  the  five  sisters  and  their  respective  families,  if  any. 
In  the  first  place,  I  think  that  the  will  is  to  be  read  just  as  if 
the  testator  had  directed  the  residue  of  his  personal  estate  to  be 
disposed  of,  after  the  death  or  second  marriage  of  his  widow,  in 
the  following  manner ;  that  is  to  say,  one-fifth  to  his  sister  Elizabeth 
and  her  family,  if  any,  and  so  on. 

Now  three  constructions  were  contended  for  :  first  of  all,  on  the 
part  of  the  petitioners,  who  represent  the  five  sisters,  the  contention 
was  that  the  gift  must  be  read  as  if  it  had  been  to  the  five  sisters ; 
and  that  the  words,  "family,  if  any,"  should  be  rejected  as  being 
surplusage.  Mr.  Eldei-ton  contended,  on  behalf  of  all  the  children 
of  the  sisters,  that  the  true  construction  was  that  each  of  the 
sisters  took  an  estate  for  life,  with  remainder  to  their  children. 
And  Mr,  Shebbeare,  on  the  part  of  the  children  who  were  bom  at 
the  death  of  the  testator,  contended  that  the  true  construction 
was  that  it  was  a  gift  to  the  widow  for  her  life,  with  remainder, 
as  to  one-fifth,  to  the  testator*s  sister,  Elizabeth,  and  her  children 
living  at  the  testator's  death,  as  joint-tenants;  as  to  another 
fifth,  to  Ann  and  her  children  living  at  the  same  time,  as 
joint- tenants,  &c.  &c.,  that  is  to  say,  that  each  sister  and  the 
children  of  that  sister  who  were  living  at  the  testator's  death, 
took    one-fifth  as   joint-tenants.     Mr.  PhiUips   alone  contended 
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that  the  words,  "and  their  families,  if  any,"  mast  be  rejected;  in  re 
and  he  relied,  particalarly,  on  Robinson  v.  Waddeloiv  (i),  before  trust. 
the  late  Yice-Chancellob  of  England,  in  which  he  distinctly 
rejected  the  words,  ''  and  their  husbands  and  families,"  as 
incapable  of  ^being  construed.  I  cannot  say  that  that  case  is  [  *246  ] 
quite  satisfactory  to  my  mind ;  but  I  think  that  it  is  sufficient  to 
say  that  the  decision  turned,  very  much,  on  the  specialty  of  the 
language  of  the  will  in  that  case.  At  all  events,  it  is  not  a  case  at 
all  strictly  analogous  to  the  present ;  and  I  do  not  think  that  I  can  act 
upon  it.  Mr.  Phillips  suggested  that  there  was  no  case  in  which 
the  Court  had  given  effect  to  the  words,  "  and  their  families,"  when 
coupled  with  a  gift  to  the  parents.  There  are,  however,  cases  in 
which  the  Court  has  put  a  construction  on  the  word,  ''  family,"  and 
held  it  to  mean,  **  children,"  as  it  does  in  common  parlance.  I 
allude  to  Barnes  v.  Patch  (2)  and  Wood  v.  Wood  (3).  That  the 
testator  here  used  the  word  in  that  sense,  is  quite  obvious ;  for 
none  of  his  sisters  had  been  married  longer  than  seven  or  eight 
years,  and  one  of  them  had  been  married  only  a  month,  and 
another  was  not  married  at  all ;  and,  therefore,  none  of  them 
could  have  any  family  except  children,  and  two  of  them  might  not 
have  even  a  child  ;  which  accounts  for  his  saying,  ''if  any."  The 
question  then  is  whether  the  word, ''  family,"  becomes  incapable  of 
interpretation  when  the  bequest  is  a  bequest  to  the  parents  and 
their  families  ?  I  cannot  see  any  reason  for  that.  And,  in  Woods 
V.  Woods  (4),  Lord  Cottbnham  held  that  a  gift  to  a  woman,  towards 
her  support  and  her  family,  gave  the  children  an  interest.  He  did 
not  suppose  that  the  children  were  necessarily  excluded,  because 
the  gift  was  coupled  with  a  gift  to  the  parent :  and  in  Beales  v. 
Crisford  (5),  the  late  Yice-Chancellor  of  Enoland  held  the  same 
thing.  But  the  will  in  that  case  was  so  strangely  worded,  that  it 
is  hardly  an  authority  for  anything.  I  do  not  think,  however,  that 
I  can  reject  these  words,  as  being  incapable  *of  interpretation.  [♦247] 
On  the  contrary,  I  think  that  it  is  perfectly  obvious  that  what  the 
testator  meant  was :  **  my  sisters  and  their  children  :  "  he  meant 
to  include  the  children. 

Mr.  Elderton  contended  that  the  testator  had,  in  effect,  said : 
**  I  give  to  my  sisters  for  their  lives,  and,  after  their  deaths  to 
all  their  children :  "  but  my  answer  to  that  is  that  that  is  not  what 

(1)  42  B.  B.  138  (8  Sim.  134).  case]. 

(2)  7  R.  B.  127  (»  Vefl.  604).  (4)  43  B.  B.  214  (1  My.  &  Cr.  401). 

(3)  3  Hare,  65  [a  perfectly  plain         (5J  60  B.  B.  412  (13  Sim.  592). 
B.B. — VOL.  LXXXJX.  6 
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the  testator  has  said.  The  only  authority  appearing  to  sapport 
that  view  of  the  case,  was  a  case  before  Vice-chancellor  Knight 
Bruce  about  a  year  ago,  of  Froggett  v.  WardeU  (i)  :  but  I  cannot 
rely  on  that  case:  and  the  learned  Judge  who  decided  it  would 
be  the  last  to  say  that  it  is  a  decision  which  governs  this  case.  It 
turned  on  the  special  circumstances  of  the  case :  and,  like  Robinscm 
V.  Waddelow,  it  cannot  govern  any  other  case. 

The  result  of  my  consideration  of  this  question,  is  that  the 
property  must  be  divided  into  fifths,  and  that  each  of  the  sisters 
and  such  of  her  children  as  she  had  living  at  the  death  of  the 
testator,  are  entitled  to  take  one-fifth,  as  joint-tenants. 

Declare  that  each  sister  of  the  testator,  together  with  the  children 
that  she  had,  if  any,  living  at  the  death  of  the  testator,  became 
entitled,  expectant  on  the  decease  of  the  widow,  to  one-fifth  of  the 
residuary  estate.  And,  the  trustees  undertaking  to  dispose  of 
four-fifths  of  the  fund  according  to  that  declaration,  let  those  four- 
fifths  be  re- transferred  to  them ;  and  let  the  remaining  fifth  be 
carried  over  to  the  account  of  the  testator's  sister,  Elizabeth,  and 
her  family,  if  any. 


1851. 

Jan.  10,  20. 

Feb.  22. 

Lord  Crak- 

WORTH,  V.-C. 

[260  J 


In  re  CROSS'S  ESTATE. 
Ex  PARTE  FLAMANK  (2). 

(1  Simons  (N.  S.)  260—271.) 

Money  paid  into  Court,  by  a  Railway  Company,  for  land  taken,  under 
the  Lands  Clauses  Act,  from  a  person  who  was  in  a  state  of  mental 
imbecility,  and  who  continued  in  that  state  until  his  death,  but  was  not  the 
subject  of  a  commission  of  lunacy,  ordered,  after  his  death,  not  to  be 
reinvested  in  or  considered  as  land,  but  to  be  paid  to  his  executors.  The  sale 
being  treated  as  a  valid  sale  by  a  person  seised  in  fee  and  competent  to  sell 

T.  L.  Cross,  late  of  Louth  in  the  county  of  Lincoln,  miller, 
by  his  will  dated  in  1839,  devised  his  residuary  real  estate  to 
trustees,  in  trust,  in  equal  third  parts,  for  his  three  nieces,  the 
petitioners,  for  their  separate  use  for  life,  with  remainder  for  their 
children  in  fee ;  and  he  bequeathed  his  residuary  personal  estate 
to  the  petitioners  share  and  share  alike,  and  appointed  them  the 
executrixes  of  his  will. 

The  East  Lincolnshire  Bailway  Act  was  passed  in  1846,  and  the 
Companies  Clauses,  the  Lands  Clauses  and  the  Bailway  Clauses 
Consolidation  Acts,  were  incorporated  with  it.    In  November,  1848, 

(1)  84  B.  R.  402  (3  De  Or,  &  Sm.  (1884)  27  Ch.  D.  309,  53  L.  J.  Oh. 
685).  1006,  51  L.  T.  83,  on  the  ground  that 

(2)  Dissented  from.  In  re  Tugwell     the  sale  was  not  a  valid  sale.— >0.  A.  S. 
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at  which  time  Gross  had  become  paralytic  and  wholly  incapable        in  re 

of  transacting  or  even  attending  to  business,  the  Company  took      bstatb. 

possession  of  part  of  his  land  comprised  in  the  residuary  devise 

in  his  will,  for  tlie  purposes  of  their  undertaking,  and  served  him 

with  notice,  under  the  18th  section  of  the  Lands  Glauses  Act,  that 

they  were  willing  to  treat  for  the  purchase  thereof.     No  attention 

was  paid  to  that  notice:  in  consequence  of  which  the  Company 

procured  a  jury  to  be  summoned  to  determine  the  amount  of  the 

purchase- money :  but  ^neither  Cross  nor  any  person  on  his  behalf,       [  *26i  ] 

appeared  on  the  inquiry  before  the  jury:  whereupon  the  amount 

of  the  purchase- money  was  determined,  by  a  surveyor  appointed 

by  two  justices  of  the  peace  to  be  740Z. :  and,  in  April,  1849,  the 

Company  paid  that  sum  into  Court,  to  the  credit  of  Ex  parte  The 

East  Lincolnshire  Railway  Company,  the  account  of  T.  L.  Cross 

of  Louth  in  the  county  of  Lincoln,  miller  (i). 

Cross  continued  in  a  state  of  mental  imbecility  until  his  death. 
He  died  in  January,  1850,  but  without  having  been  the  subject 
of  a  commission  of  lunacy.  The  petition  was  presented  in  April, 
1850»  at  which  time  all  the  petitioners  were  married,  but  only 
one  of  them  had  issue.  It  stated  that  the  petitioners  or  their 
husbands  had  not  settled  or  agreed  to  settle  their  shares  of  the 
740/. ;  and  prayed  that  one-third  of  that  sum,  might  be  paid  to 
each  of  their  husbands ;  or,  if  the  Court  should  be  of  opinion  that 
the  740L  was  to  be  considered,  in  equity,  as  part  of  Cross's 
residuary  real  estate,  then  that  it  might  be  invested  in  Consols, 
in  the  name  of  the  Accountant-General,  to  the  credit  of  Ex  parte 
The  East  Lincolnshire  Railway  Company,  the  account  of  the 
devisees  of  T.  L.  Cross,  late  of  Louth  in  the  county  of  Lincoln, 
miller  ;  and  that  one-third  of  the  dividends  might  be  paid,  to  each 
of  the  petitioners,  on  her  separate  receipt,  till  further  order  (2). 

Mr.  Bethell,  and  Mr.  Sluzpter,  in  support  of  the  petition, 
referred  to  the  7th,  76th,  77th  and  78th  sections  of  the  Lands 
Clauses  Act,  and  said  that,  if  the  owner  *of  land  taken  by  a  [  *2H2  ] 
Company  for  the  purposes  of  their  undertaking,  failed  to  appear 
on  the  inquiry  before  a  jury,  the  purchase-money,  whatever  might 
be  the  cause  of  the  owner's  default,  was  to  be  paid  into  Court  under 
the  76th  section;  and  that  the  78th  section  directed  the  Court 
to  distribute  it,  as  personalty,  amongst  the  parties  entitled  to  it. 

(1)  See  Lands  GlauBes  Act,  sects.  47,         (2)  See  sects.  69  and  70. 
58,  and  76. 
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In  re  Mr.  Lloyd,  for  the  trustees  of  Cross's  will  and   the  infant 

Estate.  children  of  one  of  the  petitioners,  said  that  Cross  Tvas  in  a  state 
of  mental  incapacity  at  the  time  when  the  Company  took  his  land, 
and  continued  in  that  state  until  his  death  ;  and  that,  though 
no  committee  of  his  estate  was  ever  appointed,  yet  the  enactments 
of  the  Lands  Clauses  Act  with  regard  to  persons  in  his  unfortunate 
condition,  applied  ;  and,  therefore,  the  740/.  ought  to  be  reinvested 
in  land  under  the  69th  section,  and  the  land  be  conveyed  to  the 
trustees  upon  the  trusts  of  his  will.     *     *     * 

[  268  ]  Mr.  Bethellf  in  reply,  said  that  the  Lands  Clauses  Act  con- 

tained no  direction  that  the  purchase-money  for  land  taken  from 
a  person  in  a  state  of  mental  incapacity,  should  be  dealt  with 
otherwise  than  under  the  78th  section,  unless  he  had  been  found 
to  be  either  a  lunatic  or  an  idiot,  and  the  land  had  been  sold 
by  the  committee  of  his  estate;  in  which  case  the   money  was 

[  •264  ]  to  be  reinvested  *in  land ;  [and  he  cited  Ex  parte  Hawkins  (1)  and 
Oxenden  v.  Lord  Ccrfnjyton  (2)]. 

Feb.  22,      The  Vicb-Chancbllor  : 

The  petition  in  this  case  was  presented  by  the  executrixes  of 
a  deceased  gentleman  of  the  name  of  Cross,  praying  that  the  sum 
of  740/.,  which  had  been  paid,  into  Court,  by  the  East  Lincolnshire 
Bailway  Company,  for  lands  of  which  the  deceased  had  been  seised 
in  fee  and  which  the  Company  had  taken  for  the  purposes  of  their 
undertaking,  might  be  paid  out,  to  the  petitioners,  in  certain  shares. 
I  should  have  ordered  the  money  to  be  paid  to  them,  as  a  matter 
of  course,  if  an  affidavit  had  not  been  filed  stating  that  Cross, 
at  the  time  when  the  Company  gave  him  notice  of  their  intention 
to  take  his  land  and  until  his  death,  was  in  a  state  of  mental 
imbecility :  and  I  shall  decide  who  are  the  parties  entitled  to  the 
fund  in  Court,  on  the  assumption  that  that  was  the  case. 

The  question  depends  upon  the  construction  of  the  Lands  Clauses 
Consolidation  Act,  7  &  8  Vict.  c.  18.  The  7th  section  of  that  Act 
says  that  it  shall  be  lawful  for  all  parties  being  seised  of  any  lands 
which  the  promoters  of  the  undertaking  may  require  for  the 
purposes  of  their  undertaking,  to  sell  and  convey  the  same  to  the 
1*266]  ^promoters,  and  to  enter  into  all  necessary  agreements  for  that 
purpose,  and  particularly,  that  it  shall  be  lawful  for  corporations, 
tenants  for  life,  &c.>  so  to  do.  So  that  all  persons  are  enabled  to 
sell  and  convey :  and  it  was  contended  that,  as  Cross  was  seised  ia 
(1)  60  E.  E.  406  (13  Sim.  669).  (2)  2  E.  E.  131  (2  Ves.  Jr.  69). 
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fee,  he  would  not  have  wanted  any  authority  to  sell  and  convey,  in  re 
unless  he  had  been  in  a  state  of  mental  imbecility ;  and  that  the  estatb. 
words,  **  it  shall  be  lawful  for  all  persons,"  &c.,  gave  him  that 
authority.  But  I  do  not  think  it  will  be  necessary  to  decide 
whether  authority  was  given  to  him,  by  those  words,  or  not.  For 
it  is  certam  that  the  Company  did  not,  in  this  case,  get  the  lands 
by  agreement.  What  then  is  the  way  of  getting  possession  of 
lands  otherwise  than  by  agreement?  Sect.  18  says  that,  when 
the  promoters  of  the  undertaking  shall  require  to  purchase  or  take 
any  of  the  lands  which  they  are  authorized  to  purchase  or  take, 
they  shall  give  notice  thereof  to  the  parties  interested  in  such 
lands,  or  to  the  parties  enabled,  by  the  Act,  to  sell  and  convey 
the  same,  and,  by  such  notice,  shall  demand,  from  such  parties, 
the  particulars  of  their  estate  and  interest  in  such  lands  and  of  the 
claims  made  by  them  in  respect  thereof;  and  every  such  notice 
shall  state  the  particulars  of  the  lands  so  required,  and  that  the 
promoters  of  the  undertaking  are  willing  to  treat  for  the  purchase 
thereof.  Now  that  notice  was  given  to  Gross.  Then  section  21 
enacts  that  if  the  party  to  whom  such  notice  has  been  given, 
shall  fail,  for  twenty-one  days  after  the  service  of  it,  to  state  the 
particulars  of  his  claim  in  respect  of  such  land,  or  to  treat  or 
agree,  with  the  promoters,  in  respect  thereof,  the  amount  of  the 
compensation  to  be  paid  to  him,  shall  be  settled  in  the  manner 
thereinafter  provided  for  settling  cases  of  disputed  compensation. 
Then  the  Act  provides  two  modes  of  settling  disputed  claims  to 
compensation :  ^one  is  by  arbitration ;  which  is  out  of  the  question  [  *266  ] 
here :  the  other  is  by  a  jury ;  and,  with  respect  to  that,  sect.  88 
provides  that,  before  the  promoters  shall  issue  their  warrant  for 
summoning  a  jury  for  settling  any  case  of  disputed  compensation, 
they  shall  give  not  less  than  ten  days'  notice,  to  the  other  party, 
of  their  intention  to  cause  such  jury  to  be  summoned,  and,  in  such 
notice,  the  promoters  shall  state  what  sum  of  money  they  are 
willing  to  give  for  the  interest  in  such  lands  sought  to  be  purchased 
by  them  from  such  party.  That  also  was  done.  Then  sect.  89 
enacts  that  in  every  case  in  which  any  such  question  of  disputed 
compensation,  shall  be  required  to  be  determined  by  the  verdict  of 
a  jury,  the  promoters  of  the  undertaking,  shall  issue  their  warrant 
to  the  sheriff,  requiring  him  to  summon  a  jury  for  that  purpose. 
That  too  was  done;  and  the  jury  met ;  but  Gross  did  not  attend, 
and,  in  such  a  case,  the  47th  section  says  that  the  inquiry  shall 
not  be  further    proceeded    in,   but    the    compensation    shall    be 
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In  re        ascertained  by  a  surveyor  appointed  by  two  justices  of  the  peace. 

Ebtatk.  Accordingly  a  surveyor  was  appointed  pursuant  to  the  58th 
section ;  and  he  ascertained  the  compensation  to  which  Cross  was 
entitled  in  respect  of  his  land,  to  be  7402. ;  and  that  sum  was 
paid  into  the  Bank  under  the  76th  sect,  which  directs  that  the 
purchase-money  shall  be  paid  into  the  Bank,  in  the  name  of 
the  Acconntant-General,  to  the  credit  of  the  parties  interested 
(that  is,  in  this  case,  to  the  credit  of  Gross)  if  the  owner  of  the 
land  fails,  as  was  the  case  here,  to  appear  on  the  inquiry  before 
the  jury.  Then  sect.  78  directs  what  is  to  be  done  with  the 
money  when  it  is  in  the  Bank.  It  says  that,  upon  the  applica- 
tion,  by  petition,  of  any  party  making  claim  to  the  money  or  any 
part  thereof,  or  to  the  lands  in  respect  whereof  the  same  shall 

[  *267  ]  have  been  "^^deposited,  or  any  part  of  such  lands,  or  any  interest 
in  the  same,  the  Court  of  Chancery  may,  in  a  summary  way,  as 
to  such  Court  shall  seem  fit,  order  such  money  to  be  laid  out  or 
invested  in  the  public  funds,  or  may  order  distribution  thereof, 
or  payment  of  the  dividends  thereof,  according  to  the  respective 
estates,  titles,  or  interests  of  the  parties  making  claim  to  such 
money  or  lands,  or  any  part  thereof,  and  may  make  such  other 
order  in  the  premises  as  to  such  Court  shall  seem  fit.  Under  that 
section  the  executrixes  of  Cross  claim  the  7402.,  as  being  the 
purchase-money  to  which  Cross  was  entitled  for  the  land  taken 
by  the  Company. 

Now  did  sect.  7  authorize  Cross  to  sell,  or  did  it  not  ?  If  it  did, 
the  effect,  in  my  opinion,  was  to  make  his  contract  as  good  as  if 
he  had  been  compos  mentis ;  and  his  executrixes  would  clearly  be 
entitled  to  the  740/.  He  was  compelled  to  sell ;  but,  when  he  had 
sold,  he  stood  in  the  same  situation  as  he  would  have  been  in,  if 
he  had  been  compos  mentis  and  had  sold  voluntarily. 

If  he  was  not  auihorized  to  sell,  and,  therefore,  the  Company 
were  not  justified  in  taking  his  land  under  the  compulsory  powers 
of  the  Lands  Clauses  Consolidation  Act,  still  the  devisees  under  his 
will  cannot  be  entitled  to  the  money.  Their  claim  would  be  to  the 
land,  and  not  to  the  money.  And  it  does  not  lie  in  the  mouth  of 
the  Company  to  make  the  objection ;  for  they  have  taken  the  land ; 
and,  therefore,  they  cannot  say  that  there  was  no  authority  to  take 
it.  Therefore  I  can  deal  with  the  money  in  no  other  way  than  as 
if  it  had  been  paid  for  the  purchase  of  land  sold  by  a  person  seised 
in  fee,  and  who  was  competent  to  sell  it. 

[  ♦268  ]  It  was  observed,  in  the  course  of  the  argument,  that  *Lhe  78th  sect. 
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of  the  Act  empowers  the  Court  to  order  the  money  in  Court  to  be  in  re 
invested  in  the  funds,  or  to  order  distribution  thereof  or  payment  estate. 
of  the  dividends  thereof,  according  to  the  respective  estates,  titles 
or  interests  of  the  parties  making  claim  to  such  money  or  lands, 
liut  that  gives  no  claim  to  the  parties  who  are  entitled  in  remainder, 
under  Gross's  will.  Those  words  were  necessary  because  the  persons 
seised  of  the  lands  in  respect  of  which  the  money  had  been  paid 
into  Court,  might  be  seised  as  joint- tenants,  or  tenants  in  common, 
or  as  tenant  for  life  and  remainderman. 

I  hesitated  to  give  judgment  in  this  case,  because  I  was  informed 
that  Vice-Chancellor  Knight  Bruce  had  decided  that  money  paid 
for  land  taken  by  a  Bailway  Company  from  a  person  in  a  state  of 
mental  imbecility  was  to  be  considered  as  land.  But,  on  looking 
at  the  Act  on  which  the  case  before  him  arose,  I  found  that  it 
contained  a  provision  differing  very  materially  from  the  provisions 
of  the  Act  on  which  I  am  now  adjudicating.  It  was  a  local  Act 
passed  in  the  6  Will.  IV.,  and,  therefore,  long  before  that  Act.  It 
contained  a  sect,  corresponding,  very  nearly,  with  the  7th  sect,  of 
the  Lands  Clauses  Act.  The  14th  sect,  empowered  all  corpora- 
tions, tenants  in  tail  or  for  life,  trustees,  &c.,  and  all  other  persons 
whomsoever  to  contract  for  the  sale  of  the  lands  of  which  they 
were  seised,  and  to  convey  the  same  to  the  Company.  That  section 
seems  to  me  to  be  very  much  in  conformity  to  the  7th  sect,  of  the 
Lands  Clauses  Act.  Then  observe  what  follows  in  sect.  31  of  the 
local  Act.  It  says  that  if  any  persons  thereby  capacitated  to  sell, 
should  neglect  or  refuse  to  treat,  or  should  not  agree,  with  the 
Company,  for  the  sale  of  their  estates  or  interests ;  or  should,  by 
reason  of  absence,  be  prevented  from  treating,  or  should,  by  reason 
of  *any  impediment  or  disability,  whether  provided  for  by  the  Act  [  *269  ] 
or  not,  be  incapable  of  making  such  agreement  conveyance  or 
release  as  should  be  necessary  or  expedient  for  the  purpose  of 
enabling  the  Company  to  take  such  lands  or  to  proceed  in  making 
the  railway,  or,  in  any  other  case  where  an  agreement  for  the 
purchase  of  lands  could  not  be  made,  then  and  in  every  such  case, 
the  Company  should  and  were  thereby  required  to  issue  a  warrant 
to  the  sheriff  commanding  him  to  summon  a  jury  to  inquire  as  to 
the  sum  of  money  to  be  paid  for  the  purchase-money  of  the  land 
to  be  taken. 

It  is  quite  clear,  therefore,  that,  when  the  Company  wanted  the 
lands  of  any  person  who  was  incapable  of  agreeing  for  the  sale  of 
them,  it  was  their  duty  to  have  the  sum  to  be  paid  for  them 
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In  re        ascertained  by  a  jury.    Then  sect.  44  enacts :  "  That  if  any  money 

C^  rora'a 

Estate.  ^ball  be  agreed  or  awarded  to  be  paid  for  the  purchase  of  any  lands 
to  be  taken  or  used  by  virtue  of  the  powers  of  this  Act,  or  of  any 
interest  therein,  or  for  any  compensation  or  satisfaction  under  this 
Act,  which  any  corporation,  trustee,  or  feoflfee  in  trust,  or  any 
person  whomsoever  having  no  power  to  convey  the  premises  in 
respect  of  which  the  same  may  be  payable,  otherwise  than  by 
virtue  of  this  Act,  shall  be  entitled  unto  or  interested  in,  such 
money  shall,  in  case  the  same  shall  amount  to  or  exceed  the  sum 
of  200{.,  with  all  convenient  speed,  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Exchequer,  to  be  placed  to  his  account 
there.  Ex  })aHe  *  The  Midland  Counties  Railway  Company  ; '  and 
shall,  when  so  paid  in,  there  remain  until  the  same  shall,  by  order 
of  the  said  Court  made  in  a  summary  way  upon  petition  to  be 

[  •270  ]  presented  to  the  said  Court  by  the  party  who  would  ♦have  been 
entitled  to  the  rents  and  profits  of  the  said  lands,  be  applied  either 
in  the  purchase  or  redemption  of  the  land  tax,  or  in  or  towards  the 
discharge  of  any  debt  or  other  incumbrance  affecting  the  said  lands, 
or  affecting  other  lands  standing  settled  therewith  to  the  same  or 
the  like  uses,  trusts,  intents,  or  purposes,  as  the  said  Court  of 
Exchequer  shall  authorize  to  be  purchased  or  paid,  or  such  part 
thereof  as  shall  be  necessary ;  or  until  the  same  shall,  upon  the 
like  application,  be  laid  out,  by  order  of  the  said  Court  made  in  a 
summary  way  as  aforesaid,  in  the  purchase  of  other  lands,  which 
shall  be  conveyed,  limited,  and  settled  to,  for,  and  upon  such  and 
the  like  uses,  trusts,  intents,  and  purposes,  and  in  the  same  manner 
as  the  lands  which  shall  be  so  purchased,  taken,  or  used  as  afore- 
said, or  in  respect  of  which  such  compensation  or  satisfaction  shall 
be  paid,  stood  settled  or  limited,  or  such  of  them  as,  at  the  time  of 
making  such  conveyance  and  settlement,  shall  be  existing,  undeter- 
mined or  capable  of  taking  effect ;  and,  in  the  mean  time  and  until 
such  purchase  can  be  made,  the  said  money  may,  by  order  of  the 
said  Court  upon  application  thereto,  be  invested,  by  the  said 
Accountant-General,  in  his  name  in  ttie  purchase  of  82.  per  cent. 
Consolidated  or  3/.  per  cent.  Reduced  Bank  Annuities,  or  in 
Government  or  real  securities;  and,  in  the  mean  time  and  until 
such  annuities  or  securities  shall  be  ordered,  by  the  said  Court,  to 
be  sold  for  the  purposes  aforesaid,  or  shall  be  called  in  or  cancelled, 
the  dividends  or  interest  and  annual  produce  thereof  shall,  from 
time  to  time,  by  order  of  the  said  Court,  be  paid  to  the  party  who 
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would  for  the  time  being  have  been  entitled  to  the  rents  and  profits 
of  such  lands  so  to  be  purchased  and  settled.*'  That  is  an  express 
provision  that,  when  any  person  has  his  lands  taken  under  the 
•powers  of  the  Act,  the  money  paid  for  them  shall  be  reinvested  in 
the  purchase  of  land.  Therefore  the  decision  to  which  Yice- 
Chancellor  Knight  Bbucb  cauie  in  that  case,  was  right  under  the 
express  terms  of  the  local  Act.  But  the  language  of  the  general 
Act  is,  as  I  have  pointed  out,  very  different ;  and  so  I  do  not  feel 
myself  pressed  by  that  decision.  I  must  treat  the  money  as  being 
paid  in  by  a  party  seised  in  fee  and  competent  to  sell :  and,  there- 
fore, I  shall  order  it  to  be  paid  out  to  the  executrixes  of  Cross. 

The  costs  which  the  Company  are  liable  to,  must  be  paid  by  them, 
and  the  extra  costs  must  come  out  of  the  fund. 


In  re 
Grobs's 

ESTATK. 


[  •271  ] 


1861. 

March  20,  21. 

April  16. 


WILSON  V.   WILSON. 

(1  Simons  (N.  S.)  288—300 ;  S.  C.  20  L.  J.  Ch.  365 ;  15  Jur.  349.) 
[The  periods  for  accumulation  allowed  by  the  Thellusson  Act  are     i^^d  Cbax- 
not  cumulative,  but  alternative  only :  see  Jagger  v.  dagger  (1884)   ^^^™\\''^' 
25  Ch.  D.  729,  53  L.  J.  Ch.  201,  49  L.  T.  667.] 


[  288  ] 


The   king   of  the   TWO   SICILIES   v.  WILLCOX(l). 

(1  Simons  (N.  8.)  301—336;  S.  C.  20  L.  J.  Ch.  417  ;  15  Jur.  214.) 

During  a  revolution  in  Sicily,  the  revolutionary  Goveruineut  sent  two  of 
the  defendants,  who  were  natives  and  inhabitants  of  Sicily,  ns  envoys  to 
this  country,  and  afterwards,  remitted  to  them  monies,  which  had  been 
contributed  by  many  thousands  of  the  inhabitants  of  Sicily,  with  directions 
to  purchase  a  steam-ship  therewith ;  and  the  defendants  a[>plied  the  monies 
accordingly.  The  lawful  Sovereign  of  Sicily,  after  he  had  re-established  his 
authority,  filed  a  bill,  claiming  the  ship,  which  still  remained  in  the  port  of 
London.  The  defendants,  in  their  answer,  admitted  the  possession  of  docu- 
ments relating  to  the  matters  in  the  bill,  but  stiid  that  they  held  them  as 
the  agents  and  on  the  behalf  of  the  persons  ^ho  intrusted  them  with  the 
monies,  and  submitted  that,  in  the  absence  of  such  pei*sons,  they  ought  not 
to  be  ordered  to  produce  the  documents. 

The  Court,  however,  made  the  oixler,  becau.se  the  plaintiff  re])rescnted 
the  contributors  of  the  monies ;  and  the  revolutionary  Government  being  at 
an  end,  the  defendants  had  either  ceased  to  be  agents  or  trustees  for  any 
one,  or  had  become  agents  or  trustees  for  the  plaintiff. 

A  defendant,  a  foreigner  sojourning  in  this  country,  declined  to  produce 
documents,  because  they  would  expose  him  to  criminal  proseciition  in  his 
own  country ;  but  the  Court  made  the  order. 

A  defendant  or  witness,  if  interrogated  as  to  matters  tending  to  eliminate 

(1)  Dist.  Uniteil  Stai€6  of  America  v.  McRae  (1867)  L.  E.  3  Ch.  79,  37  L  J.  Ch.  129. 


1850. 
Jan.  28, 29. 

Feb,  8. 

ApHl  23,  24. 

May  22. 

Shadwell, 

V.-C. 

1851. 
Jan,  16,  31. 

I/}rd  Chan- 
WORTH,  V.-C. 

[301] 


90 


1851.     CH.     1  SIMONS  (N.  S.)  801—802. 


'R.R. 


Kino  ok  the 

Two  SlOILIES 

r. 

WiLLCOX. 


[  ^302  ] 


him,  ma}'  decline  to  answer  at  any  time,  notwithstanding  what  he  has 
disclosed,  may  be  sufficient  to  convict  him. 

The  Gk>yernment  formed  during  a  revolution  in  Sicil}',  seized  upon  the 
King's  treasure,  and  remitted  part  of  it  to  persons  in  this  country,  to  pur- 
chase steam-ships ;  and  they  applied  the  remittance  accordingly : 

Held  that  the  King,  who  had  re-established  his  authority,  was  entitled  to 
sue  for  one  of  the  ships,  which  remained  in  the  port  of  Londou,  and  that 
the  persons  who  made  the  remittance  were  not  necessary  parties  to  the  suit. 

An  incorporated  Company  demurred  to  a  bill,  because  the  discovery 
thereby  sought  might  subject  it  to  criminal  prosecution  under  the 
59  Geo.  m.  c.  69(1)  (to  prevent  the  enlisting  of  his  Majesty's  subjects  for 
foreign  service,  and  the  fitting  out,  in  his  Majesty's  dominions,  vessels  for 
warlike  purposes  without  his  licence). 

The  Court  held  that  a  corporation  was  not  liable  to  be  indicted  under 
that  Act,  and  overruled  the  demurrer. 

The  bill  was  filed  in  December,  1849,  against  the  Peninsular  and 
Oriental  Steam-packet  Company  and  L.  Scalia  and  F.  M.  Grana- 
telli,  and  certain  other  persons.  It  stated,  among  other  things, 
that,  in  the  early  part  of  1848,  certain  persons,  subjects  of  the 
plaintiff,  usurped  the  plaintiff's  authority  and  regal  functions,  and 
established,  in  Palermo,  a  Government  constituted  of  the  plaintiff's 
subjects,  which  assumed  the  administration  of  public  affairs  in 
Sicily,  and  continued  to  exercise  ^it  until  April,  1849 ;  that  the 
usurping  Government  seized  the  plaintiff's  Boyal  public  treasury  in 
Palermo,  and  took  possession  of  all  the  monies  therein,  and  of  all 
monies  which  were  paid  into  the  same,  being  part  of  the  plaintiff's 
Royal  revenues,  thenceforwards  until  April,  1849:  that,  shortly 
before  July,  1848,  the  ministers  of  the  usurping  Government 
appointed  Granatelli  and  Scalia,  both  of  whom  were  the  plaintiff's 
subjects,  to  be  their  agents  in  England ;  and  Granatelli  and  Scalia 
proceeded  to  England  as  such  agents ;  and,  shortly  before,  or  at 
the  beginning  of  July,  1848,  they,  by  the  direction  and  on  the 
behalf  of  the  usurping  Government,  entered  into  a  contract  with 
the  Peninsular  and  Oriental  Steam-packet  Company  for  the  pur- 
chase of  two  steam-ships,  one  of  which  was  built  and  nearly 
completed,  and  the  other  was  being  built ;  and  that  such  contract 
was  reduced. into  writing,  and  dated  the  1st  of  July,  1848,  and  was 
signed  by  the  secretary  of  the  Company  on  behalf  of  the  Company, 
and  by  Granatelli  and  Scalia  ;  and  Granatelli  and  Scalia,  who  were 
therein  described  as  Commissioners  for  the  SiciUan  Government, 
thereby  agreed  to  buy,  and  the  Steam-packet  Company  thereby 
agreed  to  sell,  the  steam- ship  called  the  Vectis,  built  at  Cowes,  for 
45,000i.,  and  another  steam-ship,  which  was  then  being  built  for 
(1)  Kep.  33  &  34  Vict.  c.  90. 
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the  Company  at  Northfleet,  and  was  afterwards  called  the  Bombay,  Ktno  of  thk 
for  60,000/.,  to  be  paid  by  certain  instalments,  the  second  instal-  ''^^^^J^*^'^ 
ment  to  be  paid  when  the  two  steam-vessels  should  be  completed     Willcox. 
for  sea,  so  far  as  related  to  the  Company,  in  the  same  state  as  con- 
tracted for  by  the  builders ;  and  any  alterations  required,  by  the 
purchasers,  for  war  purposes,  were  to  be  made  by  them  at  their 
own  expense :  that,  in  the  margin  of  the  contract,  was  written  the 
following  memorandum:    ''It  is  stipulated    by   the  contracting 
parties,  that  this  agreement  is  subject  to  ratification  by  the  Sicilian 
Government,  in  all  *July  current."     That  the  usurping  Govern-       [  •sos  ] 
ment  was  informed  of  the  contract,  and,  on  the  20th  of  July,  1848, 
declared  that  it  ratified  the  same;   that  Granatelli  and   Scalia 
having  been  informed  of  such  ratification,  a  memorandum  was,  on 
the  7th  of  August,  1848,  indorsed  on  the  contract  and  signed  by 
them  and  by  the  secretary  to  the  Steam-packet  Company  on  behalf 
of  the  Company,  in  the  following  words :  **  The  Sicilian  Govern- 
ment having,  under  date  Palermo,  the  20th  of  July,  1848,  ratified 
the  within  agreement,  the  same  is  now  declared  to  be  valid  and  in 
full  force.    London,  7th  August,  1848."     That  by  the  words  "  The 
Sicilian  Government "  was  meant  (as  the  Steam-packet  Company 
well  knew)  the  persons  who  had  usurped  the  plaintiff's  authority, 
and  were  then  assuming  and  exercising  the  offices  and  functions  of 
his  ministers :  that  the  Bombay  had  since  been  so  far  completed  as 
to  be  ready  for  sea :  that,  in  the  latter  part  of  July  and  in  August, 
1848,  the  usurping  Government,  and  persons  for  the  time  being 
acting  under  the  alleged   authority  thereof,  from  time  to  time, 
applied  divers  sums  of  the  plaintiff's  revenues,  being  monies  paid 
into  his  Eoyal  public  treasury  at  Palermo  of  which  they  had  taken 
possession  as  aforesaid,  in  purchasing  or  procuring  bills  of  exchange, 
for  the  express  purpose  of  such  bills  being  remitted  to  England, 
and  applied  towards  completing  the  purchase  of  the  steam-ships  ; 
and  the  persons  for  the  time  being  acting  under  the  alleged 
authority  of  such  Government,  procured  such  bills  to  be  so  made 
out  or  indorsed  as  to  be  payable  to  the  order  of  Granatelli  and 
Scalia;    and  the  persons  acting  under   such    alleged    authority 
remitted  the  same  bills  to  Granatelli  and  Scalia,  with  directions  to 
apply  the  same  towards  completing  the  purchase  of  the  steam- 
ships ;  and  they  received  such  bills,  and  applied  the  same,  or  the 
amount  thereof,  in  paying,  to  the  Steam-packet  Company,  *(who       [  •304  j 
well  knew  how  and  whence  the  said  money  was  obtained)   the 
instalments  payable  under  the  contract  and  certain  other  sums  in 
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Kino  of  tbr  respect  of  the  purchase ;  that  the  Steam-packet  Company  delivered 
,,.  the  Vectis  to  Granatelli  and  Scalia,  or  to  certain  officers  and  sailors 

WiLLoox.  employed  by  them  ;  and  the  same  ship  was,  pursuant  to  directions 
given  by  Granatelli  and  Scalia,  as  agents  of  the  usurping  Govern- 
ment, taken  away,  in  March,  1849,  from  England  to,  and  the  same 
had  ever  since  remained  in  parts  beyond  the  seas ;  that  the  Bombay 
had,  ever  since  the  building  thereof  was  completed,  been  and  still 
was  in  the  port  of  London,  and  the  same  remained,  until  May, 
1849,  in  the  possession  or  under  the  power  of  the  Steam-packet 
Company :  that,  in  April,  1849,  the  plaintiff's  lawful  authority  was 
re-established  in  Sicily,  and  the  plaintiff  had  thenceforth  continued 
in  the  undisturbed  exercise  of  such  authority ;  that  monies  taken 
from  the  plaintiff's  Boyal  public  treasury  at  Palermo,  and  which 
belonged  to  the  plaintiff  as  such  Sovereign  as  aforesaid,  and  bills, 
purchased  or  procured  with  such  monies,  having  been,  with  the 
knowledge  of  the  Steam-packet  Company,  applied  in  or  towards 
paying  the  purchase-money  for  the  Vectis  and  the  Bombay,  the 
plaintiff  became  entitled  to  require  the  delivery  to  him  of  the  same 
ships,  and  was  still  entitled  to  have  the  Bombay  delivered  to  him : 
that  the  Steam-packet  Company  entered  into  the  contract  for  the 
sale  of  the  steam-ships,  with  full  notice  and  knowledge  that 
Granatelli  and  Scalia  were  acting  therein  on  behalf  of  the  usurping 
Government ;  and  the  same  Company  received  all  payments  made 
to  them  in  respect  of  the  purchase-money  for  the  same  ships,  with 
full  notice  and  knowledge  that  such  payments  were  made  with  or 
by  means  of  monies  taken  out  of  the  plaintiff's  Boyal  public 
treasury  at  Palermo,  and  belonging  to  the  plaintiff  as  such 
[  3U5  ]  Sovereign  as  aforesaid.  The  bill  charged  that  *the  defendants  had 
then,  or  at  some  time  had  in  their  custody,  possession,  or  power, 
the  before-mentioned  contract,  and  divers  letters  and  other  com- 
munications which  had  passed  between  some  of  the  defendants  and 
others  of  them,  and  between  the  defendants  or  some  or  one  of 
them,  and  their  or  his  agents  or  agent,  and  between  the  defendants 
or  some  or  one  of  them,  and  some  other  persons  or  person ;  and 
divers  deeds,  documents,  books,  accounts,  letters,  copies  of  and 
extracts  from  letters,  and  divers  memorandums,  papers  and 
writings  relating  to  the  matters  thereinbefore  mentioned,  or  some 
of  them;  and  that,  if  the  same  were  produced,  the  truth  of  the 
matters  aforesaid  would  appear.  The  bill  prayed  that  the  defen- 
dants might  be  decreed  to  deliver  the  Bombay  to  the  plaintiff;  and 
that,  in  the  mean  time,  the  defendants,  their  agents  and  servants, 
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might  be  restrained,  by  the  injunction  of  the  Court,  from  delivering  King  op  the 

,  ^        ,  .  .11         ^    XL  1.      J    AT-       TWOSIOILIKS 

the  Bombay  to  any  person  or  persons  without  the  consent  of  the  «. 

plaintiflF,  and  from  causing  or  permitting  the  same  to  be  taken  out  "-wox. 
of  England,  and  from  making  any  preparation  for  so  doing,  and 
from  parting  with  the  possession  or  control  thereof  without 
the  plaintiff's  consent;  and  from  making  and  executing,  or 
causing  or  permitting  to  be  registered,  any  bill  of  sale,  or  other 
disposition  of,  and  from  doing  or  suffering  to  be  done  any  other 
act  affecting  the  same  ship,  unless  with  the  consent  of  the 
plaintiff. 

Granatelli  and  Scalia,  in  their  answer,  said  that  they  were 
natives  and  inhabitants  of  Sicily  and  entitled  to  the  benefit  of  the 
laws,  usages  and  Constitution  existing  and  established  in  that 
island ;  and  that  neither  of  them  was  a  subject  of  or  amenable  to 
the  laws  of  the  kingdom  of  Naples;  that,  before  the  eleventh 
century,  there  was  established  in  Sicily,  and  the  said  island  had 
ever  since  of  right  had,  and  then  of  right  had  a  Constitution, 
by  which  *the  supreme  power  was  vested  in  a  King,  jointly  with  a  [  •306  ] 
Parliament  consisting  of  temporal  and  spiritual  barons  and  lords, 
and  representatives  of  and  chosen  by  the  commons  of  the  island ; 
that,  in  1816,  Ferdinand,  the  then  King  of  Sicily,  repudiated  the 
Constitution,  and  refused  to  acknowledge  the  Parliament  of  Sicily, 
or  the  authority  thereof,  and  assumed  to  himself  the  title  of 
Ferdinand,  King  of  the  kingdom  of  the  Two  Sicilies,  without  the 
consent  of  the  Parliament,  and  claimed  to  reign  in  Sicily  as  an 
absolute  monarch,  in  the  same  manner  in  which  he  reigned  in 
Naples;  that  Ferdinand  having  repudiated  and  subverted  the 
Constitution  of  Sicily,  became  a  usurper  of  the  Throne  of  Sicily  and 
not  the  rightful  King;  that,  upon  his  death  in  1825,  his  son, 
Francis  of  Bourbon,  in  like  manner,  and  without  the  assent  of  the 
Parliament  and  against  the  will  of  the  people  of  Sicily,  claimed  and 
assumed  to  be  King  of  the  kingdom  of  the  Two  Sicilies,  until  his 
death  in  1880 ;  that,  since  his  death,  the  plaintiff  had  styled  him- 
self Ferdinand  the  Second,  King  of  the  kingdom  of  the  Two 
Sicilies,  and  as  such  had  claimed  the  island  of  Sicily  as  part  of  his 
dominions ;  that  any  authority  which  the  plaintiff  had  exercised  in 
Sicily,  had  been  exercised  without  the  sanction  or  concurrence  of 
the  Parliament,  and  against  the  will  of  the  people  and  by  force  and 
constraint,  which  he  was  enabled  to  use  by  means  of  the  Neapolitan 
troops  kept  by  him  in  the  island ;  that,  on  the  12th  of  January,  1848, 
the  people  of  Sicily,  being  unable  any  longer  to  endure  the  unlawful 
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Kino  of  the  tyranny  and  oppresBion  of  the  plain tiflf,  rose  up  in  arms  for  the  purpose 
r.  of  overthrowing  his  authority  and  expelling  his  troops  from  Sicily, 

WiLLcox.     ^jjj  restoring  a  Government  conformable  to  the  Constitution,  and 
they  commenced  and  waged,  in  due  form,  against  the  plaintiff  and  his 
troops,  a  just  and  regular  war,  and,  within  a  few  days,  defeated  his 
forces ;  that  the  war  extended  over  the  whole  island,  until  April,  1848, 
[  ♦307  ]      jyjj^  *before  the  end  of  that  month,  the  people  of  Sicily  took  posses- 
sion of  all  the  towns,  castles,  and  fortresses  in  the  island  except  the 
citadel  of  Messina,  which  was  impregnable,  and  defeated  all  the 
plaintiff's  troops  and  garrisons  in  Sicily,  except  a  few  troops  who 
took  refuge  in  the  citadel  of  Messina ;  that,  at  the  commencement 
of  the  war,  a  provisional  committee  of  government  was  chosen,  by 
the  people,  to  take  the  necessary  steps  for  re-establishing  a  consti- 
tutional Government  in  lieu  of   that  of  the  plaintiff;   that  the 
provisional  Government  summoned  the  general  Parliament  of  Sicily; 
that    the  provisional  Government    found,   in    the    treasury,   an 
inconsiderable  sum  of  money,  which  had  arisen  from  the  public 
taxes ;  that  the  Parliament  of  Sicily  assembled  at  Palermo  on  the 
20th  of  March,  1848 ;  that,  from  the  time  of  the  appointment  of 
the  provisional  Government,  all  the  powers  and  authorities  of  the 
plaintiff  in  Sicily  absolutely  ceased,  and  his  rights  and  property 
(if  any)  there,  became  and  were,  by  the  laws  of  war,  confiscated ; 
and  the  supreme  power  in  the  island  was,  thenceforward,  vested  in 
the  provisional  Government  and  in   the  Parliament  and  in   the 
executive  Government  appointed  by  the  Government ;  that,  by  a 
decree  duly  made  and  issued  by  the  Parliament,  on  the  ISth  of 
April,  1848,  it  was  declared  that  the  plaintiff  and  his  dynasty  had 
for  ever  forfeited  the  Throne  of  Sicily,  and  that  Sicily  adopted  a 
constitutional  form  of  Government ;  that,  pursuant  to  a  decree  of 
the  Parliament  of  Sicily,  of  the  26th  of  March,  1848,  the  President 
of  the  Government  appointed  a  minister  of  foreign  affairs  and 
commerce,  a  minister  of  war  and  marine,  a  minister  of  finance,  a 
minister  of  worship  and  justice,  a  minister  of  the  interior  and 
public  safety,  and  a  minister  of  public  instruction   and  public 
works ;  that  the  proceedings  of  the  Parliament  and  people  of  Sicily 
for  the  defence  and  restoration  of  the  Constitution,  were  recognised 
[  ♦308  ]       and  admitted  by  the  Governments  of  her  Britannic  *Majesty  and 
of  France ;  and  two  mediations  were  undertaken  by  or  on  behalf 
of  those  two  Governments,  between  the  plaintiff  and  the  Parliament 
and  executive   Government  of   Sicily,  which   mediations  proved 
unsuccessful,  and  the  war  between  the  people,  Parliament  and 
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Government  of  Sicily,  and  the  plaintiff  and  his  Neapolitan  troops,  Kino  of  the 
was  regarded  as,  and  in  fact  was  a  just  and  regular  war  between  „. 

two  contending  parties ;  and  the  flag  of  the  Parliament  and  Willcox. 
executive  Government,  was  recognised  and  saluted  by  the  ships  of 
war  and  naval  officers  of  her  Britannic  Majesty ;  that,  in  April, 
1848,  the  President  of  the  executive  Government  of  Sicily,  appointed 
and  despatched  the  defendants  from  Palermo  to  London,  as  Com- 
missioners or  envoys  to  her  Majesty's  Government,  with  a  letter 
of  introduction  to  her  Majesty's  Minister  for  Foreign  Affairs. 
.  .  .  That  an  expedition  was  undertaken,  by  the  plaintiff,  for  the 
conquest  of  Sicily,  and  large  numbers  of  Neapolitan  troops  were,  in 
September,  1848,  landed  in  Sicily,  and  attacked  Messina,  which,  after 
much  resistance,  was,  in  open  war,  taken  by  the  plaintiff ;  that  the 
plaintiff's  troops  then  proceeded  to  conquer  other  parts  of  the  island, 
when  an  armistice,  by  the  mediation  of  the  representatives  of 
the  British  Government  and  of  France,  was  agreed  to  between  the 
plaintiff  and  the  executive  Government  of  Sicily,  which  continued 
until  April,  1849,  and  then  terminated  ;  that,  upon  the  termination 
of  the  armistice,  the  plaintiff's  troops  recommenced  the  war,  and 
obtained  possession  of  the  castles,  cities  and  towns  of  Sicily ;  and, 
by  the  force  of  war  and  by  conquest,  and  against  the  will  of  the 
Parliament  and  people  of  Sicily,  established  the  power  of  the 
plaintiff  over  the  island ;  and  the  plaintiff  still  continued  to  exercise 
the  power  so  established ;  that  the  Parliament  of  Sicily  had 
adjourned,  but  had  never  been  dissolved,  and  no  proceeding  could 
be  taken  with  respect  to  the  revenue  *or  property  of  the  island,  [  *309  ] 
except  with  the  sanction  and  under  the  authority  of  the  Parliament ; 
that,  during  the  proceedings  before  stated,  many  thousands  of  the 
natives  and  inhabitants  of  Sicily  contributed  and  paid,  under  the 
sanction  of  the  Parliament  and  executive  Government,  various 
sums,  to  a  very  large  amount,  out  of  their  own  monies,  into  a  fund 
for  the  purpose,  amongst  other  things,  of  purchasing  steam-ships 
in  England ;  and  that,  inasmuch  as  such  steam-ships  were  to  be 
purchased  in  England,  and  as  the  defendants  had  come  to  and 
were  in  England  as  aforesaid ;  a  sufficient  part  of  the  money  so 
contributed,  was  remitted,  as  thereinafter  mentioned,  through  the 
executive  Government  of  Sicily  to  the  defendants  in  England,  to 
purchase  and  pay  for  two  steam-ships,  and  was  received  by  the 
defendants  to  be  applied  by  them  upon  and  for  such  trust  and 
purpose;  and  no  part  of  the  money  so  contributed  or  remitted 
ever  belonged  to  the  plaintiff,  or  belonged  to  or  came  out  of  his 
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Kino  of  the  treasury  or  revenaes,  or  the  treasury  or  revenues  to  which  he  or 

TwoSlGIIilES 

r.  '  any  King  of  Sicily  was  or  could  be  entitled  ;  and  that  the  defendants 
WiLLcox.  ^^j.^  trustees  of  the  money  so  remitted,  and  were  answerable  to  the 
persons  who  contributed  the  same  and  intrusted  them  therewith, 
[  S13  ]  and  to  such  persons  only.  *  *  The  defendants  said,  in  answer 
to  the  interrogatory  as  to  their  having  documents  in  their  possession 
or  power  relating  to  the  matters  mentioned  in  the  bill,  that  they 
had,  in  their  possession  or  in  that  of  their  solicitors,  the  particulars 
mentioned  in  the  schedule  to  their  answer,  and  which  related,  in 
parts  of  them,  to  the  matters  mentioned  in  the  bill ;  but  they  denied 
that,  by  such  particulars  or  by  any  of  them,  the  truth  of  such 
matters  or  of  any  of  them,  would  appear  to  be  otherwise  than  as 
was  stated  in  their  answer ;  and  they  said  that  they  held  such  par- 
ticulars as  the  agents  and  on  the  behalf  of  the  persons  by  whom 
they  were  intrusted,  with  the  monies  thereinbefore  mentioned  ;  and 
they  submitted  that,  in  the  absence  of  such  persons,  they  ought 
not  to  be  ordered  to  produce  the  said  particulars  or  any  of  them ; 
r  'sw  J  they  said  also  that  they  entirely  denied  the  title  of  the  *plaintiJBf  to 
the  Bombay,  or  that,  from  the  said  particulars  or  any  of  them,  such 
title  would,  in  any  way,  appear  or  be  evidenced ;  and  that  the 
particulars  mentioned  in  the  first  part  of  the  schedule,  were 
confidential  communications  which  passed  between  them  and  the 
persons  in  Sicily  whose  agents  in  this  country  they  had  been,  and 
were  confidential  papers  and  documents  held  by  them  as  agents  for 
such  persons ;  and  that  the  production  of  the  particulars  in  the 
first  part  of  the  schedule  or  any  of  them,  would  be  a  breach  of  trust 
and  confidence  in  the  defendants  towards  the  said  persons  in  Sicily, 
and  would  also,  as  they  believed  and  had  been  advised,  expose  and 
render  subject  both  such  persons  and  also  the  defendants  them- 
selves, to  criminal  prosecution,  punishment  and  penalties  in  Sicily, 
in  respect  of  the  part  taken,  by  such  persons  and  by  the  defendants, 
in  the  struggle  against  the  plaintiff  thereinbefore  mentioned,  and 
would  be  capable  of  being  used  and  would  be  used,  by  the  plaintiff, 
as  evidence  against  such  persons,  and  against  the  defendants  when 
within  the  plaintiff's  jurisdiction,  in  such  criminal  prosecution : 
and  they  claimed  the  protection  of  the  Court  against  the  production 
of  the  particulars  last  mentioned. 

Mr.  Bethell  and  Mr.  Goldsmid,  for  the  plaintiff,  now  moved  for 

the  production  of  the  documents  mentioned  in  the  schedule  to  the 

[  816  ]        answer,  [and  contended  first,]  that  the  only  person  in  a  country 
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who  coald  represent  public  rights,  was  the  lawful  Sovereign  of  that  kino  of  thk 
country  ;  and,  as  the  fund  was  admitted  to  be  a  public  fund  and  to  '^'^^^*°^*-*'« 
have  been  raised  for  public  purposes,  the  objection  to  the  produc-     willoox. 
tion  of  the  documents,  founded  on  the  absence  of  the  persons  who 
had  contributed  to  the  fund,  fell  to  the  ground :  [Jones  v.  Garcia 
del  Rio  (I),  Taylor  v.  Barclay  (2),  HulleU  v.  The  King  of  Spain  (3).] 

With  reference  to  the  objection  that  the  documents,  if  produced, 
would  expose  the  defendants,  and  also  the  persons  who  had 
intrusted  them  with  the  monies,  to  criminal  prosecution,  penalties 
and  punishment  in  Sicily,  the  plaintiff's  counsel  said  that  the 
defendants  did  not  *8tate  that  they  were  in  Sicily  or  that  they  ever  [  *hi6  ] 
intended  to  return  to  that  island :  that  the  possibility  of  their  going 
there  and  being  there  indicted,  was  not  a  sufficient  excuse  for  the 
non-production  of  the  documents :  *  *  that  there  was  no  case 
in  which  the  objection  to  answering  or  producing  documents,  had 
been  founded  on  penalties  inflicted  by  the  law  of  a  foreign  country : 
that  the  Court  could  not  be  conversant  with  any  law  except  the 
law  of  England,  and  could  not  judge  as  to  the  liability  of  a  party 
to  penalties  under  the  law  of  a  foreign  country :  Bolder  v.  Lord 
Hunting Jield  {4).     *     ♦     * 

Mr.  liolt  and  Mr,  Cairns,  for  the  defendants,  [on  the  first  point, 
cited  Taylor  v.  RundeU  (6)  and  Murray  v.  Walter  (6)] : 

With  respect  to  the  second  objection  to  the  motion,  [they  said  :]  [  di7  ] 
The  principle  in  cases  like  the  present,  is  that  a  party  is  not  bound  [  »i8  ] 
to  criminate  himself.  That  principle  applies,  whether  the  party  is 
amenable  to  the  laws  of  a  foreign  country,  or  to  the  laws  of  this 
country.  The  contingency  of  the  penalty  makes  no  difference ;  for 
all  penalties  are  contingent,  and  the  contingency  is  the  very  thing 
that  induces  the  Court  to  protect  the  party:  Brownsword  v. 
Edwards  (7),  Hanison  v.  Southcote  (8),  Maccallum  v.  Turton(d) 

Mr,  Bethell,  in  reply,  [cited  Ewing  v.  Osbaldiston  (lo)]. 

Thb  Yiob-Chanohllob  :  [  319  ] 

I  cannot  decide  this  case,  satisfactorily  to  myself,  without  looking 
through  the  bill  and  answer. 

(1)  24  B.  B.  64  (T.  &  E.  297).  (6)  54  E.  E.  232  (Cr.  &  Ph.  114). 

(2)  29  E.  E.  S2  (2  Sim.  213).  (7)  2  Yee.  Sen.  243. 

(3)  28  E.  E.  66  (2  Bligh,  N.  S.  31).  (8)  1  Atk.  628. 
See  Lord  Esdsbdaijb's  judgment.  (9)  2  Y.  &  J.  183. 

(4)  8E.  E.  159  (11  Yee.  283).  (10)  6   Sim.    608.    See   judgment, 

(5)  54  E.  E.  227  (Cr.  &  Ph.  104).  poBi,  p.  98. 
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Kino  of  the  There  are  two  points  of  very  great  nicety  in  point  of  law.  In 
TW081CILIB8  |.]^g  gj,g^  place,  the  two  defendants  in  whose  hands  the  documents 
wiLLoox.  are,  say :  "  They  are  not  our  property,  but  they  are  the  property 
of  certain  persons  who  exercised  the  functions  of  a  provisional 
Government  in  Sicily,  and  who  remitted  to  us  certain  monies  which 
had  been  contributed  by  many  thousands  of  the  inhabitants  of  that 
island,  for  the  purpose  of  purchasing  steam-ships,  and  we  employed 
those  monies  according  to  the  directions  of  our  principals."  And 
the  first  objection  made  to  the  production  of  these  documents,  is 
this :  ''  You  cannot  ask  us  to  produce  documents  that  are  not  our 
[  *820  ]  own  documents,  but  "^are  documents  that  we  hold  in  trust  for 
others/'  That  I  take  to  be  a  good  objection,  if,  instead  of  its  being 
a  case  of  rebellion,  it  had  been  a  case  in  which  six  persons  in  Sicily, 
having  succeeded  in  getting  a  subscription  from  thousands  of 
others,  had  remitted  the  money  to  these  parties,  to  purchase  steam- 
ships; for  then,  no  doubt,  the  parties  in  this  country  would  be 
mere  agents.  But,  if  the  persons  who  remitted  the  monies,  are 
members  of  an  unlawful  Government,  and,  after  they  have  exercised 
the  functions  of  government  for  some  time,  the  legitimate  Govern- 
ment conquers  them,  my  present  impression  is  that  that  Govern- 
ment will  succeed  to  the  rights  of  the  Government  they  con- 
quered, and,  mter  alia,  to  the  contracts  that  that  Government 
had  entered  into,  and  the  property  it  had  purchased ;  and  the 
agents  for  the  unlawful  Government  will  become  agents  for  the 
lawful  Government :  it  will  succeed  to  the  agency  as  well  as  to  the 
property. 

With  regard  to  the  second  objection  to  the  motion,  I  confess  that 
I  was  surprised  to  hear  that  a  defendant  may  say  he  will  not 
answer  anything  that  will  subject  him  to  penalties  in  a  foreign 
country,  particularly  if  that  country  is  his  native  country*  I  do 
not,  however,  mean  to  say,  at  present,  that  it  may  not  be  so.  But 
I  cannot  accede  to  the  last  authority  quoted  by  Mr.  BetheU  (i),  for 
a  majority  of  the  Judges  decided,  in  Garbett's  case  (2),  that,  if  a 
witness  is  asked  as  to  matters  which  may  subject  him  to  penalties, 
^  «82i  ]  ^^  ^^y  ^^OP  ^^  ^^7  ^i^^>  although  "^what  he  has  disclosed  may  be 
ample  evidence  to  convict  him.  I  cannot  reconcile  that  with  the 
decision  in  Ewing  v.  Osbaldistofi. 

(1)  JHwiny  Y,  08baldistofi,6Smi,Q0^,  ships  being  of  opinion  th&t  he  was 

(2)  Their  Lordships  held  that  it  entitled  to  claim  the  privilege  at  any 
made  no  diii'erence  in  the  right  of  the  stage  of  the  inquiry:  Keg,  v.  GarbeU,  2 
witness    to  protection,    thac    he  had  Car.  &  Kir.  N.  P.  (J.  47i. 

before  answered  in  pait ,  their  Lord- 
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Thb  Yicb-ChanoeuiOB  [after  stating  the  facts  alleged  by  the  bill  Kiko  of  thb 
and  the  defences  raised  by  the  answer,  which  have  already  «.    '^ 

been    sufficiently     set    forth,  continued    his    judgment    as     Willoox. 

lollowsj :  

The  question  on  this  answer,  is  whether  the  plaintiff  is  entitled  [  326  ] 
to  call  on  the  defendants  to  produce  the  documents  in  their 
possession.  As  the  answer  admits  that  the  documents  relate  to 
the  matters  in  question  in  the  cause,  the  plaintiff  is,  primd  faciei 
entitled  to  see  them.  But  the  motion  was  resisted  on  two  grounds : 
first,  because  the  defendants  say  they  hold  the  documents  merely 
as  trustees  or  agents  for  the  persons  by  whom  they  were  entrusted 
with  the  money,  and  so  ought  not,  in  their  absence,  to  be  compelled 
to  produce  them ;  and,  secondly,  because,  as  to  the  documents  in 
the  first  part  of  the  ^schedule,  their  production  would  subject  the  [  *327  ] 
defendants  themselves,  and  the  persons  by  whom  the  money  was 
remitted,  to  criminal  proceedings  in  Sicily. 

I  am  of  opinion  that  neither  of  these  grounds  is  tenable.  With 
respect  to  the  first,  there  seems  to  me  to  be  a  studied  ambiguity  in 
the  language  of  the  answer.  The  defendants  say  they  hold  the 
documents  as  agents  and  on  behalf  of  the  persons  by  whom  these 
defendants  were  entrusted  with  the  monies.  Whom  do  they  mean 
to  designate  by  these  words  ?  The  several  thousand  inhabitants 
of  Sicily  by  whom,  they  say,  the  funds  were  subscribed,  or  the 
executive  Government  who  commissioned  the  defendants  to  purchase 
the  ships  ?  Not,  surely,  the  former ;  there  was  no  privity  between 
them  and  the  defendants.  The  people  by  whom  the  money  was 
raised,  trusted  the  then  existing  Government  with  the  funds,  leaving 
it  to  them  to  purchase  the  ships.  The  answer  represents  the 
defendants  as  having  acted  on  behalf  of  the  people,  that  is  to  say, 
the  whole  people  of  Sicily,  and  by  their  direction  communicated 
through  the  then  Government.  Now,  it  is  absurd  to  speak  of  a 
whole  people,  as  cestuis  que  trust,  to  be  made  parties  to  a  suit  in 
this  Court.  If  they  can  be  treated  as  cestuis  que  trust,  it  is  obviously 
impossible  that  they  should  appear  or  be  represented  here  otherwise 
than  by  their  Government.  Have  the  defendants,  then,  a  right  to 
say  that  the  persons  who  carried  on  the  government  when  the  money 
was  remitted  to  England,  are  their  cestuis  que  trust,  and  so  that, 
in  their  absence,  they,  as  being  merely  their  agents,  ought  not  to  be 
called  on  to  produce  the  documents  ?  I  think  not.  Every  Govern- 
ment, in  its  dealings  with  others,  necessarily  partakes,  in  many 
respects,  of  the  character  of  a  corporation.     It  must,  of  necessity; 
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Kino  op  thb  be  treated  as  a  body  having  perpetual  succession.     *It  would  not  be 
^^\^/        represented  by  all  or  any  of  the  individuals  of  whom  it  is,  from  time 
WILIX30X.     jjQ  tijn^^  composed.      The  answer  shows,  with    respect  to  the  pro- 
visional Government,  that,  during  the  time  of  the  transactions  in 
question,  material  changes  took  place  as  to  the  persons  who  from 
time  to  time  exercised  its  functions.     It  is  impossible  to  say  that 
the  defendants  ever  were  agents  of  all  or  any  of  the  individuals  who» 
from  time  to  time,  composed  that  Government.      Those  who,  as 
constituting  the  Government,  stood,  if  they  did  stand,  in  the  relation 
of  cestuis  que  trust  or  of  principals  towards  the  defendants,  ceased  to 
fill  that  character  when  they  ceased  to  be  members  of  the  Govern- 
ment ;  so  that,  the  executive  Government  being  now  at  an  end,  either 
the  defendants  have  ceased  to  fill  the  character  of  trustees  or  agents 
at  all,  or  they  have  become  trustees  or  agents  for  the  plaintiff,  as 
the  person  now  in  possession  of  the  supreme  authority.      The  case 
may  be  likened  to  that  of  a  person  who  had,  in  his  hands,  property 
entrusted  to  him  by  a  corporation.      If,   by  the  death  of  all  the 
members  of  the  corporation,  or  by  Act  of  Parliament,  or  otherwise,  the 
corporation  should  come  to  an  end,  it  surely  could  not  be  contended 
that  the  party  entrusted  with  the  property,  could  be  made  responsible 
to  the  individuals,  or  the  representatives  of  the  individuals,  who 
constituted  the  corporation  when  the  trust  was  created.    Beasoning 
from  analogy,  I  am  of  opinion  that  the  defendants  are  not,  in  any 
sense,  the  agents  or  trustees  of  the  individuals  who  composed  the 
Government  by  whom  the  funds  were  remitted.    If  they  are  trustees 
or  agents  at  all,  they  are  trustees  or  agents  for  the  plaintiff,  and  not 
for  the  persons  from  whom,  as  constituting  the  Government  for  the 
time  being,  they  received  the  funds.     This  point,  that  is  to  say,  the 
necessity  of  making  co-defendants  the  persons  by  whom  the  money 
[  *329  ]       was  remitted  to  England,  *was  raised  by  the  demurrer  for  want  of 
parties.     The  demurrer  was  overruled  by  the  late  Yick-Chanoellob 
OF  England  (i),  and  that  decision  would  of  itself  be  decisive  of  this 
branch  of  the  defendants'  objection,  unless,  by  the  answer,  some 
new  facts  are  stated,  showing  the  necessity  of  making  parties  persons 
who  were  not  so  shown  by  the  bill.     1  think,  for  the  reasons  I 
have  shortly  adverted  to,  that,  in  this  respect,  there  is  no  material 
difference  between  the  bill  and  the  answer. 

The  second  point  is  one  on  which  I  have  not  been  able  to 
discover  any  authority.  But,  on  principle,  1  think  that  the  objec- 
tion is  untenable.    The  defendants,  it  will  be  observed,  say  that 

(1)  Seepoi^p   102. 
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the  prodaction  of  the  documente  might  subject  certain   persons  Kimoopthm 
in  Sicily,  as  well  as  themselves,  to  highly  penal  consequences.  r. 

li  is  hardly  necessary  to  say  that,  so  far  as  the  objection  relates 
to  the  consequences  which  the  discovery  might  entail  on  others, 
it  would  not  hold  even  if  the  penalties  would  be  incurred  in  this 
country.  The  privilege  is  confined  to  penal  consequences  likely 
to  be  occasioned  to  the  party  himself:  netno  tenetur  seip^um  prodere: 
but  there  is  no  privilege  against  disclosing  matter  within  the  know- 
ledge of  the  parfcy,  merely  because  it  might  subject  other  persons 
to  punishment.  Can  the  defendants  then  object  to  answer  that 
which  might  subject  themselves  to  penal  consequences  if  they 
should  go  to  Sicily?  I  think  not.  The  rule  relied  on  by  the 
defendants,  is  one  which  exists  merely  by  virtue  of  our  own 
municipal  law,  and  must,  I  think,  have  reference,  exclusively, 
to  matters  penal  by  that  law  :  to  matters  as  to  which,  if  disclosed, 
the  Judge  would  be  able  to  say,  as  matter  of  law,  whether  it  could 
or  could  not  entail  penal  consequences.  As,  for  instance,  *if  a  !  ^^^3 
witness  were  to  say :  ''  I  decline  to  answer  that  question,  because 
it  may  show  that,  five  years  ago,  I  exercised  an  office  without  first 
taking  the  oaths,"  the  Judge  would  be  able  to  say,  as  matter 
of  law:  ''That  cannot  subject  you  to  penal  consequences,  by 
reason  of  the  subsequent  Indemnity  Acts."  So,  where  an  Act 
of  Parliament  has  passed,  indemnifying  witnesses  from  prosecution 
on  account  of  matters  to  which  their  evidence  is  thought  necessary, 
if  a  witness,  ignorant  of  the  statute,  were  to  object  to  answer 
a  question,  because  it  might  subject  him  to  penalties  covered  by 
the  statute,  the  Judge  would  be  able  to  say :  ''  That  it  is  a  mistake 
of  the  law ;  you  are  exposed  to  no  such  penalties,  and  must  there- 
fore answer."  And  very  many  similar  cases  may  be  suggested. 
But,  in  respect  of  penal  consequences  in  a  foreign  country,  this 
cannot  be.  No  Judge  can  know,  as  matter  of  law,  what  would 
or  would  not  be  penal  in  a  foreign  country ;  and  he  cannot,  there- 
fore, form  any  judgment  as  to  the  force  or  truth  of  the  objection 
of  a  witness,  when  he  declines  to  answer  on  such  a  ground.  In 
the  present  case,  indeed,  there  will  probably  be  no  difficulty  in 
believing  that  the  defendants  are  speaking  quite  truly;  as  the 
documents  may,  in  all  probability,  form  links  in  a  chain  of 
evidence  which  might  enable  the  Courts  in  Sicily  to  convict  the 
defendants  of  high  treason.  But,  if  the  principle  is  once  admitted, 
it  must  be  admitted  in  all  its  ramifications.  Thus,  for  instance, 
in  a  bill  against  a  firm,  some  of  whom,  though  resident  here,  are 
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Kino  OF  THE  SpaniBh  Bubjectfi,  seeking  an  acconnt  of  mercantile  transactions 

TWOSIOILIBS    .  .        ,,,,  ., 

i«.  in  Spain,  the  defendants  might  refuse  to  set  out  an  account  of  their 

transactions,  on  account  of  the  dealings  having  been  (as  probably 
they  would  have  been)  to  a  great  extent,  contraband,  and  so  tending 
to  subject  them  to  penalties  for  having  infringed  the  fiscal  law 
[  *38i  ]  of  Spain.  The  case  was  put,  at  the  Bar,  of  a  bill  for  an  ^account 
of  an  opium  transaction  in  China ;  and  instances  might  be  multi- 
plied, to  almost  any  extent,  by  ascertaining,  as  matter  of  fact, 
what  acts,  by  the  laws  of  any  foreign  country,  are  penal,  though 
not  so  here,  and  which  might  become  the  subject  of  investigation 
in  our  Courts.  The  impossibility  of  knowing,  as  matter  of  law, 
to  what  cases  the  objection,  when  resting  on  the  danger  of  incurring 
penal  consequences  in  a  foreign  country,  may  extend,  furnishes 
very  strong,  and,  to  my  mind,  satisfactory  evidence  that  the 
objection  cannot  be  sustained.  It  is  to  be  observed  that,  in  such 
a  case,  in  order  to  make  the  disclosure  dangerous  to  the  party  who 
objects,  it  is  essential  that  he  should  first  quit  the  protection 
of  our  laws,  and  wilfully  go  within  the  jurisdiction  of  the  laws 
he  has  violated.  Now,  in  the  present  case,  the  parties  objecting 
are  Sicilian  subjects;  and  so  the  probability  of  their  returning 
to  Sicily  may  be  great.  But,  if  the  objection  is  once,  in  such 
a  case,  admitted,  it  is  very  difficult  to  say  why  it  should  not  apply 
to  an  Englishman,  who,  having  been  in  a  foreign  country  and 
there  violated  the  law  (by  smuggling  for  instance),  afterwards 
returns  home.  He  may  intend  to  go  abroad  again,  and  then  the 
discovery  which  he  is  here  called  on  to  make,  might,  there,  subject 
him  to  penalties. 

I  am  of  opinion,  for  these  reasons,  in  the  absence  of  all  authority 
on  the  point,  that  the  rule  of  protection  is  confined  to  what  may 
tend  to  subject  a  party  to  penalties  by  our  own  laws ;  and  so  that 
the  objection  in  the  present  case,  cannot  be  sustained.  The  conse- 
quence is  that  the  plaintiff  is  entitled  to  the  usual  order  for 
production  of  all  the  documents. 


H  I860.  The  judgment  referred  to  ante,  page  100,  was  delivered  by  the 

'^^rJb%^^'    1**®  Vicb-Chancbllor  of  Enolakd,  on  a  demurrer  filed  by  the 

—        defendants,   Brodie  Willcox  and  John  Mudie.    The  grounds  of 

*■      ■'        the  demurrer  were  want  of  equity,  and  because  the  members  of  the 

revolutionary  Government  of  Sicily  who  intrusted  the  defendants, 

Granatelli  and  Scalia,  with  the  monies  with  which  they  purchased 

the  steam-ships,  were  not  made  parties  to  the  suit. 


WiLLCOX. 
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Mr.  Rolt  and  Mr.  Cairns,  in  support  of  the  demurrer,  cited  Kiwo  of  thk 

T^Tgrt  RTflTT  T1CA 

Chitty'8  translation  of  Vattel,  book  iii.  sects.  196,  204,  206,  207,  ». 

208,  292,  298,  and  295,  Pnffendorf,  book  viii.  chap.  vi.  sect.  28  (i), 
and  chap.  xii.  sect.  8,  Lindo  v.  Lord  Rodney  (2),  Elphin stone  v. 
Bedreechund  (8)  and  Barclay  v.  Russell  (i). 

Mr.  Bethell  and  Mr.  Ooldsmid,  in  support  of  the  bill,  cited 
[The  City  of  Berne  v.  The  Bank  of  England  (6),  Bolder  v.  Lord 
Huntingfield  (6),  Wheaton  on  Intemat.  Law,  vol.  i.,  pages  98,  99 
and  100,  Ogden  v.  FoUiot(7),  Quinctil.  Institut.  Orator,  lib.  v. 
sect.  10,  Gesner's  edit,  pages  295  et  seq.  The  King  of  Spain  v. 
Machadois),  The  King  of  Spain  v.  Hullett(d),  Chitty's  Vattel, 
book  iii.  sects.  298  and  294,  TayUrr  v.  Barclay  (lo),  Janes  v.  Garcia 
del  lito(ii),  Maclean  v.  Dunn  (12),  Foster  v.  Bates  (18),  and  other 

I.] 


Sir  L.  Shadwell,  V.-C.  :  [  833  ] 

In  this  case  of  The  King  of  the  Two  Sicilies  v.  WiUcox^  I  have 
referred  to  all  those  passages  which  were  cited  in  support  of  the 
demurrer :  and  I  must  say  it  appears  to  me  that  the  language  that 
has  been  referred  to,  and  which  is  to  be  found  in  Pufifendorf  and 
Vattel,  does  not  apply  to  the  case.  There  is  no  case,  upon  the 
record,  of  belligerent  parties.  The  case  upon  the  record  is  a 
simply  told  tale,  uniform  from  beginning  to  end,  of  the  rebellious 
sabjects  of  an  absolute  Sovereign,  having  taken  the  opportunity  of 
the  state  of  rebellion,  to  possess  themselves  of  some  part  of  that 
Royal  property  which  belonged  to  the  plaintiff  as  King.  He  suc- 
ceeded in  putting  down  the  rebellion ;  and  the  parties  who  were 
in  rebellion  against  him,  having  made  use  of  their  actual  power, 
over  the  Boyal  fund,  to  send  it,  in  the  shape  of  bills,  to  this  country, 
did  not  acquire,  thereby,  any  right  to  the  property  as  against  their 
Sovereign.  And  it  appears  to  me  extraordinary,  after  the  cases  of 
The  Nabob  of  the  Camatic  v.  The  East  India  Company  (I4),  and  The 
King  of  Spain  v.  Hvllett  (9)  that  there  should  be  any  difficulty 
raised  upon  the  proposition :  because  it  seems,  to  my  mind,  to  be 

(1)  Beferred  to  in  3  Ves.  427.  (8)  28  R.  R.  56  (4  Buss.  225). 

(2)  2  Dong.  613.  «.  (1).  (9)  36  R.  R.  123  (1  CI.  &  Fin.  333). 

(3)  1  Knapp  P.  C.  316.  (10)  29  B.  R.  82  (2  Sim.  213). 

(4)  :i  Yes.  424 ;  see  8  R  R.  162  n.  (1 1 )  24  R.  R.  64  (T.  &  R.  297). 

(5)  7  R.  B.  218  (9  Ves.  347).  (12)  29  R.  R.  714  (4  Ring.  722). 

(6)  8  B.  B.  159  (11  Ves.  283).  (13)  67  B.  B.  311  (12  M.  &  W.  226). 

(7)  2  B.  B.  736  (3  T.  B.  726).  (14)  1  Ves.  Jr,  371. 
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Kino  of  thb  laid  down  as  clear  as  any  proposition  can  be,  that  the  independent 

Two  Sicilies  Sovereign  of  a  State  is  competent,  in  this  country,  to  sue  for  his 

WiLLoox.     personal  rights.     That  appears  to  me,  therefore,  to  decide,  in 

[  *8S4  ]      effect,  the  great  question   upon    this   record.     And  this    ''^biil   is 

constructed  only  for  the  purpose  of  following,  by  what  I  may  call 

the  doctrine  of  ear-mark,  that  property  which,  having  been  taken 

once  by  the  rebellious  subjects  of  the  King  of  the  Two  Sicilies,  was 

sent  by  them  into  this  country,  in  such  a  manner  that,  by  the 

doctrine  of  ear-mark,  possession  may  be  traced  to  certain  persons 

who  are  defendants  upon  the  record.    In  that  respect  then,  the 

demurrer  must  be  overruled. 

With  respect  to  the  objection  that  was  made  for  want  of  parties : 
it  does  not  appear  to  me  that  there  is  any  want  of  parties  upon 
the  record.  The  rebellious  subjects,  certainly,  are  not  necessary 
parties  to  the  record;  but  those  are  made  parties  to  the  record 
who,  through  the  instrumentality  of  the  rebellious  subjects  while 
they  were  in  a  state  of  rebellion,  did,  unlawfully  and  improperly, 
acquire  possession  of  the  King's  property. 
Therefore,  the  demurrer  must  be  overruled. 

1350.  Another  demurrer  was  filed,  by  the  Steam-packet  Company  (who 

AprU  23, 24.   were  a  body  corporate),  to  certain  parts  of  the  bill ;  because  the 

'      discovery  thereby  sought,  would  subject  the  Company  to  pains  and 

penalties  and  to  criminal  prosecution  under  69  Geo.  III.  c.  69,  s.  7 : 
[  *835  ]  which  *enacts  that,  if  any  person  within  the  United  Kingdom  shall, 
without  the  leave  and  licence  of  his  Majesty,  equip,  furnish,  fit  out 
or  arm,  or  procure  to  be  equipped,  furnished,  fitted  out  or  armed, 
or  aid  or  assist  or  be  concerned  in  the  equipping,  furnishing,  fitting 
out  or  arming  any  ship  or  vessel,  with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
Prince,  State  or  potentate,  or  of  any  person  or  persons  exercising 
or  assuming  to  exercise  any  powers  of  government  in  or  over  any 
foreign  State,  with  intent  to  cruise  or  commit  hostilities  against 
any  State,  Prince  or  potentate,  with  whom  his  Majesty  shall  not 
then  be  at  war,  every  such  person  so  offending,  shall  be  deemed 
guilty  of  a  misdemeanour,  and  shall,  upon  conviction  thereof,  upon 
any  information  or  indictment,  be  punished  by  fine  or  imprison- 
ment, or  either  of  them,  at  the  discretion  of  the  Court  in  which 
such  offender  shall  be  convicted. 

Mr.  Stuart,  Mr.  Chandless,  and  Afr,  WHlei  appeared  in^support 
pf  the  demurrer,  and 
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Mr.  BetheU  and  Mr.  Qoldtmid  in  support  of  the  bill.  Kino  ok  thk 

Two  Sic  I  LIES 

T, 

Sir  L.  Shadwbll,  V.-C  ,  said  that  in  some  cases,  such  as  not  wilixjox. 
repairing  a  bridge,  or  not  complying  with  an  order  of  justices,  a 
corporation  might  be  liable  to  be  indicted ;  but  those  cases  were 
exceptional ;  and  the  general  law  of  England  was  that  a  corporation 
could  not  be  indicted  for  crime :  that,  since  the  case  was  argued, 
he  had  consulted  a  learned  Judge,  who  coincided  with  him  in  the 
opinion  which  he  had  formed  ;  namely,  that  the  Steam-packet  Com- 
pany could  not  be  indicted  under  the  Act  referred  to :  and  he  was 
confirmed  in  that  view,  by  *the  language  of  the  Act,  which  referred  [  *^^  ] 
to  individuals  only :  consequently,  the  demurrer  must  be  overruled. 


BICHAED80N  v.   GILBERT  (1).  ifi- 

^    ^                                        April  Ih.U. 
(1  SimoDS  (N.  8.)  33ft-338;  S.  0.  20 L.  J.  Ch.  553 ;  15  Jur.  389;  17  L  T.  0. 8. 48.)  

Under  the  Ccpyright  Act,   1842  (5  &  6  Vict.  c.  45),  actual  payment  ^obth  V.-C. 
for  an  article  written  for  a  periodical  work,  is  a  condition  precedent         r  ^-^  -i 
to  the  vesting  of  the  copyright  in  the  article,  in  the  proprietor  of  the  work : 
a  contract  for  payment  is  not  sufficient. 

On  the  hearing  of  a  motion  to  dissolve  an  injunction,  by  which 
the  defendant  was  restrained  from  infringing  the  copyright  claimed, 
by  the  plaintiffs,  in  an  article  originally  published  in  the  Dublin 
Review^  of  which  the  plaintiffs  were  the  proprietors,  the  question 
was  whether  actual  payment,  for  the  article,  to  the  composer  of  it, 
was  a  condition  precedent  to  the  vesting  of  the  copyright  in  it  in 
the  proprietors  of  the  Review. 

That  question  arose  under  the  18th  section  of  the  6  &  6  Vict. 
c.  45 ;  which  enacts  that,  when  any  publisher  or  other  person  shall, 
before  or  at  the  time  of  the  passing  of  the  Act,  have  projected 
conducted  and  carried  on,  or  shall  hereafter  project,  conduct 
and  carry  on,  or  be  the  proprietor  of  any  encyclopedia,  review, 
magazine,  periodical  work,  or  work  published  in  a  series  of 
books  or  parts,  or  any  book  whatsoever,  and  shall  have  employed 
or  shall  employ  any  persons  to  compose  the  same  or  any  volumes, 
parts,  essays,  articles  or  portions  thereof,  for  publication  in  or  as 
part  of  the  same,  and  such  work,  volumes,  parts,  essays,  articles  or 
portions,  shall  have  been  or  shall  hereafter  be  composed  under  such 
employment,  on  the  terms  that  the  copyright  therein  shall  belong 
to  such  proprietor,  projector,  publisher  or  conductor,  and  paid  for 
by  such   proprietor,  projector,  publisher  or  conductor ;  the  copy- 

(1)  Lawreiice  *fe  Bailer^  v.  Aflalo  [1904]  A.  C.  17,  73  L,  J.  Ch,  85,  89 1^.  T,  569, 
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RicHABDsoN  right  in  every  such  encyclopaedia,  review,  magazine,  *periodical 
QiLBKUT.  work  and  work  published  in  a  series  of  books  and  parts,  and  in 
[  *837  ]  every  volume,  part,  essay,  article  and  portion  so  composed  and  paid 
for,  shall  be  the  property  of  such  proprietor,  projector,  publisher  or 
other  conductor,  who  shall  enjoy  the  same  rights  as  if  he  were  the 
actual  author  thereof,  and  shall  have  such  term  of  copyright  therein 
as  is  given,  to  the  authors  of  books,  by  this  Act ;  except  only  that, 
in  the  case  of  essays,  articles  or  portions  forming  part  of  and  first 
published  in  reviews,  magazines  or  other  periodical  works  of  a  like 
nature,  after  the  term  of  twenty-eight  years  from  the  first  publica- 
tion thereof  respectively,  the  right  of  publishing  the  same  in  a 
separate  form,  shall  revert  to  the  author  for  the  remainder  of  the 
term  given  by  this  Act. 

Sir  W.  Page  Wood,  S.-G.,  and  Mr.  Renshan\  in  support  of  the 
motion,  said  that  the  bill  did  not  sufficiently  show  that  the  copy- 
right in  the  article  was  vested  in  the  plaintiffs ;  inasmuch  as  it  did 
not  allege  that  the  plaintiffs  had  paid  for  the  article :  [Spotti^vood^ 
v.  Clarke  (1)]. 

Mr.  James  Parker  and  Mr.  Bagshatoe,  for  the  plaintiffs,  said  that 
a  contract  to  pay  the  author  for  the  article,  was  sufficient  to  vest 
the  copyright  in  the  proprietors  of  the  Review,  and  that  actual 
payment  was  not  required,  by  the  Act,  for  that  purpose. 

The  Vice-Chancbllor  was,  at  first,  inclined  to  be  of  that  opinion ; 
but,  after  taking  time  to  consider  the  point,  he  held  that  actual 
payment  for  the  article  was  made,  by  the  Act,  a  necessary  con- 
dition to  the  vesting  of  the  copyright  therein  in  the  proprietors 
[  'sa^  ]  of  the  ^Review.  His  Lordship,  however,  was  of  opinion  that  the 
title  of  the  plaintiffs,  did  sufficiently  appear  upon  the  bill ;  inas- 
much as  it  alleged,  first,  that  the  article  was  composed,  for  the 
plaintiffs,  by  a  person  employed  by  them  to  compose  the  same,  on 
the  terms  that  the  copyright  therein  should  belong  to  the  plaintiffs, 
and  should  be  paid  for  by  them  (which  was  an  advance  towards  a 
good  title) ;  and,  afterwards,  that  the  plaintiffs  were  then  entitled 
to  the  exclusive  property  and  copyright  in  the  article ;  which,  regard 
being  had  to  the  first  averment,  implied  that  the  plaintiffs  had  paid, 
the  composer,  for  the  article. 

Motion  refuaed  without  costs, 

(1)  78  B.  R.  63  (2  Ph.  154), 
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The  ATTORNEY-GEIOIEAL  v.  HARDY ( I).  i^si. 

^                             May  7. 
(1  Simons  (N.  8.)  338—358 ;  S.  C.  20  L.  J.  Ch.  450 ;  15  Jur.  441.)  

The  trust  deeds  of  certain  Wesleyan  Methodist  chapels,  contained  powers  ^qh^h  V  -0. 
of  raisin  Of  money,  by  mortgac^,  for  the  purposes  of  the  trusts :  Held  that         r  ^^  -.' 
any  of  the  trustees  of  the  chapels  might  be  mortgagees  under  this  power, 
and  that,  if  they  were  such  mortgagees,  they  might  exercise  all  the  rights 
of  mortgagees,  although  in  opposition  to  the  trusts. 

In  this  sait,  which  was  instituted  by  an  information  and  bill,  a 
motion  was  made  that  the  defendants  William  Hardy  Cozens 
Hardy,  David  Curteis,  Thomas  Johnson,  John  Farthing,  Robert 
Burcham,  John  Randall,  George  Turner,  Jeremiah  Earl,  James 
Searles,  William  Bircham  the  younger,  Joseph  Colman,  and 
William  Hill  Ramm  might  be  restrained  from  further  prevent- 
ing and  interrupting  the  use  and  enjoyment  of  the  chapel  and 
premises  at  Holt,  in  the  county  of  Norfolk,  comprised  in  the 
indenture  of  the  1st  of  July,  1814,  in  the  information  and  bill 
mentioned,  for  the  purpose  of  preaching  *and  expounding  God's  C  *^^^  ] 
holy  word,  and  performing  any  other  act  of  religious  worship 
therein,  by  the  plaintiffs  William  Worker  and  Robert  George  Ban- 
croft, during  the  continuance  of  their  appointment  by  the 
Conference  of  the  people  called  Methodists,  or,  after  the  termination 
of  such  appointment,  by  other  the  persons  who  might  be,  there- 
after, duly  appointed  by  the  said  Conference  for  the  like  purposes, 
or  by  any  other  persons  duly  authorized  with  the  consent  of  the 
plaintiff  William  Worker,  as  the  superintendent  preacher  of  the 
Holt  circuit  in  the  information  and  bill  mentioned,  or  by  the 
superintendent  preacher  for  the  time  being  of  the  circuit  within 
which  the  said  chapel  and  premises  were  or  might  be  situate  :  and 
that  the  said  defendants  William  Hardy  Cozens  Hardy,  David 
Curteis,  Thomas  Johnson,  John  Farthing,  Robert  Burcham,  John 
Randall,  George  Turner,  Jeremiah  Earl,  James  Searles,  William 
Bircham  the  younger,  Joseph  Colman,  and  William  Hill  Ramn) 
might  be  restrained  from  permitting  or  allowing  any  person  or 
persons  whomsoever  to  have  the  use  and  enjoyment  of  the  said 
chapel  and  premises,  on  any  occasion,  for  the  purpose  of  preaching 
and  expounding  God's  holy  word  or  performing  any  act  of  religious 
worship  therein,  other  than  and  except  the  said  plaintiffs  or  other 
the  persons  for  the     time   being  appointed  as    aforesaid  by  the 

(1)  See  now  the  Charitable  Trusts      affirmed,  p.  596,  65  L.  J.  Ch.  439,  74 
Amendment  Act,  1855,  s.  29;  In  re      L.  T.  161,  C.  A.— O.  A.  S. 
Mason's   Orphanaye  [1896]  1   Ch.  54, 
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A.-G.  Conference,  or  such  other  persons  as  might  have  been  duly 
Habjjy.  authorized  by  the  plaintiff,  William  Worker,  or  by  other  the 
superintendent  preacher  for  the  time  being  of  the  circuit  within 
which  the  said  chapel  and  premises  might  be  situate :  and  that  the 
said  defendants  William  Hardy,  Cozens  Hardy,  David  Curteis, 
Thomas  Johnson,  John  Farthing,  Robert  Burcham,  John  Bandall, 
George  Turner,  Jeremiah  Earl,  James  Searles,  William  Bircham  the 
younger,  Joseph  Colman,  and  William  Hill  Bamm might  be  restrained 
from  executing  or  procuring  to  be  executed  any  agreement  or  convey- 
[  ♦340  ]  j^jjgg  ♦qj.  other  deed,  and  from  paying  or  receiving  any  money  for  the 
purpose  of  carrying  into  execution  the  sale  or  pretended  sale  in  the 
information  and  bill  mentioned  to  have  been  made,  by  auction,  on 
the  14th  day  of  June,  1850,  of  the  trust  premises  comprised  in  the 
indenture  of  the  1st  day  of  July,  1814,  and  that  the  defendants  David 
Curteis  and  Thomas  Johnson,  and  also  the  said  defendants  William 
Hardy  Cozens  Hardy,  John  Farthing,  Robert  Burcham,  John 
Bandall,  George  Turner,  Jeremiah  Earl,  James  Searles,  William 
Bircham  the  younger,  Joseph  Colman,  and  William  Hill  Ramm 
might  be  restrained  from  further  or  otherwise  acting  or  assuming 
to  act  in  the  trusts  of  the  same  indenture ;  and  that  the  defendants 
William  Hardy  Cozens  Hardy,  David  Curteis,  Thomas  Johnson, 
John  Farthing,  Robert  Burcham,  John  Randall,  George  Turner, 
Jeremiah  Earl,  James  Searles,  William  Bircham  the  younger, 
Joseph  Colman,  and  William  Hill  Ramm  might  be  restrained  from 
further  or  otherwise  acting  or  assuming  to  act  under  the  trusts  of  the 
indenture  of  the  28th  day  of  October,  1837,  in  the  information  and 
bill  mentioned :  and  that  the  defendant  Josiah  Hill,  might  be 
restrained  from  continuing  or  proceeding  with  his  action  of 
ejectment  in  the  information  and  bill  mentioned ;  and  from  other- 
wise proceeding  to  recover  the  possession  of  the  said  several  trust 
premises  in  the  information  and  bill  mentioned,  or  any  part  thereof. 

Sir  W.  Page  Wood,   S.-G.,  Mr.  Bethell,   Mr.  Rolt,  and  Mr. 
Little,  supported  the  motion. 

Mr.  Stuart  and  Mr.  Crai^  opposed  it  for  all  the  defendants 
named  in  the  notice,  except  Josiah  Hill ;  and 

Mr.  Malins  and  Mr.  Berkeley  opposed  it  for  Josiah  Hill. 

r  341  3       Thb  Vicb-Chancbllor  delivered  the  following  judgment,  in  which 
the  facts  of  the  case  and  the  arguments  are  stated  : 

This  was  an  information  at  the  relation  of  the  Rev.  William 
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Worker  and  the  Eev.  George  Badcock,  and  a  bill  by  these  same  A.-G. 
relators,  as  plain iififs  on  behalf  of  themselves  and  all  other  persons  habot. 
entitled  under  the  trusts  of  two  several  deeds  of  the  1st  of  July» 
1814,  and  the  28th  of  October,  1837,  mentioned  in  the  pleadings* 
The  defendants  are  the  surviving  trustees  of  both  those  deeds, 
together  with  certain  other  persons  whose  interests  in  the  matters 
in  question  I  need  not  now  advert  to.  The  object  of  the  suit 
i8  to  establish  both  the  above-mentioned  deeds,  and  to  restrain  the 
defendants  from  doing  certain  things  alleged  to  be  in  violation 
of  the  trusts  thereby  reposed  in  them. 

The  material  facts  necessary  for  a  due  understanding  of  the  case 
made  by  the  information  and  bill,  are  as  follows :  By  a  deed  of  the 
Ist  of  July,  1814,  a  certain  chapel,  then  lately  erected  at  Holt 
in  the  county  of  Norfolk,  was  conveyed  to  a  large  body  of  trustees, 
in  fee,  upon  trust  to  raise,  by  mortgage  of  the  premises,  all  such 
sums  as  had  then  been  expended  in  purchasing  and  erecting  the 
chapel,  and  all  such  further   sums  as  should   be  necessary  for 
keeping  the  premises  in  repair ;  and,  subject  thereto,  upon  trust 
to  permit  the  chapel  to  be  used,  exclusively,  by  Methodist  preachers 
duly  appointed  by  the  Methodist  Conference,  holden  annually 
according  to  the  provisions  of  a  deed-poll  of  the  28th  February,  1784, 
under  the  hand  and  seal  of  John  Wesley,  and  duly  enrolled  in  this 
Court,  being  the  deed  organizing  the  body  of  persons  commonly 
known  by  the  appellation  of  Wesleyan  Methodists.     The  deed 
of  1814  contains  a  proviso  that  if,  at  any  time,  the  *major  part       [  *342  ] 
of  the  trustees,  should  be  of  opinion  that  a  larger  or  more  con- 
venient chapel  should  be  necessary,  then  they  should  sell  the  chapel  • 
thereby  conveyed,  to  any  person  willing  to  purchase  the  same. 
These  are  all  the  trusts  which,  for  the  present  purpose,  it  is 
necessary  to  state.    The  funds  applied  for  the  purchase  of  the 
ground  and  the  erection  of  the  chapel,  appear  to  have   been 
advanced,  chiefly,  by  one  of  the  trustees,  William  Hardy ;  but  no 
Becurity  was  taken  by  him,  for  his  advances,  till  the  year  1821. 
By  an  indenture  of  mortgage  dated  the  7th  November  in  that 
year,  and  reciting  that  William  Hardy  had  advanced  large  sums 
in  and  towards  the  erecticm  and  completion  of  the  chapel,  amounting 
to  7002.9  and  that  such  advances  had  been  made  on  an  agreement 
that  the  repayment    thereof  should  be  secured  as  thereinafter 
mentioned,  the  then  surviving  trustees  demised  the  chapel  to 
Jeremiah  Cozens,  a  trustee  for  William  Hardy,  for  a  term  of  1,000 
years,  in  order  to  secure  to  him  the  repayment  of  the  7002.  and 
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A..G.  interest.  On  the  12th  of  November,  1833,  Hardy  signed  a  memo- 
Haudy.  fandam  on  the  back  of  the  mortgage,  whereby  he  admitted  the 
receipt  of  850{.  part  of  the  700/. ;  so  that  the  principal  sam  then 
remaining  due,  was  reduced  to  8502.  It  was  stated,  at  the  Bar, 
that  this  sum  of  S501.  so  acknowledged  to  have  been  received, 
was  not,  in  fact,  received  by  William  Hardy,  though,  for  the  benefit 
of  the  chapel,  he  agreed  to  admit  such  to  have  been  the  case. 
I  do  not  think  this  material.  From  the  date  of  that  memorandum, 
it  must  be  taken  that  the  debt  was  reduced  to  850Z.  It  seems  that 
the  numbers  of  Methodists  at  Holt  increased,  materially,  between 
the  years  1814  and  1887 ;  and  it  became  necessai'y  or  expedient, 
for  their  accommodation,  to  erect  a  larger  and  more  commodious 
chapel;  and,  accordingly,  by  an  indenture  dated  the  28th  of 
October,  1887,  a  piece  of  ground,  with  a  chapel  then  in  the  course 
[  *343  ]  of  being  erected  thereon,  was  ^conveyed  to  a  number  of  trustees, 
who  agreed  to  stand  seised  thereof  upon  trusts  corresponding  with 
those  contained  in  a  deed  of  the  8rd  of  July,  1882 ;  being  a  deed 
whereby  a  chapel  at  Skircoats,  in  the  parish  of  Halifax  in  the 
county  of  York,  was  conveyed  to  trustees  upon  trust  for  the  benefit 
of  the  society  of  Methodists  at  that  place,  and  which  deed,  having 
been  settled  with  great  care,  has,  ever  since,  been  treated  as  the 
model  on  which  all  subsequent  deeds  have  been  framed;  and 
the  same  is  now  commonly  known  and  referred  to  as,  *'  the  model 
deed."  The  only  trusts  of  the  model  deed  so  incorporated  with 
the  deed  of  October,  1887,  to  which  it  is  necessary  to  refer,  are 
the  trusts  for  permitting  the  use  of  the  chapel  by  the  preachers 
named  by  the  Conference,  and  the  trusts  for  mortgaging.  Those 
clauses  are  as  follows :  '^  And  upon  further  trust,  from  time  to  time 
and  at  all  times  after  the  erection  thereof,  to  permit  and  suffer 
the  said  chapel  or  place  of  religious  worship,  with  the  appurtenances, 
to  be  used,  occupied  and  enjoyed  as  and  for  a  place  of  religious 
worship,  by  a  congregation  of  Protestants  of  the  said  people  called 
Methodists,  in  the  connection  established  by  the  said  late  John 
Wesley  as  aforesaid,  and  for  public  and  other  meetings  and 
services  held  according  to  the  general  rules  and  usage  of  the  said 
people  called  Methodists;  and  do  and  shall,  from  time  to  time 
and  at  all  times  hereafter,  permit  and  suffer  such  person  and 
persons  as  are  hereinafter  mentioned  or  designated,  and  such 
person  and  persons  only,  to  preach  and  expound  God's  holy  word, 
and  to  perform  the  usual  acts  of  religious  worship  therein ;  that 
is  to  say,  such  person  and  persons  as  shall  be  from  time  to  time 
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approved,  and,  for  that  purpose,  daly  appointed  by  the  said  Con-  a.-g. 
ference  of  the  said  people  called  Methodists,  from  time  to  time  habdy. 
held  ander  the  orders  and  regulations  of  the  said  in  part  recited 
deed  poll ;  and  also  such  *other  person  and  persons  as  shall  be,  g-  *ui  j 
thereunto,  from  time  to  time  duly  permitted  or  appointed  (according 
to  the  general  rules  and  usage  of  the  said  people  called  Methodists) 
by  the  superintendent  preacher  for  the  time  being  of  the  circuit 
in  which  the  said  chapel  or  place  of  religious  worship  shall,  for  the 
time  being,  be  situated ;  and  also  such  other  person  and  persons 
aa  shall  be,  thereunto,  from  time  to  time  duly  appointed,  by  any 
authority  lawfully  constituted  by  the  said  Conference  or  under 
or  by  virtue  of  these  presents,  to  fill  up  any  vacancy  or  vacancies, 
at  any  time  occasioned  by  the  death,  removal,  or  suspension  of 
a  preacher  or  preachers  in  or  during  any  interval  between  the 
sittings  of  the  said  Conference,  but  only  until  the  then  next  Con- 
ference, and,  in  no  case,  any  other  person  or  persons  whomsoever." 
*'And  it  is  hereby  declared  thai,  from  time  to  time  and  at  all 
times  hereafter,  it  shall  and  may  be  lawful  to  and  for  the  trustees 
for  the  time  being  of  these  presents  or  the  major  part  of  them, 
to  mortgage  and,  for  that  purpose,  to  appoint,  convey  and  assure, 
in  fee  or  for  any  term  or  terms  of  years,  the  said  piece  of  ground, 
chapel  or  place  of  religious  worship,  hereditaments  and  premises  or 
any  part  or  parts  thereof  respectively,  to  any  person  or  persons 
whomsoever,  for  securing  such  sum  or  sums  of  money,  as  may  be 
requisite  or  necessary  in  or  for  the  due  execution  and  accomplish- 
ment of  the  trusts  and  purposes  of  these  presents  or  any  of 
them,  according  to  the  true  intent  and  meaning  thereof.  Never- 
theless it  is  hereby  declared  that  no  mortgage  or  mortgages,  nor 
any  disposition  whatsoever  by  way  of  mortgage,  shall,  at  any 
tune  hereafter,  be  made  of  the  said  trust  premises  or  of  any  part 
or  parts  thereof,  under  or  by  virtue  of  these  presents,  unless 
such  mortgage  or  mortgages  shall,  in  the  aggregate,  amount  to 
and  cover  the  whole  debt  or  the  aggregate  amount  of  the  whole  of 
*the  debts,  which,  at  the  time  of  the  execution  of  such  mortgage  or  [  *345  ] 
mortgages,  shall  be  due  and  owing,  either  legally  or  equitably,  in 
respect  or  on  account  of  or  in  relation  to  the  said  trust  premises  or 
some  part  or  parts  thereof  respectively,  or  from  the  said  trustees 
for  the  time  being  or  any  of  them,  for,  or  on  account;  or  in  respect 
of  the  said  trust  premises  or  some  part  or  parts  thereof  respectively, 
excepting  only  such  debt  and  debts  as  then  may  be  accruing  due 
for  or  on  account  of  the  ordinary  current  expenses  of  the  said 
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A..G.        dhapel  or  place  of  religious  worship  and  premises :  But  it  is  hereby 
niicDT       declared  that  it  shall  not  be  incumbent  upon  any  mortgagee  or 
mortgagees,  or  upon  any  intended  mortgagee  or  mortgagees  of  the 
said  trust  premises  or  any  part  or  parts  thereof,  to  inquire  into  the 
necessity,  expediency  or  propriety  of  any  mortgage  or  mortgages 
which  shall  be  made  or  be  proposed  to  be  made,  under  or  by  virtue 
of  these  presents,  or  whether  the  same  is  or  are  made  or  intended 
to  be  made  for  the  whole  amount  of  the  debt>  or  of  the  aggregate 
amount  of  the  debts  which  shall  be  so  due  and  owing  as  aforesaid  : 
Nor  shall  anything  in  these  presents  contained,  or  which  may  be 
contained  in  any  such    mortgage    or  mortgages,  extend  or  be 
construed  to  extend,  unless  where  the  contrary  shall,  with  the  full 
knowledge  and  consent  of  the  said  trustees  for  the  time  being  or 
the  major  part  of  them,  be  therein  actually  expressed,  to  hinder, 
prevent  or  make  imlawful  the  taking  down,  removing,  enlarging  or 
altering  the  said  buildings  and  premises,  or  any  of  them  respectively, 
as  is  in  these  presents  before  mentioned  and  provided  for  in  that 
behalf,  nor,  in  any  manner,  to  hinder,  prevent  or  interfere  with  the 
due  execution  of  the  trusts  or  purposes  of  these  presents  or  any  of 
them,  so  long  as  such  mortgagee  or  mortgagees,  his,  her  and  their 
[  *U6  ]       heirs,  executors,  administrators  and  assigns,  shall  not  be  in  *the 
actual  possession,  as  such  mortgagee  or  mortgagees,  of  the  here- 
ditaments comprised   or  to  be  comprised  in   such   mortgage  or 
mortgages ;  anything  in  these  presents  contained  to  the  contrary, 
in  anywise  notwithstanding."     They  do  not,  in  truth,  materially 
vary  from  the  trusts  created,  as  to  the  old  chapel,  by  the  deed 
of  the  1st  July,  1814.     William  Hardy  was  not  one  of  the  trustees 
of  this  new  chapel,  but  the  funds  for  its  erection  seem  to  have  been, 
in  great  measure,   supplied   by  him;    and,   by  an   indenture  of 
the  26th  day  of  Mav.  1888    the  trustees  of  the  new  chapel  demised 
it  to  Joseph  Golman,  as  a  trustee  for  William  Hardy,  in  order 
to  secure  him  a  sum  of  5002.  therein  stated  to  have  been  then 
advanced,  by  him,  for  erecting  the  chapel.    In  point  of  fact,  it 
appears,  from  the  affidavits,  that  he  really  advanced  considerably 
more  than  this  amount,  but  he  agreed  to  treat  the  advance  as 
a  sum  of  500/.  only.    This  mortgage  was  made  in  strict  conformity 
to  the  trusts  of  the  model  deed ;  and  so,  clearly,  gave,  to  William 
Hardy,  or  rather  to  Golman  as  his  trustee,  a  valid  mortgage  title  to 
the  extent  of  500Z.     It  should  be  stated  that  this  sum  of  500/.,  was 
made  up,  in  part,  by  a  transfer  of  150/.  from  the  debt  due  on  the 
mortgage  of  the  old  chapeL    A  large  part  of  the  fittings  and 
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fixtures  of  the  old  chapel,  estimated  to  be  of  the  value  of  150/.,  A.-a. 
were  removed  to  the  new  chapel,  whereby  the  value  of  the  former  hakdt. 
was  lessened  by  that  sum ;  and  it  was,  therefore,  agreed,  by  all 
parties,  that  this  should  be  treated  as  a  payment,  to  William  Hardy, 
of  1502.  on  account  of  his  mortgage  on  the  old  chapel,  and  an 
advance  by  him  to  the  trustees  of  the  new  chapel.  The  whole  sum 
thus  advanced  by  William  Hardy  to  the  trustees  of  the  new  chapel 
(including  the  160Z.)  was  agreed  to  be  taken  as  500Z.,  and  was 
secured  by  the  mortgage  to  Colman.  And,  in  further  pursuance  of 
this  arrangement.  Hardy  *on  the  5th  January,  1889,  signed*  a  [•347] 
second  memorandum  on  the  back  of  the  mortgage  deed  of  the  old 
chapel,  whereby  he  acknowledged  to  have  received  a  further  sum 
of  150/.  in  reduction  of  the  original  mortgage  debt  of  7002.  On  the 
same  day,  Hardy  made  a  further  advance  of  100/.,  to  the  trustees 
of  the  new  chapel,  for  which  they,  by  an  indorsement  on  the 
mortgage  of  1888,  agreed  to  execute  to  him  a  mortgage  of  the  new 
chapel.  The  result  of  all  these  transactions,  was  that  Jeremiah 
Cozens,  the  trustee  named  in  the  mortgage  of  the  old  chapel, 
became  entitled  to  that  mortgage  as  a  security  for  a  sum  of  200/. 
due  to  Hardy,  being  the  balance  of  the  original  sum  of  700/.,  after 
deducting  therefrom  the  two  sums  of  850/.  and  150/. ;  and  Joseph 
Colman,  the  trustee  named  in  the  mortgage  of  the  new  chapel, 
became  entitled  to  hold  that  mortgage  as  a  security,  to  Hardy,  for 
the  two  sums  of  500/.  and  100/.,  making  together  600/.  In  this 
state  of  things  William  Hardy  died  on  the  22nd  of  June,  1842, 
having,  by  his  will,  appointed  his  nephew  the  defendant  William 
Hardy  Cozens  Hardy,  and  Jeremiah  Cozens,  who  was  the  trustee 
of  the  mortgage  of  the  old  chapel,  his  executors.  They  both  proved 
his  will,  and,  on  the  29th  January,  1849,  Jeremiah  Cozens  died, 
having,  by  his  will,  made  the  defendant  William  Hardy  Cozens 
Hardy  his  executor.  Hardy  proved  his  will,  and  so  became  entitled 
to  the  mortgage  term  of  1,000  years,  created  by  the  deed  of  the 
7th  November,  1821,  as  well  as  the  money  thereby  secured.  He 
also  became  entitled,  as  surviving  executor  of  William  Hardy 
deceased,  to  the  mortgage  debt  of  600/.  secured  by  the  term  of 
1,000  years  in  the  new  chapel  vested  in  Joseph  Colman. 

Such  being  the  state  of  the  title  to  the  property  in  the  two 
chapels,  it  is  important,  in  order  to  understand  *the  nature  of  the      [  *348  ] 
complaint  made  by  the  information  and  bill,  that  attention  should 
be  directed  to  the  general  nature   of  the  organization  of  the 
Wesleyan  body,  as  it  was  finally  settled  by  the  deed  poll  of  the 
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A.-G.  28th  February,  1784,  to  which  I  have  already  adverted.  According 
HABDT.  to  the  provisions  of  that  deed,  the  whole  body  is  divided,  in  its 
ultimate  subdivisions,  into  small  sections  called  classes,  each 
presided  over  by  a  class  leader.  Several  classes  constitute  a 
society,  and  several  societies  are  united  into  what  is  called  a 
circuit;  and,  lastly,  several  circuits  constitute  a  district.  The 
supreme  governing  authority  of  the  whole,  is  called  the  Conference, 
which  consists  of  a  body  of  a  hundred  preachers,  renewed,  by  self- 
election,  whenever  vacancies  occur.  The  Conference  meets  every 
yecLr  in  the  month  of  July  or  August;  and  it  then  appoints 
preachers  for  the  ensuing  year  to  preach  in  all  the  chapels  through- 
out the  kingdom.  The  Conference,  at  its  meeting  in  1850, 
appointed  the  plaintiffs.  Worker  and  Badcock,  to  be  the  preachers 
for  the  several  societies  in  the  Holt  circuit ;  Worker  being  made 
the  superintending  preacher  of  the  circuit.  It  appears  that,  at  the 
meeting  in  the  previous  year,  namely  1849,  the  Conference  had 
done  certain  acts  which  gave  great  offence  to  a  considerable  portion 
of  the  Wesleyan  body,  and  caused  a  schism  amongst  them ;  and 
the  information  and  bill  alleges  that  the  great  majority  of  the 
trustees  of  the  new  chapel  at  Holt,  and  both  the  surviving  trustees 
of  the  old  chapel,  have  taken  part  with  that  portion  of  the 
Wesleyan  body  which  is  dissatisfied  with  the  Conference,  and  who 
are  now  designated  by  the  title  of  the  Wesleyan  Beformers ;  and 
that,  in  order  to  advance  their  views  in  opposition  to  those  of  the 
Conference,  they  have  formed  a  scheme  for  wresting,  from  the 
preachers  appointed  by  the  Conference,  both  the  old  and  the  new 
[  *^^d  ]  chapel,  and  devoting  *them  to  other  ministers  nominated  by 
themselves.  The  information  alleges  that  this  scheme  so  formed, 
was  general,  extending  not  only  to  the  two  chapels  at  Holt,  but  to 
all  other  Wesleyan  chapels  where  the  congregation  was  dissatisfied 
with  the  proceedings  of  the  Conference. 

I  should  have  stated  that,  since  the  erection  of  the  new  chapel, 
the  old  chapel  has  still  been  retained  for  the  purpose  of  being 
occasionally  used  for  religious  services  on  week  days ;  and  also  it 
has  been  used  as  a  school  room ;  and  a  small  income  of  about  BL 
per  annum,  has  been  derived  by  allowing  it  to  be  used,  at  times,  by 
schools  of  other  societies  not  forming  part  of  the  Wesleyan 
connexion.  The  two  sole  surviving  trustees  of  the  old  chapel 
(being  the  defendants  Johnson  and  Curteis)  are  also  trustees  of 
the  new  chapel ;  and  the  trustees  of  the  latter  have  also  acted,  so 
far  as  anything  was  to  be  done,  as  trustees  of  the  former.    Indeed, 
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the  only  duty  to  be  performed  as  to  the  old  chapel,  was  to  see  that        a.-g. 
it  was  kept  in  proper  repair,  and  was  used  only  for  the  purposes  of       habdy. 
the  preachers  and  the  schools,  and  to  receive  the  small  annual  sum 
paid  for  the  occasional  use  of  it  by  the  other  schools. 

The  defendant,  William  Hardy  Cozens  Hardy,  has,  for  a  long 
time,  been  the  principal  acting  trustee  and  treasurer ;  and,  in  that 
character,  has  had  the  receipt  and  expenditure  of  the  funds  ;  and 
he  has  taken  part,  warmly,  with  the  seceding  body  of  the  Wesleyan 
Beformers.  The  plan  for  carrying  into  execution  the  object  of 
ejecting  the  Conference  ministers,  is  stated  to  have  been  suggested 
by  Hardy,  and  is  this :  Most  of  the  Wesleyan  chapels,  like  those  at 
Holt,  are  subject  to  heavy  debts,  secured,  in  general,  by  mortgages 
of  the  *chapels.  Mr.  Hardy,  in  a  letter  inserted  in  the  Wesleyan  [  '350  ] 
Times  (a  paper  friendly  to  the  party  calling  itself  the  Wesleyan 
Beformers)  in  February,  1850,  suggested  that,  if  the  mortgagees 
would  enforce  their  claims,  they  might,  in  general,  obtain  possession 
of  the  chapels  by  a  title  independent  of  that  of  the  trustees ;  and 
then  they  might  put  in  their  own  preachers,  withput  reference  to 
the  authority  of  the  Conference.  In  pursuance  of  this  scheme, 
Hardy,  in  the  month  of  May,  1850,  applied  to  Curteis,  one  of  the 
two  surviving  trustees  of  the  old  chapel,  and  claimed  payment  of 
the  200!.  remaining  due  to  him  on  the  mortgage  of  the  7th 
November,  1821.  The  money  was  not  forthcoming,  and,  on  Satur- 
day the  8th  of  June,  1850,  an  advertisement  appeared  in  the 
Norfolk  News,  announcing  that  the  old  chapel  would  be  sold  by 
auction,  at  Holt,  on  the  Friday  next  following,  that  is,  Friday  the 
14th.  On  that  day  it  was  accordingly  put  up  for  sale  and  sold  to 
the  defendant  Turner  for  200Z.  Turner  has  since  paid  that  sum  to 
the  defendant  Hardy,  in  discharge  of  the  mortgage ;  and  the  old 
chapel  has  since  been  conveyed  to  him  by  Hardy,  as  mortgagee, 
and  by  Curteis  and  Johnson,  as  the  two  surviving  trustees  in  whom 
the  legal  fee  in  the  old  chapel  was  vested  under  the  deed  of  the  1st 
of  July,  1814.  All  the  parties  to  this  transaction,  that  is.  Hardy, 
Curteis,  Johnson  and  Turner,  are  trustees  of  the  new  chapel,  and 
are  defendants  to  this  suit;  and  they  all  take  part  with  the 
Wesleyan  Beformers.  Since  the  conveyance  of  the  old  chapel  to 
Turner,  it  has  been  used,  with  the  sanction  of  Hardy  and  the 
majority  of  his  co-trustees,  for  the  purposes  of  the  rival  ministers 
preaching  in  opposition  to  and  in  defiance  of  the  Conference,  and 
in  a  mode  wholly  at  variance  with  the  trusts  of  the  deed  of  the  1st 
of  July,  1814. 

8— a 


116  1851.    CH.     1  SIMONS  (N.  S.)  361—852.  :r.r. 

A.-G.  With  respect  to  the  new  chapel,  the  facts  alleged  m  the  informa- 

Hardt.  tion,  are  that,  in  the  month  of  September  last,  the  defendant, 
[  351  ]  .  Hardy,  demanded  payment  of  the  money,  600Z.  secured  to  him  by 
the  mortgage  term  vested  in  Colman ;  and,  default  having  been 
made  in  payment,  he,  afterwards,  procured  the  defendant.  Hill,  to 
pay  off  the  mortgage  and  to  take  a  transfer  of  it  to  himself :  and 
Hill,  in  the  beginning  of  the  present  year,  brought  an  action  of 
ejectment  to  recover  possession  of  the  new  chapel. 

In  this  state  of  circumstances,  the  present  information  and  bill 
was  filed  on  the  18th  February  in  the  present  year ;  and  the  object 
of  the  prayer  is  that  the  right  of  the  plaintiffs,  Worker  and  Badcock, 
to  the  use  of  the  two  chapels,  may  be  established;  and,  for  this 
purpose,  it  prays,  amongst  other  things,  &c.  &c.  (i).  A  motion  was 
made,  before  me,  in  the  language  of  this  part  of  the  prayer,  and 
was  fully  argued  at  the  beginning  of  the  present  Term.  I  have 
since  fully  considered  the  subject,  and  am  now  prepared  to  give 
my  judgment. 

With  respect  to  the  old  chapel,  the  argument  on  behalf  of  the 
relators,  was  that  Turner,  the  purchaser,  bought  with  full  notice  of 
the  title  of  the  vendors  and  of  the  trusts  on  which  the  property  was 
held  by  them;  that  the  deed  of  the  1st  of  July,  1814,  did  not, 
under  the  circumstances,  authorize  a  sale  at  all ;  for,  though  the 
trustees  of  that  deed  had  power  to  sell  for  the  purpose  of  raising 
money  to  enable  them  to  purchase  a  larger  chapel,  yet  that,  when 
such  larger  chapel  had  been  already  obtained  from  other  resources, 
the  trustees  had  no  longer  the  power,  after  the  lapse  of  many  years, 
[  *352  ]  to  *sell,  when  the  object  for  which  the  sale  had  been  authorized, 
had,  already,  been  accomplished  by  other  means.  It  was  farther 
argued  that,  even  if  there  was  a  power  to  sell,  yet  the  sale  to 
Turner  could  not  be  sustained,  the  same  having  been  made  on  an 
unreasonably  short  notice,  and  under  circumstances  which  showed 
that  it  was  not  made  bond  fide,  for  the  purpose  of  obtaining  the 
best  price  in  the  market.  I  do  not,  in  the  view  in  which  I  take  of 
this  case,  feel  myself  called  on  to  express  any  opinion  as  to  the 
validity  of  this  sale ;  because,  whether  it  was  or  was  not  valid, 
certainly  the  transaction  gave,  to  Turner,  all  the  title  which  had 
previously  been  vested  in  Hardy  as  mortgagee.  At  the  time  of  the 
sale,  he  had,  in  himself,  the  legal  title  to  a  term  of  1,000  years  in 
the  old  chapel,  by  way  of  security  for  the  sum  of  200i.  Turner^  on 
the  sale,  paid  that  sum  to  him ;  and  he  concurred  in  the  conveyance 
(1)  See  notice  of  motion,  ante,  pp.  107  and  108.  - 
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to  Tomer ;  so  that,  whatever  rights  were  possessed  by  Hardy  prior         a. -a. 
to  the  sale,  were,  efifectually,  transferred  to  Tarner ;  and  I  am  of       harot. 
opinion  that*  Hardy,  as  mortgagee,  had  a  right  to  assert  a  title 
adverse  to  the  trust ;  and  that  he  or  any  one  claiming  under  him 
by  virtue  of  that  title,  had  the  right  to  use  the  chapel  for  any 
purpose  he  might  think  fit,  without  being  at  all  bound  by  the 
trusts  of  the  deed  of  1814.    The  defendant,  Hardy,  it  must  be 
observed,  is  not  nor  ever  was  a  trustee  of  the  old  chapel.    But  it 
was  contended  that  the  trustees  of  the  new  chapel  so  mixed  them- 
selves up  with  the  trusts  of  the  old  chapel,  as  to  have  taken  on 
themselves  the  character  of  trustees  of  both.     Supposing  this  to  be 
so,  still  the  trusts  affect  the  equity  of  redemption  only.    For,  when 
the  deed  of  the  1st  of  July,  1814,  creating  the  trusts,  gave  power  to 
raise  money  by  mortgage,  it,  of  necessity,  gave  power  to  create 
a   title  paramount   to   that  of  the   trustees;   and,   as    incident 
to  that  title,  the  right  to   use  the  chapel   in  any  way,  whether 
*in  conformity  or  in  opposition  to  the  trusts  of  the  deed.     The       [  '"^^^  3 
power  of  mortgaging  was,  in  fact,  exercised  by  demising,  for  a 
term  of  years,  to  a  trustee  for  William  Hardy  deceased,  by  whom 
the  chief  part  of  the  funds  for  establishing  the  first  chapel,  were 
provided :  and  his  title  to  the  money  as  well  as  the  legal  title  to 
the  land,  became,  afterwards,  vested  in  the  defendant.  Hardy.    It 
was  contended  that,  whatever  might  have  been  the  case  of  a 
mortgagee  who  was  a  stranger   to  the  trusts,  yet  that  William 
Hardy  deceased,  who  was  the  most  active  trustee  of  the  old  chapel, 
could  not,  in  the  character  of  mortgagee,  act  in  a  manner  not 
conformable  to  his  duty  as  trustee.    I  do  not  feel  the  force  of  this 
argument.    It  was  necessary  to  raise  money,  by  mortgage,  for  the 
purposes  of  the  trust ;  and,  that  the  money  should  be  advanced  by 
one  of  the  trustees,  was  natural  and  quite  proper.    It  may  be  that, 
in  taking  the  account  of  what  is  due  to  him  on  his  security,  the 
parties  interested  in  the  trusts  of  the  deed,  may  not  be  bound  by 
the  statement  of  the  sum  said  to  be  advanced.    In  taking  the 
account,  there  may  be  various  equities  arising  out  of  the  character 
of  Hardy  as  trustee,  or  as  representing  William  Hardy  deceased, 
the  original  mortgagee,  which  would  not  attach  on  a  mere  stranger. 
But  this  goes  only  to  the  question  of  the  amount  due,  and  not  to 
the  right  of  insisting  on  the  character  of  mortgagee.    In  truth,  it 
is  not  suggested  that  the  whole  200Z.  is  not  due;  and,  on  the 
contrary,  it  seems  probable  that,  but  for  the  voluntary  abandon- 
ment, by  William  Hardy,  of  a  great  part  of  his  demand,  a  much 
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A..G.  larger  sum  would  be  due  to  those  who  are  now  clothed  with  his 
Habdt.  rights.  But,  be  that  as  it  may,  the  defendant  Hardy,  as  represent- 
ing William  Hardy  deceased,  had  a  right  to  insist  6n  his  title  as 
mortgagee  until  the  full  amount  due  to  him,  whether  it  were  more 
[  *S54  ]  or  less  than  200Z.,  was  duly  paid ;  and,  *that  right  having  been 
transferred  to  Turner,  the  relators  and  plaintiffs,  as  claiming  title 
under  the  trusts  of  the  equity  of  redemption,  cannot  obtain  any 
relief  except  on  the  ordinary  terms  of  redeeming  the  mortgage. 

It  is  proper  that  I  should  advert  to  a  case  referred  to,  but  not 
much  relied  on  by  the  Solicitcyr-General ;  namely.  The  Attorney' 
Oenei'al  v.  Munro  (i).  That  was  an  information  seeking  to  restrain 
the  trustees  of  a  Scotch  Presbyterian  meeting-house  at  Manchester, 
from  permitting  it  to  be  used  for  any  purposes  not  warranted  by  the 
trusts  of  their  deed  of  settlement.  A  motion  was  made  to  restrain 
them  accordingly.  The  trustees  resisted  the  motion  on  the  ground, 
among  other  things,  of  certain  adverse  titles  existing  in  third 
parties  and  transferred  to  the  defendants,  the  trustees,  or  some  of 
them ;  and,  under  this  alleged  title  paramount,  they  sought  to  act 
in  a  manner  not  warranted  by  the  trust.  Vice* Chancellor  Knight 
Bruce  would  not  listen  to  this  defence;  but  the  ground  on  which 
he  went,  was  that  the  parties  entitled,  if  they  were  entitled  to  an 
adverse  interest,  had  so  conducted  themselves  as  to  lead  those,  who 
were  expending  money  in  building  the  chapel,  to  suppose  that  no 
such  adverse  title  existed,  or  would  ever  be  enforced  against  the 
trustees.  Every  one  must,  at  once,  assent  to  the  justice  of  that 
decision,  and  the  soundness  of  the  principle  on  which  it  rested. 
But  the  facts  before  me,  are  such  as  to  make  the  principle  on  which 
that  case  proceeded,  wholly  inapplicable.  So  far  from  there  having 
been  any  conduct,  here,  on  the  part  of  the  mortgagee,  leading  to 
the  inference  that  he  did  not  mean  to  insist  on  the  mortgage,  it  is 
part  of  the  case  made  by  the  plaintiffs,  that  interest  was  regularly 
paid,  every  half-year,  up  to  the  time  of  the  conveyance  to  Turner. 
[  355  ]  No  other  authority  was  cited  on  this  part  of  the  case  ;  and  the 

conclusion  at  which  I  have  arrived,  is  that  the  defendant,  Hardy, 
had  a  right  to  set  up  his  title  as  mortgagee ;  and  that,  whatever 
right  he  had,  is  now  vested  in  Turner ;  and  so  that  I  have  no  right  to 
give  any  relief  against  him  except  on  a  bill  to  redeem  and  offering 
to  pay  what  is  due.  Whether,  on  such  a  bill,  the  plaintiffs  would 
be  entitled  to  relief,  must  depend  on  the  question  whether  the 
sale  was  a  valid  sale  according  to  the  trusts  of  the  deed  of  the 
(1)  Since  reported,  79  E.  E.  151  (2  De  G.  &  Sm,  122). 
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Ist  of  cTnly,  1814.     If  the  sale  was  valid,  then,  under  no  circum-        a.-g. 
stances,  can  the  plaintififs  have  the  relief  they  are  seeking.    If  it       hardt. 
was  invalid,  then  they  may  get  relief  on  a  bill  offering  to  redeem ; 
but  not  otherwise.     In  this  suit,  there  is  no  such  offer ;  and  so  it  is 
not  important  to  inquire  whether  the  sale  was  or  was  not  valid. 

This  disposes  of  the  relief  sought  by  the  motion,  so  far  as  regards 
the  old  chapel.  The  same  principles,  precisely,  must  govern  my 
decision  as  to  the  new  chapel.  The  defendant,  Hardy,  had  a  right 
to  assign  over  his  mortgage  to  Hill.  There  was  something  like  an 
attempt  to  mislead  the  plaintiffs,  in  the  representations  made  to 
them,  at  the  latter  part  of  the  last  year,  relative  to  the  transfer  to 
Hill ;  at  all  events,  something  like  mystery  in  a  transaction  where 
nothing  ought  to  have  been  concealed  or  misrepresented.  In  fact, 
however,  the  mortgage  was,  eventually  transferred  to  Hill :  and,  on 
the  grounds  which  I  have  already  explained  as  the  foundation  of 
my  judgment  relative  to  the  old  chapel,  I  think  that  Hill  had  a 
perfect  right  to  assert  his  title  as  mortgagee,  and  to  bring  an 
ejectment  to  obtain  possession.  I  do  not  shrink  from  going  the 
full  length  of  saying  that  I  think  Hardy  himself  and  his  trustee, 
might  have  done  so,  and,  therefore,  of  course.  Hill  may  do  the  same. 

In  order  to  stop  execution  on  the  ejectment,  I  understand  that  [  see  ] 
the  600/.  was  brought  into  Court,  on  an  arrangement  that  it  should 
be  dealt  with  as  I  might  think  right,  and  as  if  Hill  had  regularly 
moved  to  have  the  money  paid  out  to  him.  If  there  had  been  no 
such  arrangement,  I  could  have  done  nothing  but  refuse  any  injunc-  . 
tion  restraining  Hill  from  taking  possession :  and,  therefore,  all  I 
can  now  do,  is  to^rder  that  possession  be  given  to  him,  unless  the 
plaintiffs  agree  that  the  600Z.  shall  be  paid  out  to  him.  If  this  is 
done.  Hill  may  be  dismissed  from  the  causey  and,  of  course,  in 
taking  the  account  against  Hardy,  he  will  be  chargeable  with  all 
the  sums  come  to  his  hands  as  trustee,  and  which  he  ought  to 
have  applied  towards  liquidation  of  the  mortgage.  If  the  plaintiffs 
prefer  it,  they  may  still  retain  Hill  as  a  defendant,  and  then  he,  as 
well  as  Hardy,  will  be  responsible  for  any  portion  of  the  6002., 
which,  on  taking  the  whole  of  the  accounts.  Hardy  could  not  have 
claimed  against  those  by  whom  he  may  be  redeemed. 

The  only  other  relief  asked  by  the  motion,  is  that  the  defendant, 
Hardy,  and  the  other  defendants,  the  trustees  of  the  new  chapel 
who  acted  in  concert  with  him,  may  be  restrained  from  further 
acting  as  trustees  in  carrying  into  execution  the  trusts  of  the  deed 
of  October,  1887.    This  is  asked,  as  to  the  defendants  Hardy  and 
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A.-G.        Colman  on  the  ground  that  they  have  been  duly  expelled  from  the 
Habdy.      society  of  Methodists,  and  so  that,  either  by  the  express  stipulation 
of  the  model  deed,  or,  if  those  provisions  are  inapplicable,  then  on 
general  principles  of  expediency,  they  are  incapacitated  from  any 
longer  executing  trusts  for  the  benefit  of  a  religious  community 
with  which  they  have  no  connexion,  and  so  may  fairly  be  supposed 
to  have  no  sympathy.    And,  further,  as  to  all  these  defendants,  it 
was  argued  that  their  conduct  in  encouraging  and  assisting  the 
[  *357  ]       ^scheme  for  putting  the  chapel  into  the  hands  of  mortgagees,  and 
so  defeating  the  objects  of  the  deed  of  which  they  were  trustees,  is, 
of  itself,  sufficient  to  show  their  unfitness  for  the  discharge  of  duties 
which  it  has  thus  been  their  object  to  thwart ;  and,  in  fact,  that 
they  must  be  considered  as  having  voluntarily  withdrawn  from  the 
society.    With  respect  to  the  argument  derived  from  the  expulsion 
of  Hardy  and  Colman,  I  think  it  is  a  sufficient  answer  to  say  that 
they  dispute  the  validity  of  the  acts  by  which  they  were  expelled ; 
and,  on  looking  at  the  rules  of  the  society,  I  confess  it  seems  to 
me  doubtful,  at  least,  whether  they  are  not  right.    At  all  events, 
neither  on  this  ground  nor  on  the  more  general  ground  of  unfitness 
appUcable  to  all  the  trustees  who  take  part  with  Hardy,  is  there  any 
such  urgency  as  to  warrant  me  in  interposing,  by  a  summary  remedy, 
before  the  cause  is  brought  to  a  hearing.     The  only  conduct  com- 
plained of  as  an  alleged  breach  of  trust,  is  the  fact  of  the  trustees 
having,  more  or  less,  assisted  Hardy  and  Hill  in  enforcing  their  mort- 
gage.   That  question  being  disposed  of,  I  do  not  find  any  other  breach 
of  trust,  suggested  as  likely  to  occur,  rendering  summary  interference 
necessary :  and,  therefore,  though,  at  the  hearing,  it  may,  as  I  have 
already  stated,  be  very  expedient  to  appoint  new  trustees  in  the  place  of 
persons  whose  conduct,  though  not,  as  I  think,  amounting  to  a  breach 
of  trust,  clearly  indicates  a  total  want  of  sympathy  with  the  feelings 
and  interests  of  those  of  whose  rights  they  are  the  guardians  (i),  yet 
I  do  not  see  any  ground  warranting  me  in  interfering  on  motion. 

The  result  is  that  I  shall  dismiss  this  motion  ;  but,  under  all  the 
circumstances,  I  shall  make  no  order  as  to  the  costs  of  it. 
[  368  ]  My  view  of  the  case  has  rendered  it  unnecessary  for  me  to  con- 

sider the  question,  whether  this  record  is  so  framed  as  to  entitle  the 
plaintiffs  to  sue  at  all ;  and,  therefore,  as  to  that  part  of  the  argument, 
I  desire  to  be  considered  as  not  having  expressed  any  opinion  at  all. 

(1)  This  expression  of  opinion  was  the  case  of  A.-G.  v.  Clapham,  reportod 
afterwards  withdiawn  by  Lord  Gran-  in  4  D.  M.  &  G.,  see  p.  632.— O.  A.  S. 
WORTH  as  Lord  Chancellor  in  deciding 
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WILLIAMS  V.  WILLIAMS.  issi. 

Feb.  19. 
(1  Simona  (N.  a)  358—373 ;  S.  C.  20  L.  J.  Oh.  280 ;  15  Jur.  715.)  A/arch  19. 

A  testator,  by  his  will,  gave  personal  property  to  his  wife  absolutely    j^.  Crah- 
lor  her  own  use  and  benefit.    By  a  codicil,  which  was  in  the  form  of  a  letter  wobth,  V.-C. 
to  his  wife,  he  said :  **  It  is  my  wish  that  you  should  enjoy  everything  in         r  353  t 
my  power  to  give,  using  your  judgment  as  to  where  to  dispose  of  it  amongst 
your  children  when  you  can  no  longer  enjoy  it  yourself :  but  I  should  be 
unhappy  if  I  thought  it  possible  that  any  one  not  of  your  family,  should 
be  the  better  for  what,  I  feel  confident,  you  will  so  well  direct  the  dis- 
posal of": 

Held  that  the  word,  '*  family,"  was  not  confined  to  children,  but  included 
descendants  in  every  degree  (1);  and  that  the  wife  was  entitled  to  the 
property,  absolutely,  and  not  merely  for  her  life  with  a  power  in  the  nature 
of  a  tnist  for  her  children. 

The  plaintiff  was  the  eldest  sou,  and  the  defendants  Charles  and 
Diana  Hamlyn  Williams  were  the  only  other  surviving  children  of 
Sir  James  Williams,  late  of  Glovelly  Court  in  the  county  of  Car- 
marthen, Bart,  by  Diana  his  wife,  both  deceased :  the  defendant 
Clissold  was  the  personal  representative  of  Lady  Williams.  The 
bill  stated  that  Sir  James  made  his  will  dated  the  21st  March, 
1826,  and  thereby,  after  devising  the  freehold  hereditaments  therein 
described  in  manner  therein  mentioned,  gave  and  bequeathed 
all  rents  and  arrears  of  rent  which  should  be  due  or  owing 
to  him,  at  the  time  of  his  decease,  from  all,  every  or  any  of 
the  tenants  of  his  estates  therein  mentioned  and  of  his  other 
estates  in  Devonshire  and  Carmarthenshire,  together  with  the  lease 
of  his  house  in  Upper  Grosvenor  Street  in  the  *county  of  [  •359  ] 
Middlesex,  and  all  the  furniture  therein,  and  also  all  money 
which,  at  the  time  of  his  decease,  should  be  found  in  any  of  his 
bouses,  and  all  money  which  should  be  at  his  bankers',  also  all  and 
every  sum  and  sums  of  money  which  should  be  then  invested 
in  his  name,  or  in  the  names  of  others  in  trust  for  him,  in  all, 
every  and  any  of  the  public  funds,  and  also  all  his  horses  not  being 
used  for  husbandry,  carriages,  musical  instruments,  pictures, 
drawings,  prints,  plate,  linen,  china,  diamonds,  trinkets,  watches 
and  other  ornaments  in  any  of  his  houses  in  town  or  country,  unto 
bis  wife,  Dame  Diana  Williams,  absolutely,  for  her  own  use  and 
benefit:  and  the  said  testator  [after  giving  certain  legacies] 
appointed  his  wife.  Dame  Diana  Williams,  jointly  with  John  Webb 
and  Zackary  Hammett  Drake,  executrix  and  executors  of  that  his 

(1)  The  expression  *'  family  "  is  now  86,  unless  the  context  requires  a  larger 

usually  limited  to  children  where  there  meaning :  Burt  y.  Hdyar  (1872)  I    B. 

are  children  :   In  re  Hutchinson  and  14  Eq.  160,  41  L.  J.  Ch.  430,  26  I    T. 

Tetuiut  (1878)  8  Ch.  D.  540,  39  L.  T.  833.— O.  A.  S. 
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Williams     will,  and  requested  that  his  wife  would  act  as  guardian  to  his  eldest 
Williams,    daughter,  Diana  Hamlyn  Williams,  and  make  such  provision  for 
her  and  in  such  way  as  she,  his  said  wife,  might  think  advisable. 
The  bill  next  stated  that  the  testator  made  a  codicil  to  his  will, 

[  *36o  ]  which  codicil  was  dated  the  23rd  day  of  August,  *1829,  and  was  in 
the  words  and  figures  following :  "  Gloyblly  Court,  August  28rd, 
1829 — My  deab  Dy  :  A  stamp  for  88.  6d.  is  not  to  be  had  in  these 
parts.  I  shall  therefore,  feel  obliged  to  you  to  give  Charlotte,  with 
my  kindest  love,  the  sum  that  stamp  would  cover,  namely,  1,0(X){. 
It  will  be  a  nice  little  nest  egg  for  her ;  and  you  will  find  plenty  at 
the  bankers'  after  having  so  done.  Independent  of  money  at  the 
bankers',  where  I  always  like  a  good  balance,  there  are  large  arrears 
due  from  tenants :  and  I  hope  my  will  is  so  worded  that  everything 
that  is  not  in  strict  settlement  you  will  find  at  your  command.  It 
is  my  wish  that  you  should  enjoy  everything  in  my  power  to  give, 
using  your  judgment  as  to  where  to  dispose  of  it  amongst  your 
children  when  you  can  no  longer  enjoy  it  yourself :  but  I  should  be 
unhappy  if  I  thought  it  possible  that  any  one  not  of  your  family, 
should  be  the  better  for  what,  I  feel  confident,  you  will  so  well 
direct  the  disposal  of.  May  Heaven  bless  and  protect  you.  Most 
affectionately  yours.  Jambs  Williams.  I  direct  this  to  Charlotte, 
from  whose  hands  you  will  receive.it.*'  The  bill  next  stated  that, 
by  the  words, ''  My  dear  Dy,"  used  in  the  codicil,  the  testator  meant 
and  intended  his  late  wife  Dame  Diana  Williams ;  and  that,  by  the 
name,  *'  Charlotte "  used  in  the  codicil,  the  testator  meant  and 
intended  his  daughter.  Dame  Charlotte  Chichester,  late  the  wife  of 
Sir  Arthur  Chichester,  Bart.,  both  of  whom  were  since  dead :  that 
the  following  words  were  indorsed,  by  the  testator,  upon  the  codicil 
(that  is  to  say) :  ''  Lady  Chichester,  to  be  read  by  her  and  then 
given  to  her  mother  by  her  :  "  that  the  codicil  was,  in  fact,  sent  by 
the  testator  to  Dame  Charlotte  Chichester,  and  was  duly  delivered 
by  her  to  the  said  Dame  Diana  Williams.  The  bill  further  stated 
that  the  testator  died  on  3rd  December,  1829 ;  and  that  his  will  and 

[•361]  codicil  were  duly  proved  by  *his  executrix  and  executors :  that, 
under  and  by  virtue  of  the  codicil,  Dame  Diana  Williams  became 
entitled  to  all  the  personal  estate  and  effects  of  the  testator,  for  her 
life,  with  a  power  of  appointing  the  same  to  such  of  her  children, 
living  at  the  time  of  her  death,  as  she  should  think  proper ;  and 
that,  in  default  of  and  subject  to  any  such  appointment,  the  said 
personal  estate  vested,  absolutely,  in  the  children  of  Dame  Diana 
Williams  living  at  the  time  of  her  death  :  that  she,  nptwithstanding 
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the  codicil,  appropriated  to  her  own  use  the  whole  of  the  Williams 
personal  estate  and  effects  of  the  testator,  and  that  she  sold  large  willhlms. 
portions  of  the  personal  estate,  and  converted  the  proceeds  thereof 
to  her  own  use.  The  bill  further  stated  that  Webb  and  Drake  died 
in  the  lifetime  of  Dame  Diana  Williams :  that  she  died  in  Septem- 
ber, 1849,  having  made  her  will  and  appointed  the  defendant, 
Clissold,  the  executor  thereof:  that  she  left  three  children  only 
her  surviving,  that  is  to  say,  the  plaintiff,  and  the  defendants 
Charles  Williams  and  Diana  Hamlyn  Williams :  that  she  made  no 
appointment,  either  during  her  life  or  by  her  will,  of  the  personal 
estate  and  effects  bequeathed  to  her,  for  her  life,  by  the  codicil  to 
the  will  of  the  testator ;  and,  consequently,  the  plaintiff,  upon  her 
death,  became  absolutely  entitled  to  one-third  part  of  such  personal 
estate  and  effects,  as  one  of  her  three  children  who  were  living  at 
her  death :  but  that  the  defendant,  Charles  Williams,  alleged  that, 
nnder  the  codicil.  Dame  D.  Williams  became  absolutely  entitled  to 
the  residuary  personal  estate  of  the  testator.  The  bill  prayed, 
amongst  other  things,  that  it  might  be  declared  that,  in  the  events 
that  happened,  the  plaintiff  became,  under  and  by  virtue  of  the 
codicil  to  the  will  of  the  testator,  absolutely  entitled  to  one-third 
part  of  his  residuary  personal  estate  and  effects. 
'     The  defendant,  Charles  Williams,  put  in  a  general  demurrer.  [  362  ] 

Mr.  Bolt  and  Mr.  Qlasse^  in  support  of  the  demurrer,  [cited 
Harland  v.  Trigg  (i).  Sale  v.  Mooi'e  (2),  Meredith  v.  Hetieage  (s), 
Lechmere  v.  Lavie  (4),  Knight  v.  Knight  (6),  Curtis  v.  Rippon  (6),  and 
Winch  V.  Brutton  (7).] 

Mr.  Bethell,  Mr.  Malins  and  Mr.  Karslake,  in  support  of  the  [  363  ] 
bill,  said  that  the  words :  "  using  your  judgment  as  to  where  to 
dispose  of  it  amongst  your  children  when  you  can  no  longer  enjoy 
it  yourself,"  imposed  a  condition  or  obligation,  on  Lady  Williams, 
to  dispose  of  the  whole  of  the  property  that  the  testator  had  given 
her,  when  she  could  no  longer  enjoy  it  herself,  that  is  to  say,  at  her 
death,  amongst  her  children.     *    «     « 

The  Yicb-Chancbllob  : 

The  expression  is  :  "your  family."     Had  Lady  Williams  any 
children  by  a  former  husband  ? 

(1)  1  Br.  C.  0.  142.  65  E.  E.  261  (U  CI.  &  Fin.  613,  nom. 

(2)  27  H.  R  239  (1  Sim.  534).  Knight  v.  Boiighion). 

(3)  27  E.  B.  243  (1  Sim.  642).  (6)  21  E.  E.  327  (6  Madd.  434). 

(4)  39  E.  R  174  (2  My.  &  K.  197).  (7)  6o  E.  E.  613  (14  Sim.i379). 
(d)  52  E.    B.    74    (3    Beav.    148); 
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Williams  Argument  resumed :  She  had  no  children  by  any  one  but  Sir 

Williams.  ^^^^^9  &nd  she  was  of  an  advanced  age  at  the  date  of  the  codicil. 
[They  distinguished  the  cases  cited  for  the  defendants  and  referred 
to  MaUm  v.  Keighley  (i),  Wright  v.  Atkyn$  (2),  Harding  v.  Glyn  (s). 
Brown  v.  Higgs  (4),  Raikes  v.  Ward  (6),  Pierson  v.  Oamet  (6),  Ead^ 
V.  Eade  (7),  Wood  v.  Coa?  (8),  Walsh  v.  WaUinger  (9).] 

[  36H  ]  In  the  course  of  the  argument  in  support  of  the  bill,  Mr.  Holt 

cited  Johnston  v.  Rowlands  (lO). 

Afr.  BetheU  said  that  that  case  was  governed  by  the  same 
principle  as  Meredith  v.  Heneage. 

Mr,  Rolt,  in  reply. 


[  338  ]       The  Yigb-Ghanobllob  : 

The  real  question  in  these  cases,  always  is  whether  the  wish  or 
desire  or  recommendation  that  is  expressed  by  the  testator,  is  meant 
to  govern  the  conduct  of  the  party  to  whom  it  is  addressed,  or 
whether  it  is  merely  an  indication  of  that  which  he  thinks  would  be 
a  reasonable  exercise  of  the  discretion  of  the  party ;  leaving  it,  how- 
ever, to  the  party,  to  exercise  his  own  discretion.  That  is  the 
real  question.  I  must  look  into  the  authorities  before  I  decide  this 
case ;  but  I  will  now  observe  that  Harding  v.  Glyn  does  not  seem  to 
me  to  apply.  In  that  case  there  was  clearly  a  power ;  but,  here, 
the  question  is:  Is  there  any  power?  Is  there  anything  more 
than  a  request?  That  question  arises  prior  to  the  question  in 
Harding  v.  Olyn.  If  there  is  a  power,  the  counsel  in  support  of 
the  demurrer,  do  not,  as  I  understand,  dispute  that  there  is  an 
implied  gift  or  trust  for  the  children. 

March  19.       ^^^  ViOB-ChANCBLLOR  : 

["369  1  ^^^  question  in  this  case,  is  whether,  under  the  bequests  in  the 

will  and  codicil  of  the  late  Sir  James  Williams,  his  widow,  Lady 
Williams,  took  an  absolute  interest  in  the  personal  property  given 
to  her,  or  only  an  estate  for  life,  with  remainder  to  her  children  as 

(1)  2  E.  E.  229  (2  Ves.  Jr.  333).  (6)  2  Br.  0.  0.  38. 

2)  24  E.  B.  3  (T.  &  E.  143;  see  (7)  21  E.  E.  284  (5  Madd.  118). 

157).  (8)  45  E.  E.  156  (2  My.  ft  Cr.  684). 

(3)  1  Atk.  469.    See  4  E  B.  334,  338.  (9)  34  E.  E.  23  (2  Eubb.  &  My.  78). 

(4)  4  B.  E,  323,  331  (5  Ves.  495).  (10)  79  E.  E.  245  (2  De  G.  &  Sm. 

(5)  58  E.  E.  131  (1  Hare,  445).  356). 
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she  ehould  appoint :  and  this  depends  on  the  question  whether  the  Willumb 
words  of  the  codicil ;  *'  using  your  judgment  where  to  dispose  of  it  Williams. 
amongst  your  children  when  you  can  no  longer  enjoy  it  yourself/' 
are  imperative,  or  only,  in  the  language  of  the  law,  precatory.  On 
this  subject  there  has  been  a  long  series  of  authorities  in  modem 
times,  ending  with  the  case  of  Knight  v.  Boughton  (i)  in  the  House 
of  Lords.  The  point  really  to  be  decided  in  all  these  cases,  is 
whether,  looking  at  the  whole  context  of  the  will,  the  testator  has 
meant  to  impose  an  obligation,  on  his  legatee,  to  carry  his  express 
wishes  into  effect,  or  whether,  having  expressed  his  wishes,  he  has 
meant  to  leave  it  to  the  legatee  to  act  on  them  or  not  at  his  discre- 
tion. In  some  of  the  cases,  it  has  been  said  that  the  points  to  be 
inquired  into,  are,  first  whether  the  subject-matter  to  which  the 
precatory  words  apply,  is  clear;  and,  secondly,  whether  the 
favoured  objects  are  distinctly  ascertained;  and,  when  these  two 
requisites  concur,  that  is,  when  there  is  no  doubt  as  to  the  property 
to  which,  or  the  persons  to  whom  the  precatory  words  refer,  there, 
it  would  seem  to  have  been  sometimes  assumed  that  such  words 
are  as  obligatory  as  words  creating  an  express  trust.  I  confess 
that  this  reasoning  has  never  carried  conviction  to  my  mind.  I 
doubt  if  there  can  exist  any  formula  for  bringing,  to  a  direct  test, 
the  question  whether  words  of  request  or  hope  or  recommendation, 
are  or  are  not  to  be  construed  as  obligatory.  It  may  be  very  safe, 
in  general,  to  say  that,  when  there  is  uncertainty  as  to  *the  sub-  [  *370  ] 
ject-matter,  or  as  to  the  objects  in  whose  favour  the  request  or 
hope  or  recommendation  is  expressed,  there,  precatory  words 
cannot  have  been  intended  to  be  absolutely  binding.  But  the 
converse  of  the  proposition  is  by  no  means  equally  true.  The 
subject-matter  of  the  bequest  and  the  objects  of  the  testators 
bounty,  may  be  perfectly  ascertained;  and  yet  the  context  may 
show  that  words  of  hope  or  request  or  recommendation,  were 
not   intended  to  interfere  with  the  absolute  discretion    of    the 


I  have  made  these  observations  with  reference  to  some  of  the 
arguments  addressed  to  me  and  to  which  I  was  referred  as  being  to 
be  found  in  many  of  the  cases,  rather  than  because  they  are 
absolutely  necessary  to  the  present  decision.  For  I  am  of  opinion 
that,  in  this  case,  there  is  a  want  of  certainty  as  to  the  objects  to 
whom  the  precatory  words  refer:  and  I  am  also  of  opinion, 
mainly  on  the  ground  of  such  uncertainty,  that,  looking  at  the 
(1)  66  B.  B.  261  (U  Ca.  &  Fin.  513). 
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Williams     whole  of  the  will  and  codicil  together,  the  testator  meant  to  give,  to 
Williams,     his   wife,  an  absolute  discretion  over  the  property    bequeathed 
to  her. 

There  can  be  no  doubt  but  that,  if  the  matter  had  rested  on  the 
words  of  the  will,  the  widow's  interest  would  have  been  absolute. 
The  gift  is  to  her,  absolutely,  for  her  own  use  and  benefit.  Then 
comes  the  codicil  (his  Lordship  read  it).  The  argument  for  the 
plaintiff  is  that  the  words:  ''using  your  judgment  as  to  where  to 
dispose  of  it  amongst  your  children  when  you  can  no  longer  enjoy 
it  yourself,"  cut  down  the  preceding  absolute  gift,  and  reduce  the 
interest  of  the  legatee  to  a  life  estate  with  a  power  to  dispose  of  the 
whole  among  her  children  when  she  can  no  longer  enjoy  it  herself, 
[  *37i  ]  that  is,  at  her  death.  I  assume,  for  the  purpose  of  ^argument,  that 
this  would  have  been  a  legitimate  construction  of  the  words  if  the 
testator  had  stopped  at  the  words :  "  when  you  cfiui  no  longer  enjoy 
it  yourself."  The  testator,  however,  does  not  stop  there :  he  goes 
on  to  say :  ''  But  I  should  be  unhappy  if  I  thought  it  possible  that 
any  one  not  of  your  family  should  be  the  better  for  what,  I  feel 
confident,  you  will  so  well  direct  the  disposal  of."  I  think  it  may, 
fairly,  be  inferred,  from  the  last  passage,  that  the  testator  meant  to 
say  he  would  not  be  unhappy  to  think  that  any  one  of  his  wife's 
family  should  take  any  part  of  the  property  bequeathed  which  she 
might  think  fit  to  give  him.  In  other  words,  the  testator  did  not 
consider  that  he  had  said  anything  which  would  prevent  his  wife 
from  giving,  any  part  of  the  property  bequeathed,  to  any  member 
of  her  family.  Now  Lady  Williams,  at  the  death  of  the  testator, 
had,  at  least,  four  children.  One  of  them,  Lady  Chichester,  was 
married,  and,  of  course,  adult;  and  she  was  younger  than  her 
sister.  What  were  the  ages  of  the  sons,  does  not  appear.  In  this 
state  of  things  I  think  that  the  word,  "  family,"  as  used  in  the 
codicil,  is  not  confined  to  children  only ;  but  would  include  descen- 
dants in  every  degree.  The  word,  **  family,"  is  one  of  doubtful 
import,  and  may,  according  to  the  context,  mean  children,  or  heir, 
or  next  of  kin.  But  here,  I  think,  the  words,  "  of  your  family," 
are  equivalent  to,  **  of  your  blood,"  that  is,  "  your  posterity,  your 
descendants."  And  the  testator  must  be  considered  to  have  said 
he  was  happy  in  thinking  of  the  mode  in  which  his  property  would,- 
eventually,  go;  for  that  he  felt  confident  his  wife  would  give  it 
to  no  one  who  was  not  one  of  her  descendants.  I  think  it  is  a 
perfectly  legitimate  inference,  from  this,  that  he  considered  the 
language  he  had  used  to  be  such  as  would  authorize  his  wife  to 
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give  it  to  any  of  her  descendants,  that  is,  to  a  class  more  extensive     Williams 
than  ^children.    How  is  this  to  he  made  consistent  with  the    Williams. 
language  he  has  used  ?    It  can  only  be  either  by  saying  that  the      [  *372  ] 
word,  "  children,"  means,  "  descendants,"  or  by  holding  that  the 
wife  took  an  absolute  interest ;  an  interest,  therefore,  which  would 
enable  her  to  give  to  any  one,  with  a  confident  expression  of  belief, 
on  the  part  of  the  testator,  that  she  would  not  exercise  her  dis- 
cretion in  favour  of  any  one  not  a  descendant,  and  which  confidence 
left  him  perfectly  happy  with  respect  to  the  future  enjoyment  of 
his  property.    And  I  think  this  latter  construction  is  the  true  one : 
lor,  to  hold  that  the  word,  ''children,"  means,  "descendants," 
would  be  to  put  on  it  a  very  forced  interpretation,  and  one  which 
would  lead  to  the  inoonvenient  result  that  all  descendants,  in 
whatever  degree,  must  have  something.    For  the  power,  if  it  be  a 
power,  is  one  of  distribution,  not  of  selection  :  and  so,  if  the  widow 
should  die,  without  exercising  the  power,  leaving  children,  grand- 
children and  great  grandchildren,  they  would  all  take  as  a  class, 
per  capita.    It  is  impossible  to  imagine  that  this  was  ever  con- 
templated by  the  testator;  and  so,  the  only   other  construction 
must  prevail,  namely,  that  which  would  enable  the  wife  to  give  to 
any  descendant  by  virtue  of  an  absolute  interest  vested  in  her  by 
her  husband.    This  construction  is  conformable  to  the  current  of 
modem  decisions,  and  to  what  has  been  felt,  in  latter  times,  to 
have  been  ordinarily  the  real  meaning  of  testators  :  and  if,  in  any 
case,  such  an  inference  may  legitimately  be   drawn  from  the 
surrounding  circumstances,  it  would  be  in  this,  where  the  words 
supposed  to  reduce  the  absolute  interest  to  a  mere  life  estate,  are 
to  be  found,  not  in  the  original  dooument  whereby  the  property 
was  bequeathed,  but  in  a  subsequent  codicil  of  so  informal  a 
character  that,  in  all  probability,  it  would  have  been  matter  of 
great  surprise  to  the  testator,  if  *he  had  been  told  it  would  be       [  *373  ] 
treated  as  a  codicil  at  all.    I  do  not,  however,  rest  on  this  ground. 
My  judgment  is  founded  on  the  consideration  that,  if  I  were  to 
construe  the  words  of  the  codicil  as  reducing  the  wife's  interest  to 
anything  short  of  an  absolute  interest,  it  could  only  be  by  holding 
that  they  cut  it  down  to  a  life  interest  with  a  power  of  distribution 
among  her  children.    But  I  think  that  this  cannot  be ;  for,  by  the 
same  codicil,  the  testator  shows  a  clear  intention  that  the  wife 
might,  in  her  discretion,  give  to  remoter  descendants;  and  this 
latter  intention  can  be  e£fectuated  only  by  supposing  that  all  his 
expressions  narrowing  the  wife's  absolute  interest,  were  intended. 
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WiLLTAMB     merely,  as  an  expression  of  the  testator's  wishes,  without  meaning 


Williams,     to  make  them  obligatory 
be  allowed. 


The  result  is  that  the  demurrer  must 


1651. 
Fth.  24,  2S, 

26. 
March  22. 

Lord  Cran- 
WORTH,  V.-C. 

[I  Affinned. 

1851. 

J\dy  18. 

Lord 
Trubo,  L.C. 

[373] 


[  •374  ] 
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[378] 


[379] 


The  south  STAFFOKDSHIKE  EAILWAT 
COMPANY  V.   HALL. 

(1  Simons  (N.  S.)  373—389;  S.  C.  20  L.  J.  Ch.  397;    16  Jur.  322;  17  L.  T. 
0.  S.  2  ;  affd.  3  Mac.  ft  G.  3o3 ;  16  Jur.  93.) 

A  person  who  has  served  a  Bailway  Company  with  notice,  under  the  68th 
sect,  of  the  Lands  Clauses  Act,  claimiDg  compensation  on  the  ground  that 
his  land  has  been  injuriously  affected  by  the  execution  of  the  Company's 
works,  ought  not  to  be  restrained  from  proceeding  pursuant  to  his  notice. 

This  was  a  motion  to  dissolve  an  ex  parte  injunction,  by  which 
the  defendants  were  restrained  from  taking  any  steps  under  a 
notice,  which  they  had  served  upon  the  plaintiffs,  claiming  com- 
pensation for  damage  alleged  to  be  done  to  a  farm  in  their 
occupation,  in  consequence  of  the  railway  crossing,  on  a  level,  a 
road  leading  to  the  *farm.  The  case  resembled,  very  closely.  The 
Noi'th  Western  Railway  Company  v.  Smith  (i).     ♦     ♦     ♦ 

Mr,  James  Parker  and  Mr.  Willcock,  in  support  of  the  motion. 

*  *  The  East  and  West  India  Docks,  dtc.  v.  Gattke  (2),  was 
mainly  relied  on  in  support  of  the  motion.  {^Reg.  v.  The  Eastern 
Counties  Railway  Company  (a),  Reg.  v.  The  Lancaster  and  Preston 
Railway  Company  (4),  and  other  cases,  were  also  cited.] 

Mr.  Bethell  and  Mr.  Speed  in  support  of  the  injunction : 

*  *  What  the  plaintiffs  have  done  was  not  a  wrongful,  but  a 
lawful  act.  Besides,  the  damage  in  respect  of  which  the  defendants 
say  they  are  entitled  to  compensation,  is,  at  the  utmost,  consequen- 
tial :  and  we  contend  that  the  sections  of  the  Acts  which  they  rely 
upon,  provide  only  for  damage  done  in  the  execution  of  the  works. 
*  *  In  Gattke's  case,  the  complaint  was  of  damage  wantonly 
inflicted  by  the  Company  in  the  execution  of  their  works;  and 
unnecessary  or  wanton  damage,  being  unauthorized,  is  injuria. 
Consequently,  that  case  leaves  untouched  the  principle  of  Lord 
CoTTBNHAM*s  decisiou  in  Smithes  case,  on  which  we  rely. 

Mr.  Speed  referred  to  Blakemore  v.  The  Glamorganshire  Canal 


(1)  1  Mac.  &  G.  216,  which  has 
since  been  practically  overruled  ;  see 
84  E.  £.  50. 


(2)  87  R.  R.  49  (3  Mac.  &  G.  163). 

(3)  57  R.  R.  689  (2  Q.  B.  847). 

(4)  66  R.  R.  560  (6  Q.  B.  659). 
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Navigation  (i),  Webb  v.  The  Manchester  *and  Leeds  liailway  Com-  South  Stap- 
pany  (2),  Frewin  v.  Lewis  (3),  [Rex  v.  !/'fc«  Ijondon  Dock  Company  (4),     ^^lwIy" 
and  other  cases.] 


(1)  36  H.  K.  289  (1  My.  &  K.  154). 

(2)  48  R.  B.  28  (4  My.  &  Cr.  1 16). 

(3)  48  R  B.  88  (4  My.  &  Cr.  249). 

(4)  44  B.  B.  387  (5  Ad.  ft  El.  163). 

a*ii. — VOL.  jjuuux. 


(6)  51  K.  B.  692  (4  M.  &  W.  472). 

(6)  82  R.  R.  99  (7  Hare,  259). 

(7)  1  Mac.  &  G.  216;  see  note  on 
preceding  page. 

9 


COMPAMT 

V, 

Hall. 

[  ♦380  ] 


Mr.  J.  Parker,  in  his  reply,  cited  Thicknesse  v.  The  Lancaster 
Canal  Company (6),  and  Hutton  v.  The  London  and  South-Western 
liailway  Company  (6). 

The  YiCE-ChaNCBLLOR  :  March  22. 

This  was  a  motion  to  dissolve  an  injunction  which  I  granted,  ex 
parte,  on  the  2nd  of  January  last.  The  bill  stated  several  Acts  of 
Parliament,  under  which  the  plaintiffs  were  incorporated ;  and 
that,  under  the  powers  thereby  given  to  them,  they  proceeded  to 
make  their  railway,  and  carried  it,  at  right  angles,  across  a  road 
leading  from  the  village  of  Streetway  to  a  farm  of  the  defendants, 
called  the  Hill  Cottage  Farm.  The  bill  then  states  that,  on  the 
12th  of  December,  1860,  the  defendants  caused  a  notice  to  be 
served,  on  the  plaintiffs,  claiming,  from  them,  under  the  68th 
section  of  the  Lands  Clauses  Act,  a  sum  of  550Z.  by  way  of  com- 
pensation for  the  damage  occasioned,  to  their  said  farm,  by  reason 
of  the  railway  crossing,  on  a  level,  the  only  road  to  it ;  and  the 
defendants  called  on  the  Company  either  to  pay  the  sum  of  550Z. 
which  they  so  claimed,  or  else  to  summon  a  jury  to  assess  the 
amount  of  the  damage.  The  bill  then  charges  that  the  carrying 
of  the  railway  across  the  road  in  question,  was  not  an  injurious 
affecting  of  the  defendants*  farm  within  the  true  intent  and 
meaning  of  the  68th  section  of  the  Lands  Clauses  Act;  and  it 
prays,  among  other  things,  an  injunction  ^restraining  the  defen-  [  *38i  ] 
dants  from  taking  any  proceedings  whatever  against  the  plaintiffs 
pursuant  to  their  notice,  or  from  taking  any  other  proceedings, 
under  the  Lands  Clauses  Act,  for  settling  the  amount  of  com- 
pensation. Upon  an  application  to  me,  ex  parte,  on  the  filing 
of  the  bill,  I  granted  the  injunction  in  conformity  with  the 
prayer,  and  I  did  so  on  the  authority  of  the  case  of  The  London 
and  North-Western  Railway  Company  v.  Smith  (7).  That  case 
appeared  to  me  to  bean  authority  precisely  in  point.  There,  the  com- 
plaint of  Smith  was  that  the  Company  had  carried  their  railway 
across  a  public  street,  which,  by  their  Act  they  had  authority  to 
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South  Stat-  do,  and  so  had  greatly  incommoded  the  inhabitants  of  one  end  of 
Railway  the  intersected  street,  making  the  access  to  their  houses  mach  less 
CoMPAMT  convenient  than  it  had  theretofore  been.  Smith,  as  one  of  such 
Hall.  inhabitants,  had  made  a  claim  for  compensation,  and  given  the 
notice  for  summoning  a  jury ;  and  the  Company,  thereupon,  filed 
their  bill  to  restrain  Smith  from  proceeding  on  his  notice,  on  the 
ground,  as  in  this  case,  that  the  act  complained  of,  was  not  one  in 
respect  whereof  they  were  liable  to  make  compensation  at  all.  The 
late  Yicb-Ghancbllob  of  England,  in  this  state  of  things,  refused 
an  injunction,  but  Lord  Gottbnham,  on  appeal,  granted  it ;  and  the 
ground  of  his  decision  was  that  this  Court  will  not  permit  a  party  to 
put  in  force  the  powers  given  him,  by  the  Act,  for  assessing  the 
amount  of  his  damage,  until  he  has  first  established  his  legal  right 
to  some  compensation  ;  that  is,  until  he  has  shown  that  the  damage 
complained  of,  is  damage  in  respect  of  which  the  68th  section  of  the 
Lands  Clauses  Act  entitles  the  party  to  redress.  There  is  no  mis- 
take as  to  the  grounds  on  which  Lord  Cottbnhah  proceeded.  The 
course  which  legislation  has  taken  in  these  cases,  has  been  this  : 
[  *882  ]  Formerly  the  practice  was  to  provide,  by  each  ^special  Act,  that  the 
party  claiming  compensation,  should  call,  on  the  Company,  to  take 
steps  for  summoning  the  jury.  If  the  Company  considered  the  act 
complained  of  to  be  one  in  respect  of  which  the  statute  did  not 
entitle  the  claimant  to  compensation,  they  refused  to  cause  the  jury 
to  be  summoned  ;  and  the  remedy  of  the  claimant  was  to  call  on  the 
Company,  by  rrvandamus,  to  take  the  necessary  steps.  In  this  pro- 
ceeding, the  question  whether  the  case  was  or  was  not  a  case  entitling 
the  party  to  compensation,  was  judicially  decided ;  if  in  the 
negative,  the  mandamus  was  refused,  and  there  was  an  end  to  the 
case ;  if  in  the  affirmative,  a  peremptory  mandamus  issued ; 
the  jury  was  summoned  and  the  amount  of  damage  was  assessed. 
But  by  the  general  Lands  Clauses  Act  (whether  by  any  previous 
special  Acts  I  am  not  sure)  this  course  of  proceeding  was  departed 
from.  The  Legislature  relieved  the  party  claiming  compensation 
from  the  necessity  of  applying  for  a  mandamus^  by  enabling  him  to 
fix  his  own  amount  of  damages,  where  damage  within  the  meaning 
of  the  statute,  has  been  incurred,  and  by  compelling  the  Company 
to  pay  that  amount  unless,  within  twenty-one  days,  they  take 
measures  for  convening  the  jury.  Where,  therefore,  the  Company 
dispute  both  the  right  of  the  party  to  recover  any  damage  and  the 
amount  claimed,  the  only  course  given  to  them  by  the  statute,  is, 
first,  to  summon  the  jury,  and  then,  supposing  the  jury  to  assess 


YOL.  Lxxxix.]  1851.     CH.     1  SIMONS  (N.  S.)  382—884. 


131 


Railway 
Company 

V, 

Hall. 


[  ♦383  ] 


some  amoant  of  damage  as  due,  to  refuse  payment  of  the  sum  so  South  Stav- 
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assessed,  leaving  the  party  to  recover  it  by  action.  In  such  an 
action,  the  claimant  would  be  obliged  to  aver  that  he  had  sustained 
damage  within  the  meaning  of  the  statute.  This  averment  would 
be  traversed ;  and-  so  the  question  of  right  would  be  determined. 
If  the  Company  do  not  dispute  the  amount  claimed,  but  only  deny 
the  right  to  compensation  at  all,  then  they  will,  of  course,  refuse  to 
summon  the  jury,  and  will  leave  the  party  to  bring  his  action  for  the 
amomit  ^claimed ;  and,  in  such  an  action,  the  right  will,  at  once,  be 
tried.  In  this  state  of  the  law.  Lord  Cottenham  had  to  decide,  in 
the  case  of  The  London  and  North-  Western  Hailtvay  Company  v. 
Smithy  whether  the  Company  were  entitled  to  any  relief,  in  this 
Court,  by  way  of  injunction  restraining  the  claimant  from  proceeding 
to  compel  them  to  summon  a  jury,  until  he  had  first  established  a 
l^;al  title  to  something,  by  showing  that  the  acts  complained  of 
were  such  as  constituted  damage  or  injury  within  the  68th  section 
of  the  Lands  Clauses  Act.  His  Lordship,  in  his  judgment,  after 
remarking  that,  under  the  former  state  of  the  law,  the  inandamuM 
compelled  the  claimant  to  establish  his  title  to  relief  before  he  put 
the  Company  to  the  necessity  of  causing  a  jury  to  be  summoned  for 
assessing  its  amount,  proceeds  as  follows :  ''  Then  comes  an  Act  of 
Parliament,  which,  for  the  purpose  of  correcting  a  supposed  evil, 
creates  a  much  greater  one,  by  preventing  the  Company  from 
having  the  means  of  ascertaining  the  preliminary  question  of  right, 
before  they  go  to  the  sheriff's  jury  to  assess  the  amount.  This  state 
of  the  statute  law  alone,  would  be  quite  sufficient  to  justify  the 
interposition  of  this  Court ;  because  it  would  not  be  just  to  permit 
a  party  to  be  involved  in  a  litigation  of  this  kind,  without  first 
ascertaining  whether  the  right  claimed  does  in  fact  exist.  In  such 
a  state  of  circumstances,  the  only  remedy  is  an  equity,  which  applies 
to  all  cases  where  a  party  is  sought  to  be  affected,  as  this  Company 
would  be,  by  the  provisions  of  the  Act  in  question,  and  entitles  the 
party  aggrieved  to  come  here  for  an  injunction."  This  decision  of 
Lord  Cottbnham's,  appeared  to  me  to  be  a  distinct  authority  in 
favour  of  the  plaintiffs  in  the  present  case;  and  I  granted  the 
injunction  accordingly,  and  I  did  so  without  much  considering 
whether  or  not,  if  the  matter  were  untouched  by  authority,  I  should 
have  come  to  the  same  conclusion.  It  was  the  decision  of  the  Lord 
Chancbllob  on  appeal,  *and,  of  course,  I  was  bound  to  follow  it  in 
a  case  where  the  facts  seemed  to  me  to  be,  in  principle,  the  same  ; 
and,  in  fact,  I  have  granted  more  than  one  injunction  acting  on  that 
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South  Staf-  game  authority.  The  argument  on  the  present  motion,  has  led  me 
to  consider,  more  attentively,  the  principles  of  Lord  Cottbnham's 
decision,  and  I  must  confess  that,  with  the  most  profound  respect 
for  all  which  proceeded  from  that  very  eminent  Judge,  I  cannot  say 
that  I  feel  convinced  by  his  reasoning.  It  may  be  that  the  altera- 
tion introduced  into  the  law  by  enabling  a  party  claiming  compensa- 
tion to  get  rid  of  the  mandamus,  was  an  unwise  change.  Still  it  was 
the  Act  of  the  Legislature.  A  course  of  proceeding  is  chalked  out 
whereby  a  party  alleging  that  he  has  suffered  an  infringement  of  a 
legal  right,  is  enabled,  in  a  particular  mode  of  legal  proceeding,  to 
obtain  legal  redress.  He  cannot  get  that  redress  without  estab- 
lishing his  title  to  compensation  and  the  amount  of  damage  he  has 
sustained :  and,  the  Legislature  having  pointed  out  the  steps  by 
which  he  is  to  arrive  at  that  result,  what  right  has  this  Court  to 
say,  to  a  party  affected  by  no  equity  whatever:  "You  shall  not 
proceed  to  assert  your  legal  rights  in  the  mode  prescribed  bylaw  ?  '* 
I  can  discover  neither  principle  nor  authority  for  such  interference. 
It  was  contended  that  the  decision  might  be  supported  on  principles 
analogous  to  those  on  which  this  Court  relieves  against  penalties. 
But  I  do  not  think  that  that  argument  can  be  supported.  The 
ground  of  relief  against  a  penalty,  is  that,  though  there  is  a  legal 
right  to  the  penalty,  yet  the  real  meaning  of  the  parties,  all  along, 
was  that  the  penalty  should  be  a  mere  security  for  something  else. 
Here,  no  such  question  can  ever  arise.  The  sum  claimed  is  claimed 
not  as  a  penalty,  but  as  the  real  amount  of  damage  sustained.  This 
the  Company  may  dispute ;  and,  unless  they  do  so,  they  admit  the 
amount  claimed  to  be  the  fair  measure  of  damage,  if  any  damage 
has  been  sustained ;  and,  though  *it  may  seem  that  the  more 
reasonable  course  would  have  been  to  compel  the  claimant  first  to 
establish  his  title  to  some  damage,  and  then  to  ascertain  the 
amount,  yet  I  cannot  think  it  a  due  exercise  of  the  powers  of  this 
Court,  to  say  that,  because  the  Legislature  has  obliged  a  party  to 
proceed  in  what  appears  to  us  as  an  inconvenient  course,  therefore, 
this  Court  will  step  in  and  compel  him  to  proceed  differently.  Such 
an  exercise  of  authority,  appears  to  me  to  be  rather  making  than 
administering  law. 

I  have  felt  warranted  in  making  these  remarks  on  a  judgment  to 
which,  as  being  that  of  a  court  of  appeal,  I  should,  ordinarily,  have 
been  bound  to  defer,  in  consequence  of  the  recent  decision  of  the 
Lord  Chancellor  in  the  case  of  Th^  East  and  West  India  Docks  and 
Birmingham  Juntion  Railway  Company  v.  Gattke.      In  that  case 
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Gattke  made  a  claim  on  the  Company,  under  the  68th  section,  for  South  Staf- 
a  sum  of  4801.9  as  compensation  for  damage  alleged  to  have  been 
sustained  by  reason  of  the  dust  and  dirt  occasioned  by  the  Company 
having  damaged  his  goods,  and  by  the  reason  of  his  customers 
having  been  compelled,  by  the  obstruction  occasioned  by  the  works 
of  the  Company,  to  quit  the  side  of  the  road  on  which  the  defendant's 
shop  was  situate  and  to  pass  on  the  opposite  side ;  and  also  by  the 
Company  having  stopped  up  a  lane  or  passage  along  which  he  was 
entitled  to  a  right  of  way  to  the  back  part  of  his  premises.  Gattke 
having  made  his  claim  and  served  a  notice,  on  the  Company,  call- 
ing on  them  to  summon  a  jury,  the  Company  filed  their  bill  to 
restrain  him  from  all  further  proceedings  under  his  notice,  on  the 
ground  that  the  case  was  not  one  in  which,  under  the  68th  section, 
he  was  entitled  to  any  compensation  at  all.  Sir  Jambs  Wigbam, 
acting  on  the  authority  of  Lord  Cottbnham's  decision,  granted  the 
injunction.  But,  after  much  consideration,  *the  Lobd  Changbllor 
has  dissolved  it.  And  that  decision  of  the  Lord  Changbllor 
appears  to  me  to  be  directly  in  point  in  the  present  case.  Here,  as 
in  that  case,  the  alleged  grievance  is  personal  to  the  complaining  party 
only,  and  not  extending,  generally  though  with  different  degrees  of 
intensity,  to  all  her  Majesty's  subjects,  as  in  the  case  before  Lord 
Cottenham. 

It  was  argued,  for  the  Company,  that  the  68th  section  applies, 
not  to  damage  occasioned  by  the  works  having  been  made,  that  is, 
by  the  mere  existence  of  the  works,  but  only  to  such  damage  as 
may  have  been  produced  by  the  works  while  in  progress  of  execution : 
and,  here,  it  was  said,  the  claim  is  wholly  for  damage  occasioned  by  the 
existence  of  the  railway  as  a  completed  work.  Whereas,  in  Oattke's 
case,  some  part  of  the  compensation  claimed,  was  for  the  annoy- 
ance produced  by  the  works  while  in  progress.  To  this  argument 
there  appears  to  be  two  answers.  First :  there  is  nothing  on  the  face 
of  the  notice  served  on  the  plaintiffs  in  this  case,  which  would  exclude 
the  defendants  from  giving  evidence  of  and  obtaining  compensation 
for  damage  occasioned  to  them  during  the  progress  of  the  works  as 
well  as  since  the  completion  of  the  railway ;  and,  secondly,  (on  which 
I  mainly  rely)  that  the  question  whether,  under  the  68th  section, 
the  defendants  are  entitled  to  compensation  for  damage  resulting 
from  the  existence  of  the  railway  as  a  completed  work,  is  a  purely 
legal  question,  to  be  settled  in  the  ordinary  course  of  legal  proceed- 
ing without  the  intervention  of  this  Court.  I  may  add,  further,  that. 
if  there  were  any  validity  in  this  distinction,  the  Lord  Changbllor,  in 
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South  Staf-  Gattke's  case,  would  not  have  altogether  dissolved  the  injunction,  but 
have  only  so  modified  it  as  to  make  it  applicable  to  so  much  only  of 
the  defendants'  claim  as  related  to  the  injury  arising  from  the  railway 
having  been  made ;  for,  there,  as  in  this  case,  a  part  at  least  of  the 
^damage  for  which  Gattke  sought  relief,  had  been  occasioned,  not 
by  the  works  while  in  progress,  but  by  the  railway  having  been 
completed.  And,  not  being  able  to  discover  any  distinction,  in 
principle,  between  this  case  and  Gattke's,  I  shall,  certainly,  act 
on  that  decision,  and  dissolve  the  injunction  which  I  granted 
before  that  case  had  been  decided.  I  should  probably  have  felt 
bound  to  take  that  course  even  if  I  had  not  taken  the  same  view 
of  the  law  as  was  taken  by  the  Lord  Chancellor.  But  I  do  so  the 
more  readily  because  I  cannot  but  admit  the  force  of  the  reasoning 
by  which  the  Lord  Chancellor  justified  his  judgment  in  that  case. 
If  there  is  any  part  of  that  reasoning  the  weight  of  which  I  do 
not  feel,  it  is  the  mode  in  which  his  Lordship  endeavours  to 
distinguish  the  case  before  him  from  that  before  Lord  Cottenham. 
The  only  distinction  pointed  out  in  the  judgment,  is  that,  in  Lord 
Cottbnham's  case,  the  claimant  demanded  compensation  for  what 
would,  in  a  greater  or  a  less  degree,  have  entitled  any  one  of  her 
Majesty's  subjects  to  make  a  similar  demand.  I  doubt  whether 
this  afifords  any  real  distinction  in  principle.  In  such  a  case, 
it  may  be  much  more  easy  to  say,  by  anticipation,  that  the  claimant 
must  fail  in  establishing  a  legal  title  to  damages  than  if  he  were 
proceeding  on  a  complaint  of  damage  afifecting  his  own  property 
alone.  Still,  what  the  claimant  is  asserting,  is  a  mere  legal  right. 
Surely,  he  is  at  liberty,  if  he  can,  to  establish  this  right  by  the 
ordinary  course  of  law.  Lord  Cottenham's  decision,  it  must  be 
observed,  does  not  proceed  on  the  ground  that  the  claimant  had 
no  legal  right,  and,  so,  ought  not  to  be  allowed  to  harass  the 
Company  by  vexatious  proceedings.  If  that  were  a  principle  on 
which  the  Court  could  act,  and  it  had  been  clear  that  there  was 
no  legal  right,  then  the  course  adopted  for  putting  the  question 
of  right  or  no  right  into  a  train  of  legal  inquiry,  would  have  been 
unnecessary.  The  decision  proceeded  on  the  assumption  *that 
there  was  a  legal  question  to  be  decided  as  to  the  claimant's  right 
of  compensation :  but  this  Court  took,  into  its  own  hands,  the 
obligation  of  obtaining  the  decision  of  a  court  of  law  on  the  subject, 
instead  of  leaving  the  claimant  to  establish  it  in  his  own  way. 
I  confess,  therefore,  that  the  same  reasoning  which  led  the  Lord 
Chancellor  to  dissolve  the  injunction   in   Gattke's  case,  must. 
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Smith's  case.    It  is  not,  however,  necessary  to  discuss  this  point. 


For,  if  there  be  any  validity  in  the  only  distinction  pointed  out, 
by  the  LoBD  Chancellor,  as  existing  between  the  two  cases, 
namely,  that  the  damage  complained  of  in  the  one  case,  was 
a  public  wrong,  and,  in  the  other,  a  private  injury,  it  is  clear  that 
the  claim  set  up  in  this  case  ranges  itself  under  the  latter  head. 
The  damage  complained  of  by  the  defendants  in  this  case,  affects 
them  and  them  only ;  and  so  must  be  governed  by  the  decision 
of  the  Lord  Ghanobllor,  and  not  by  that  of  Lord  Gottbnham. 

It  is  fit  that  I  should  advert  to  an  argument  pressed  on  me 
by  the  counsel  for  the  plaintiffs,  only  to  show  that  it  had  not  been 
overlooked.  It  was  urged  that  the  only  grievance  insisted  on 
by  the  claimants  in  this  case,  was  that  the  railway  crossed  the 
approach  to  their  farm  on  a  level,  and  that  the  Company  had  not 
made  such  gates,  as,  under  these  circumstances,  they  are,  by  the 
Bailway  Clauses  Act,  bound  to  make ;  and  for  this,  it  was  con- 
tended, the  Acts  provide  a  special  mode  of  obtaining  redress  by 
application  to  two  justices.  The  answer  to  this  argument  is,  first, 
that  though  the  want  of  proper  gates,  is  what  the  claimants  point 
out,  in  the  letter  which  accompanied  their  notice,  as  the  subject- 
matter  of  their  alleged  grievance ;  yet  the  notice  itself  does  not 
so  limit  their  complaint ;  and,  secondly,  if  this  be  the  only  grievance, 
and  if  a  special  mode  of  obtaining  redress  is  given  *so  as  to  exclude 
all  right  under  the  68th  section,  that  will  afford  the  Company 
a  good  legal  defence  against  the  claim  sought  to  be  enforced 
against  them;  and,  so,  no  valid  distinction,  in  principle,  can  be 
made  between  such  a  claim  and  a  claim  in  respect  of  which  no  such 
special  mode  of  redress  is  provided. 

I  am,  therefore,  of  opinion  that  this  injunction  must  be  dissolved. 

[The  Company  appealed,  as  reported  in  8  Mac.  &  Q.  858.  They 
did  not  dispute  the  validity  of  the  order,  but  they  asked  that  terms 
might  be  imposed  to  prevent  the  lapse  of  time  from  being  reckoned 
against  the  Company.  The  application  was  refused  with  costs. — 
0.  A.  S.] 
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WORTH,  v.-c.  HOLT'S  CASE. 

[  389  ]  (1  Simons  (N.  S.)  389—393.) 

The  managing  director  of  a  Company  having  had  150  shares  awarded  to 
him  by  the  provisional  directors,  in  consideration  of  his  services,  and  being 
the  covenantee  in  the  deed  of  settlement,  his  brother,  at  his  request, 
executed  the  deed  as  the  holder  of  the  shares;  and  several  other  share- 
holder executed  it  after  him.  Afterwards  the  directors  rescinded  the 
resolution  by  which  they  had  awarded  the  shares,  and  the  managing 
director  delivered  up  the  certificates  for  the  shares,  to  them.  The  Master 
excluded  the  brother's  name  from  the  list  of  contributories ;  but  the  Court 
ordered  it  to  be  restored. 

This  was  a  motion,  on  behalf  of  the  official  manager,  that 
Robert  Holt's  name  might  be  replaced  on  the  list  of  contributories, 
as  the  holder  of  150  shares. 

The  provisional  directors  awarded  hose  shares,  in  September, 
1848,  to  William  Holt,  the  managing  director,  in  consideration 
of  his  services.  William  and  Bobert  were  brothers ;  and,  as 
William  was  the  covenantee  in  the  deed  of  settlement,  and,  conse- 
quently, could  not  covenant  with  himself,  Bobert,  at  his  request, 
executed  the  deed,  on  the  2nd  of  October,  1848,  as  the  holder  of  the 
150  shares  ;  and  several  of  the  other  shareholders  executed  it  after 
[  •390  ]  him.  In  December,  1848,  the  directors,  thinking  *they  had  done 
wrong  in  awarding  the  shares  to  William  Holt,  rescinded  the 
resolution  passed  on  that  occasion,  and,  William  Holt,  at  their 
request,  delivered  up  the  certificates  for  the  shares,  to  them. 

Mr,  Betliell  and  Mr,  Roxburgh,  in  support  of  the  motion, 
said  that  the  position  in  which  Robert  Holt  had  placed  himself, 
with  regard  to  the  other  shareholders,  by  executing  the  deed,  could 
not  be  altered  by  a  verbal  resolution  of  the  directors :  that  the  deed 
provided  only  two  modes  by  which  a  party  who  had  executed  it, 
could  be  freed  from  the  liability  which  he  had  thereby  incurred : 
that  one  of  those  modes  was  transferring  his  shares,  and  the  other, 
forfeiting  them;  and  that,  as  Bobert  Holt  had  done  neither  the 
one  nor  the  other,  his  liability  still  continued;  and,  therefore, 
the  Master  ought  not  to  have  erased  his  name  from  the  list: 
Davidson* 8  case  (i). 

Mr.  Cairns,  for  Bobert  Holt,  said  that  there  was  no  fraud 
(1)  84  E.  R.  285  (3  De  G.  &  Sm.  21). 
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in  this  case,   as   there  was   in   David»on's  case;    but    that  the       Holt's 

GASBt 

directors,  when  they  allotted  the  shares,  and  William  Holt,  when 
he  accepted  them,  conceived  that  the  directors  had  authority  to  make 
the  allotment :  that  the  mistake  was  mutual :  that  the  directors, 
when  they  discovered  their  error,  rectified  it,  as  they  were  at 
liberty,  and,  indeed  bound  to  do :  that  the  covenants  in  the  deed 
were  limited,  and  applied  only  to  the  time  during  which  the 
covenantor  held  shares  in  the  Company ;  and,  therefore,  if  he 
ceased  to  be  a  shareholder,  by  any  means,  his  liability  was  at  an 
end :  consequently,  the  Master  had  properly  excluded  Bobert  Holt's 
name  from  the  list. 

Thb  Vicb-Chancellor  :  [  391 J 

Several  of  the  shareholders  executed  the  deed  after  Bobert 
Holt.  They  may  have  executed  it  on  the  faith  that  he  was  a 
shareholder. 

Mr,  Cairns : 

Bobert  Holt,  like  every  other  shareholder  who  executed  the  deed, 
agreed  to  be  bound  by  it  so  long  only  as  be  continued  a  share- 
holder. Those  who  executed  it  after  him,  could  not  know  that  he 
still  held  his  shares.  He  might,  for  anything  that  they  could 
know,  have  either  transferred  or  forfeited  his  shares. 

The  Vice- Chancellor: 

I  do  not  entertain  a  particle  of  doubt  upon  this  case. 

What  Mr.  Bobert  Holt's  reason  was  for  executing  the  deed  of 
settlement,  is  a  matter  which  it  is  too  late  to  speculate  upon  when 
he  has  executed  it.  Because,  by  executing  it,  he  entered  into 
engagements  with  persons  who  were  wholly  ignorant  as  to  the 
circumstances  connected  with  the  shares  in  respect  of  which  he 
executed  the  deed.  Every  one  of  those  individuals  executed  the 
deed  on  the  faith  that  every  person  who  executed  it,  should,  to  the 
extent  of  the  shares  for  which  he  executed  it,  bear  the  common 
liability  and  participate  in  the  profit  to  be  derived  from  the 
undertaking. 

Now  let  us  see  what  the  terms  of  the  deed  are.  It  begins  by 
reciting  the  intention  to  form  a  Company  to  be  called  the  Inde- 
pendent Assurance  Company  :  to  raise  100,000Z.  by  8,000  shares  of 
12/.  108.  each,  and  that,  on  each  share,  there  shall  be  a  deposit  of 
1«.  3d.  per  share  payable  on  the  original  taking  up  of  the  same. 
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HoiiT  8      Then  it  recites  that  the  provisional  directors  have  made  an  allot- 
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ment  of  shares  in  the  Company,  commencing  with  No.  1  and  ranging, 
L  •392  ]  in  a  consecutive  series,  up  to  the  *number  2,311 ;  and  that,  subscrip- 
tions to  the  Company  having  been  opened,  the  provisional  directors 
have  retained  to  themselves,  and,  upon  the  application  of  the 
several  other  parties  thereto,  that  is  Mr.  Bobert  Holt  among  others, 
have  apportioned,  to  them,  the  shares  in  the  Company  set  opposite 
to  the  names  of  themselves,  the  directors,  and  such  other  parties 
respectively,  in  the  first  schedule  thereto  annexed  (that  includes 
the  150  shares  allotted  to  Mr.  Bobert  Holt) ;  and  that  the  directors 
and  the  other  parties  have  paid,  to  the  bankere  of  the  Company, 
the  deposit  of  Is.  M.  on  the  shares  subscribed  for  by  them 
respectively.  Then  the  deed  witnesses,  and  it  is  thereby  declared, 
between  and  by  the  several  persons  parties  thereto,  and  each  of 
such  persons,  except  Mr.  William  Holt,  so  far  as  relates  to  the  acts, 
deeds  and  defaults  of  himself  or  herself,  and  of  his  or  her  heirs, 
executors  and  administrators,  and  not  further  or  otherwise,  doth 
thereby,  for  himself  and  herself,  and  his  and  her  heirs,  executors 
and  administrators,  severally  and  respectively,  covenant,  with  the 
said  William  Holt,  his  executors  and  administrators,  that  all  the 
said  several  persons  parties  to  the  deed  who  are  thereinafter 
denominated  by  the  title  of  shareholders  (that  includes  Mr.  Bobert 
Holt),  and  the  several  other  persons  who  shall  become  shareholders 
as  thereinafter  mentioned,  shall,  while  holding  shares  in  the  capital 
of  the  Company,  be  and  continue,  until  the  Company  shall  be 
dissolved  under  the  provisions  thereinafter  contained,  a  Company 
in  manner  thereinafter  mentioned :  and  that  each  of  such  share- 
holders, will,  when  required,  pay  up  the  amount  of  the  instalments 
payable  on  the  shares  taken  by  him  or  her  respectively,  and  perform 
the  several  covenants  therein  contained  on  the  part  of  the  share- 
holders. The  deed  then  provides  for  the  shareholders  transferring 
[  *393  ]  their  shares  and  for  their  forfeiting  their  shares :  and  it  ^points 
out  no  other  mode  by  which  the  shareholders  can  cease  to  be  such. 
Now  Mr.  Caiitis's  argument  was  that  the  liabilities  which  the  share- 
holders incurred  by  executing  that  deed,  continued  only  while  they 
were  holding  shares.  But  my  opinion  is  that,  according  to  the 
true  intent  and  meaning  of  the  deed,  those  liabilities  continued 
until  the  parties  ceased  to  fill  the  character  which  they  represented 
themselves  as  holding,  that  is,  until  they  ceased  to  be  shareholders 
in  one  or  other  of  the  modes  pointed  out  by  the  deed ;  and,  as 
Mr.  Bobert  Holt  has  neither  transferred  nor  forfeited  the  shares,  as 
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the  holder  of  which  he  executed  the  deed,  and  as,  by  executing  it,  Holt's 
he  entered,  impliedly,  into  obligations  with  all  the  other  persons  who 
executed  it,  it  appears  to  me  that  he  must  bear  his  share  of  the 
liabilities  which  he  incurred.  Consequently,  his  name  must  be 
restored  to  the  list  of  contributories,  and  the  official  manager  must 
have  his  costs  out  of  the  estate. 

I  do  not  believe  that  any  fraud  was  intended  by  the  directors. 
They  conceived  that  what  they  did  was  right ;  and,  when  they 
found  that  it  was  wrong,  they  undid  what  they  had  done. 


In  the  Matter  of  the  Trustee  Act,  1850  (1).  isbi. 

Ex  PARTE  EUSSELL.  '^""m^'b^^' 


Lord  Cran- 


(1  Simons  (N.  S.)  404—409;  S.  C.  20  L.  J.  Ch.  196 ;  15  Jur.  100.) 

The  surviving  trustee  of  a  sum  of  stock  neglected,  for  twenty-eight  da)  s  wokth,  V.-C 
after  a  request  in  writing  had  been  made  to  him  by  persons  who  hud  been         [  404  ] 
duly  appointed  new  trustees,  to  transfer  the  stock  to  them.    The  Court 
held  that  they  were  persons  absolutely  entitled  to  the  stock,  within  the 
meaning  of  the  Trustee  Act,  1850,  and  ordered  the  stock  to  be  transferred 
to  them. 

In  February  and  April,  1846,  M.  Lievesley  and  John  RuBsell 
and  Eliza  his  wife,  purchased  certain  sums  of  stock,  and  caused 
them  to  be  transferred  into  the  names  of  M.  Lievesley  and 
J.  T.  Schomberg ;  and,  by  a  deed-poll  dated  the  16th  of  May,  1846, 
they  declared  that  Lievesley  and  Schomberg,  should  stand  possessed 
of  those  sums  in  trust  for  Mrs.  Bussell,  for  her  separate  use  for  life, 
remainder  in  trust  for  Mr.  Bussell  for  life,  remainder  in  trust  for 
the  children  of  Mr.  and  Mrs.  Bussell  as  tenants  in  common 
absolutely :  and  they  further  declared  that,  so  often  as  any  trustee 
or  trustees  of  the  deed,  should  die  or  decline  to  act  or  become 
incapable  of  acting,  it  should  be  lawful  for  Mr.  and  Mrs.  Bussell  or 
the  survivor  of  them,  and,  after  the  decease  of  the  survivor,  then 
for  the  trustees  or  trustee  of  the  deed  or  the  executors  or  adminis- 
trators of  the  survivor  of  them,  to  appoint  new  trustees  or  a  new 
trustee,  as  the  case  might  be.  Lievesley  died  in  September,  1849. 
Schomberg  never  accepted  the  trusts,  and  declined  to  act  therein 
on  Lievesley's  death.  In  consequence  of  which,  Mr.  and  Mrs. 
Bussell,  by  a  deed-poll  dated  the  27th  of  November,  1850,  and  in 

(1)  See  now  s.  35  of  the  Trustee  Act,   1845;   see  In  re    Ward's  Estate 

Act,  1893.    A  similar  construction  was  (1S84)  28  Ch.  D.  100,  54  L.  J,  Oh.  231. 

placed  upon  the  same  expression  in  — 0.  A.  S. 
8. 69  of  the  Lands  Clauses  Consolidation 
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RusftKLL'B  exercise  of  the  power  reserved  to  them  by  the  declaration  of  trust, 
^^^'^'  appointed  two  gentlemen,  named  Dixon  and  Hooper,  trustees  of 
the  stock;  and,  on  the  SOth  of  the  same  month,  Mrs.  Russell 
caused  to  be  delivered,  to  Schomberg,  a  notice  in  writing,  signed  by 
L  **os  ]  her,  whereby,  after  stating  the  appointment  of  Dixon  *and  Hooper 
to  be  such  trustees,  she  requested  Schomberg  to  receive  the 
dividends  of  the  stock  which  were  payable  at,  or  had  become 
payable  since  Lievesley's  death,  and  to  pay  them  to  her,  or  to 
Dixon  and  Hooper,  upon  or  for  the  purposes  of  the  trusts  declared 
as  before  mentioned,  and  also  to  transfer  the  capital  to  Dixon  and 
Hooper,  upon  the  same  trusts;  and  Mrs.  Bussell  thereby  gave 
Schomberg  notice  that,  unless  he  complied  with  her  request  within 
the  time  mentioned  in  the  Trustee  Act,  1850,  she  would  apply  to 
the  Court,  to  make  an  order  vesting  the  sole  right  to  transfer  the 
stock  and  to  receive  the  dividends  thereof,  in  such  person  or  persons 
as  the  Court  should  deem  fit  to  appoint  for  such  purposes  (i). 
Schomberg  did  not  comply  with  the  request.  In  consequence  of 
which  a  petition  was  presented  on  the  14th  of  January,  1851,  by 
Mrs.  Russell  by  her  next  friend,  (her  husband  being  out  of  the 
jurisdiction,)  and  by  her  daughter  and  only  child,  Clementina 
Russell,  an  infant,  by  her  next  friend,  and  also  by  Dixon  and 
Hooper,  stating  the  facts  above  mentioned,  and  also  that  the  stock 
was  then  standing  in  the  sole  name  of  Schomberg  (2),  as  the 
survivor  of  the  trustees  named  in  the  declaration  of  trust,  aiid 
praying  that  the  right  to  transfer  the  stock  and  to  receive  the 
dividends  which  had  accrued  due  thereon  as  before  mentioned, 
might  be  vested  in  Dixon  and  Hooper,  to  be  held  by  them  upon 
the  trusts  declared  by  the  declaration  of  trust. 

Mr.  Bevir  appeared  in  support  of  the  petition. 

Jan,  2d.       The  Vicb-Chancbllor  : 

[  •406  ]  I  have  found  great  difficulty  in  this  case.     Some  of  *the  pro- 

visions of  the  Act  under  which  this  petition  has  been  presented,  are 
useful ;  others  create  great  embarrassment. 

It  appears,  from  the  petition,  that  Mr.  and  Mrs.  Russell,  subse- 
quently to  their  marriage,  transferred  certain  sums  of  stock  into 
the  names  of  two  trustees,  in  trust  for  Mrs.  Russell  for  life,  and, 

(1)  The   petition,   appears  to  haye      judgment, 
been  presented  under  the  23rd  sect.  (2)  Sic, 

of  the  Act,  which  is  stated  in  the 
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after  her  death,  in  traet  for  Mr.  Bassell,  for  life,  and,  after  the     Bdssbll'b 

Trust 
death  of  the  survivor  of  them,  in  trust  for  their  children.     The 

stock  was  transferred  without  obtaining  the  consent  of  one  of 
the  trustees.  Then  Mr.  and  Mrs.  Russell  executed  a  deed-poll 
declaring  the  trusts  of  the  stock.  One  of  the  trustees  is  since 
dead;  the  other  is  still  living;  and  he  refuses  to  transfer  the 
stock,  or  to  act,  in  any  manner,  as  a  trustee.  Under  these  circum- 
stances, Mr.  and  Mrs.  Russell  appointed  new  trustees  under  a  power 
in  the  deed-poll.  Then,  in  order  to  get  the  stock  transferred  to  the 
new  trustees,  Mrs.  Russell,  her  child,  and  the  new  trustees  present 
a  petition  under  the  28rd  section  of  the  Act,  which  says  that,  where 
any  sole  trustee  of  any  stock  or  chose  in  action,  shall  neglect  or 
refuse  to  transfer  such  stock  or  to  receive  the  dividends  thereof,  or 
to  sue  for  or  recover  such  chose  in  action  or  any  interest  in  respect 
thereof,  according  to  the  direction  of  the  person  absolutely  entitled 
thereto,  for  the  space  of  twenty-eight  days  next  after  a  request  in 
writing  for  that  purpose  shall  have  been  made,  to  him,  by  the 
person  absolutely  entitled  thereto,  it  shall  be  lawful,  for  the  Court 
of  Gtiancery,  to  make  an  order  vesting  the  sole  right  to  transfer  such 
stock  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for 
and  recover  such  chose  in  action  or  any  interest  in  respect  thereof, 
in  such  person  or  persons  as  the  said  Court  may  appoint.  Now, 
supposing  that  the  proper  notice  had  been  given  and  that  the 
proper  petition  *had  been  presented,  what  order  ought  the  Court  [  *i07  ] 
to  make  ?  The  obvious  meaning  is  to  vest  the  stock  in  the  new 
trustees.  But  the  28rd  section  does  not  authorize  that.  All  that 
it  authorizes  the  Court  to  do,  is  to  make  an  order  vesting  the  sole 
right  to  transfer  the  stock  in  such  person  as  the  Court  may  appoint. 
But,  if  I  were  to  make  an  order  vesting  the  sole  right  to  transfer 
the  stock  in  the  new  trustees,  they  could  not  make  a  transfer  to 
themselves ;  and,  therefore,  some  person  must  still  be  appointed  to 
transfer  it  to  them.  However,  on  looking  at  the  Act,  I  find  that, 
under  the  20th  section,  I  may  order  the  secretary  of  the  Bank  to 
transfer  the  stock  to  the  new  trustees.  But  then  another  embarrass- 
ment arises :  for,  under  the  28rd  section,  the  order  for  vesting  the 
right  to  transfer  in  the  new  trustees,  cannot  be  made  unless  the 
request  to  make  the  transfer  shall  have  been  made  by  the  person 
absolutely  entitled  to  the  stock ;  which  must  mean,  not  a  person 
entitled  only  to  a  life-interest,  but  a  person  absolutely  entitled  to 
the  capital.  If  I  had  any  doubt  as  to  the  meaning  of  those  words, 
I  must  construe  them  by  reference  to  the  former  Act  of  11  Geo.  lY. 
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that,  if  the  trustee  shall  neglect  or  refuse  to  transfer  such  stock,  or 

receive  and  pay  over  the  dividends  thereof  to  the  person  entitled 

thereto,  or  to  any  part  thereof  respectively,  for  thirty-one  days  next 

after  a  request  in  writing,  for  that  purpose,  shall  have  been  made, 

to  him,  by  the  person  entitled  as  aforesaid.    As  those  words  are 

not  found  in  the  latter  Act,  I  must  presume  that  they  were  left  out 

advisedly,  and  that  the  request  cannot  now  be  made  by  any  one 

except  the  person  entitled  to  the  whole  fund. 

I  think,  however,  that  I  can  see  my  way  out  of  the  difficulty :  at 

[*408]  least,  if  a  case  before  Lord  Langdale  be  correctly  *reported  (i). 
Under  section  23,  an  order  cannot  be  made  except  after  an  applica- 
tion by  the  person  absolutely  entitled.  But  section  37  provides 
that  an  order,  under  any  of  the  former  provisions,  for  the  appoint- 
ment of  a  new  trustee  or  trustees,  or  concerning  any  lands,  stock, 
or  chose  in  action  subject  to  a  trust,  may  be  made  upon  the  appli- 
cation of  any  person  beneficially  interested  in  such  lands,  stock,  or 
chose  in  action,  whether  under  disability  or  not,  or  upon  the  appli- 
cation of  any  person  duly  appointed  as  a  trustee  thereof.  That 
section  does  not  alone  authorize  it,  but  only  says  that  where,  under 
former  sections,  the  Court  has  power  to  order  any  act  to  be  done, 
that  act  may  be  done  on  application  by  the  trustee,  as  well  as  by  a 
person  beneficially  interested.  Still,  you  are  thrown  back  upon  the 
former  sections ;  and  I  do  not  think  that  an  order  can  be  made 
under  sect.  23,  except  on  an  application  by  a  person  absolutely 
entitled.  Lord  Langdale,  however,  is  reported  to  have  decided 
that  a  trustee  is  a  person  absolutely  entitled  under  the  other  sections 
of  the  Act.  He  is,  in  effect,  the  person  absolutely  entitled  to  have 
the  fund  transferred  to  him;  and,  therefore,  if  the  old  trustee 
should  refuse  to  transfer  for  the  space  of  twenty-eight  days  after  an 
application  made  to  him  by  a  trustee  duly  appointed,  the  case  will 
be  brought  within  the  Act.  This  construction  may,  at  any  rate,  be  a 
very  convenient  one,  and  may  enable  me  to  get  out  of  the  difficulty ; 
but  not  upon  this  petition.  There  must  be  an  application,  by  the 
new  trustees,  to  the  old  trustee,  and  a  refusal,  on  his  part,  to 
transfer ;  and  then,  upon  another  petition,  I  should  be  enabled  to 
make  the  order. 

[  *409  ]  Under  these  circumstances   I  shall  dismiss   the  petition  *but 

without  prejudice  to  any  other  application  that  the  parties  may 
be  advised  to  make. 

(t)  His  Lordship  did  not  mention  the  nam^  of  the  case. 
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On  the  8th  of  March,  1851,  the  petitioners  presented  another     rdbbbll's 
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petition,  stating  the  notice  of  the  appointment  of  Dixon  and  Hooper 

to  be  the  new  trustees  and  the  request  to  receive  and  pay  over  the 

dividends  of  the  stock  to  Mrs.  Bussell  and  to  transfer  the  capital  to 

Dixon  and  Hooper,  to  have  been  given  and  made  by  those  gentlemen 

to  Schomberg,  on  the  81st  of  January  preceding,  and  that  he  had 

refused  to  comply  with  the  request.     That  petition  was  heard  on 

the  5th  of  May,  1851 ;  and  an  order  was  then  made  for  the  transfer 

of  the  stock  to  Dixon  and  Hooper. 


The  SHREWSBURY  and  CHESTER  RAILWAY  COM-       i85i. 
PANY  V.  The  SHREWSBURY  and  BIRMINGHAM    JJS^ifk 
RAILWAY  COMPANY.  LorcT^AK- 

0Simonfl(N.S.)4l0— 434;  S.C.  20L.  J.Oh.  574;  15Jur.648;  17  L.  T.  0.  S.  275.)   ^oRTH,  V.-O. 

Application  for  an  injunction  to  restrain  the  defendants  from  entering 
into  an  agreement  with  another  Bailway  Company,  which  would  be  a 
violation  of  or  inconsistent  with  a  subsisting  agreement  between  the  plaintiffs 
and  the  defendants,  refused ;  the  inconvenience  to  arise  from  granting  the 
injunction,  being  greater  than  the  inconvenience  to  arise  from  refusing  it. 

In  what  cases  the  Court  will  interfere  to  preserve  property  in  litigation, 
in  statu  quo. 

On  the  12th  of  July,  1850,  the  following  deed  was  made  between 
the  above-mentioned  incorporated  Companies :  ''  Whereas  the  said 
Companies  have,  for  several  months  past,  jointly  carried  on  the 
traffic,  over  and  along  their  respective  lines  of  railway,  in  passengers, 
parcels,  minerals,  live  stock  and  other  matters  and  things  arising 
at  Wolverhampton  or  places  beyond,  southwards,  and  destined  for 
Saltney  or  Chester  or  places  beyond  Saltney  or  Chester,  northwards, 
and  vice  verad  :  And  whereas  such  traffic  is  hereinafter  designated 
**  through  traffic : "  And  whereas  the  said  two  Companies  are 
desirous  of  making  the  joint  conduct  and  carrying  on  the  through 
traffic  by  them,  perpetually  binding  upon  each  other :  Now  these 
presents  witness  that,  for  effectuating  the  said  desire,  it  is,  hereby, 
mutually  agreed  between  the  said  Companies,  and  the  said  Shrews- 
bury and  Birmingham  Bailway  Company,  so  far  as  the  covenants 
and  agreements  hereinafter  contained  are  to  be  observed  and 
performed  by  them  or  their  successors,  do,  hereby,  for  themselves 
and  their  successors,  covenant  with  the  said  Shrewsbury  and  Chester 
Bailway  Company  and  their  successors,  and  the  said  Shrewsbury  and 
Chester  Bailway  Company,  so  far  as  the  covenants  and  agreements 
hereinafter  contained  are  to  be  observed  and  performed  by  them  or 
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ThbSbrbws-  their  successors,  do,  hereby,  for  themselves  and  their  successors, 

BURT  AI7D 

Chestbb  covenant  with  the  said  Shrewsbury  and  Birmingham  Bailway 
^^'^^^^^^*  Company  and  their  successors,  in  manner  following,  that  is  to  say: 
The  First :  That  each  of  the  *said  Companies  parties  hereto,  shall  and 
AND  BiR.  will,  at  their  own  proper  costs  and  charges,  provide  engines  and 
Railway  Co.  carriages  and  other  necessary  matters  and  things,  and,  therewith, 
[  *4]i  ]  convey  and  carry  and  accommodate,  upon  their  respective  railways, 
all  the  through  traffic,  and  shall  use  their  best  endeavours  to 
promote  and  extend,  convey  and  carry,  with  energy  and  punctuality, 
the  through  traffic ;  and  neither  of  the  said  Companies  shall  enter 
into  any  arrangement  with  any  other  Company  or  person,  which 
shall  cause  it  to  be  the  interest  of  such  Company  to  fail  in,  or  shall 
prevent  or  obstruct  the  Company  party  hereto  entering  into  such 
arrangement,  from  faithfully  carrying  out  the  purposes  of  these 
presents;  and,  in  the  event  of  either  Company,  directly  or  indirectly, 
diverting  or  continuing  to  divert,  or  causing  or  permitting  to 
be  diverted,  any  portion  of  the  through  traffic,  from  the  railway 
of  the  other  Company,  the  Company  entering  into  such  arrangement, 
or  doing  or  causing  or  permitting  to  be  done  any  such  act,  shall  pay, 
to  the  other  Company,  the  sum  of  502.  per  week,  as  and  for  liquidated 
damages,  over  and  above  and  in  addition  to  the  due  proportion  and 
amount  of  fares,  rates  and  tolls  to  which  the  other  Company  would 
be  entitled,  by  virtue  of  these  presents,  as  and  for  their  share  of  the 
rates,  fares  and  tolls  arising  from  such  traffic,  if  the  same  had  not 
been  so  diverted :  Second :  That  the  through  traffic  shall  be 
booked  through,  over  the  whole  extent  of  the  railways  of  the  said 
two  Companies  parties  hereto,  and  shall  be  carried  through  without 
trans-shipment;  and  that  the  rates,  fares  and  tolls  taken  in  respect 
of  the  through  traffic,  shall  be  divided  between  the  said  two 
Companies,  in  proportion  to  the  length  of  their  respective  railways 
traversed  by  such  through  traffic :  Third :  That  the  engines,  coaches, 
waggons  and  other  carriages,  or  any  or  either  of  them,  of  each 
r  •412  ]  Company,  ♦may  pass  over  or  along  the  line  of  railway  of  the  other 
Company,  from  the  day  of  the  date  of  these  presents,  upon  such 
terms  and  under  such  conditions  and  restrictions,  and  subject  to 
such  provisions  as  are  now  existing  or  shall,  from  time  to  time,  be 
mutually  agreed  upon  between  the  said  Companies,  and,  in  the 
event  of  difiference  between  them,  as  shall  be  settled  by  arbitration 
as  hereinafter  provided :  Fourth :  That,  for  carrying  into  full 
effect  the  purposes  of  these  presents,  each  Company  shall  be  bound 
by  and  perform  and  fulfil  all  such  rules,  orders  and  regulations  as 
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have  been,  or  shall  be  agreed  to  by  the  said  two  Companies,  or,  in  thbShrewb- 
the  event  of  a  difference  between  them,  as  shall  be  determined  on  ch*^tkh 
by  arbitration  as  hereinafter  provided  ;  and,  in  default  thereof,  the  Railway  Co. 
other  Company  may,  at  the  expense  and  risk  of  the  defaulting  Thb 
Company,  from  time  to  time,  carry  out  and  execute  such  rules,  ^^^B?a-^^ 
orders  and  regulations :  Fifth :  That  it  shall  be  competent,  to  either  mingham 
Company,  to  put  an  end  to  the  arrangements  intended  to  be  hereby 
made,  by  giving,  from  time  to  time,  a  notice  in  writing,  signed  by 
the  secretary  of  such  Company,  of  their  intention  so  to  do,  to  the 
other  Company ;  and  the  said  arrangement  shall,  in  that  case,  be  at 
an  end  at  the  expiration  of  three  years  from  the  giving  of  such 
notice :  Sixth :  That  any  such  notice  may  be  withdrawn  by  the 
Company  giving  the  same;  and,  thereupon,  the  arrangements 
hereby  intended  to  be  made,  shall  continue  in  force  as  though  such 
notice  had  not  been  given :  Seventh :  That,  from  and  after  the 
expiration  of  the  said  term  of  three  years,  the  Company  receiving 
such  notice,  unless  the  same  be  withdrawn,  shall  be,  for  ever,  entitled 
to  use,  with  their  engines  and  carriages  and  otherwise,  the  railway 
and  the  works  and  conveniences  connected  therewith  of  the  other  of 
the  said  Companies,  for  the  purposes  of  through  traffic,  in  as  full  and 
ample  a  manner  as  the  Company  owning  the  same  could  use  the 
^same ;  and  the  Company  which  shall  give  such  notice  as  aforesaid,  [  *4i3 
shall  and  will,  for  the  purposes  aforesaid,  at  all  times,  afford  every 
accommodation  in  stations,  sidings,  booking  places,  offices  and 
servants,  wharves,  warehouses  and  the  use  of  their  cranes  and 
water  cranes  to  the  engines,  coaches,  waggons  and  other  carriages 
of  the  other  Company  passing  over  or  along  their  line  of  railway, 
and  to  the  passengers,  parcels,  goods,  minerals,  live  stock  and  all 
other  traffic  matters  and  things  whatsoever  carried  by  the  said 
Company,  unless  the  other  Company  shall  think  lit  to  provide  and 
maintain,  separately  and  at  their  separate  expense,  any  sidings, 
booking-places,  officers  and  servants,  wharves,  warehouses,  cranes 
and  water-cranes  at  any  station  or  stations  for  the  time  being  on 
the  line  of  the  railway  of  the  Company  giving  such  notice,  and 
which  it  shall  be  lawful  for  them  to  do  without  the  further  consent 
of  that  Company :  Eighth  :  That,  in  respect  of  such  use  and  accom- 
modation as  is  mentioned  in  the  last  clause  of  these  presents,  the 
Company  enjoying  the  same,  shall  pay,  to  the  other  Company,  half 
of  such  a  proportion  of  the  whole  rates,  fares  or  tolls  charged  by 
the  first-mentioned  Company,  (after  deducting,  from  such  rates, 
fares  or  toUs,  the  usual  terminal   charges)  as  the  length  of  the 
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Thb Shrews*  railway  of  the  other  Company  traversed,  bears  to  the  whole  distance 

Chbstbb     traversed  by  the  throagh  traffic  in  respect  of  which  such  rates,  fares 

Railway  Co.  q,.  jqJJq  ^^q  charged;  nnd  that,  in  the  event  of  difference  between 

The         the  said  two  Companies,  as  to  the  amount  of  the  terminal  charges 
Shricwsbury 
AND  Bib-      to  be  SO  deducted,  the  same  shall  be  fixed  by  arbitration  as  herein- 

RaiTwayCo.  ^^^^^  provided :  Ninth :  That,  in  the  event  of  any  of  the  dififerences 

hereinbefore  referred  to,  or  any  difference  as  to  the  true  intent  and 

meaning  of  these  presents  arising  between  the  said  two  Companies, 

the  same  shall  be  settled  and   determined  by  arbitration  in  the 

same  manner  as  a  dispute  is  directed  to  be  settled  by  sections 

t  *iU  ]  128  *to  184,  both  inclusive,  of  the  Companies  Clauses  Consolida- 
tion Act,  1845 :  Tenth :  That  all  words  and  expressions  used  in 
these  presents,  shall  have  the  meanings  which  are  assigned  to 
them  respectively  in  the  Companies  Clauses  Consolidation  Act, 
1846,  and  the  Railway  Clauses  Consolidation  Act,  1845,  respectively  : 
and  a  notice  under  this  deed  shall  be  given  or  served  as  a  notice 
is  authorized  to  be  served  by  section  185  of  the  first-mentioned  of 
the  said  two  Acts.*' 

The  defendants  being  about  to  enter  into  an  agreement  with  the 
London  and  North-Western  Railway  Company,  which  the  plaintiffs 
considered  would  be  a  violation  of  or  inconsistent  with  the  agree- 
ment between  them  and  the  defendants,  the  bill  was  filed,  on  the 
20th  of  March,  1851,  to  restrain  the  defendants  from  entering  into 
that  agreement.  It  alleged  that  no  notice  had  been  served  on  the 
plaintiffs  pursuant  to  the  fifth  provision  of  the  agreement;  and 
that  the  plaintiffs  had  acted  in  conformity  with  that  agreement 
ever  since  it  was  executed ;  and  so  also  had  the  defendants  up 
to  the  time  of  the  provisional  or  preliminary  agreement  therein- 
after mentioned  (1),  and  that  the  plaintiffs  had  entered  into 
divers  extensive  carrying  contracts,  for  extensive  periods,  with 
divers  persons  on  the  faith  thereof,  on  which  they  were  liable  to 
large  amounts :  That  the  half-yearly  meeting  of  the  shareholders 
of  the  Shrewsbury  and  Birmingham  Railway  Company,  took  place 
on  the  12th  of  February,  1851 :  That  the  report  of  the  directors 
submitted  to  that  meeting,  was  not  adopted,  and  a  committee  of 
inspection  was  appointed,  which  consisted  of  certain  shareholders 
of  the  Shrewsbury  and  Birmingham  Company,  one  of  whom  was 

[  *415  ]  *named  Scott ;  and,  after  the  appointment  of  such  committee,  the 
meeting  was  adjourned  until  the  12th  of  March  then  next :  That 

(1)  The  proposed  agreement  between  the  defendants  and  the  London  and 
North- Western  Hallway  Company. 
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the  adjourned  meeting  was  held  on  that  day,  and  the  committee  ThkShbkws- 
80  appointed  as  aforesaid,  made  a  supplementary  report  thereat,  c"hiwtkr^ 
which  was  as  follows:  **  Supplementary  report  of  the  committee  ^^'^wayCo. 
of  inquiry  to  the  shareholders  of  the  Shrewsbury  and  Birmingham  The 
Bailway.  Your  committee  have  further  to  report  that  their  and  Bir- 
negotiation  with  the  London  and  North- Western  Company,  has  railway  co 
terminated  in  the  adoption  of  the  following  preliminary  arrange- 
ment, the  memorandum  as  to  which  has  been  signed,  by  Mr. 
Stewart,  on  behalf  of  the  London  and  North- Western  Company, 
and  by  Mr.  Scott,  on  youi*  behalf,  and  which  we  now  beg  to  submit 
to  the  shareholders  for  their  consideration  and  approval.  The 
London  and  North-Western  Eailway  Company  to  work  over  the 
Shrewsbury  and  Birmingham  line  (and  the  Madeley  branch  if  and 
when  made),  and  to  have  the  stations  and  other  conveniences, 
and  all  the  powers  and  facilities  for  that  purpose  of  the  Shrewsbury 
and  Birmingham  Bailway  Company,  from  the  25th  of  March,  1851, 
till  the  25th  of  March,  1872,  on  the  following  terms :  The  traffic 
to  be  fairly  and  fully  worked,  by  the  London  and  North- Western 
Company,  with  a  view  to  its  development,  and  a  competent  amount 
of  through  traffic  to  be  accounted  for,  over  the  line,  by  the  London 
and  North-Western  Company ;  the  Stour  Valley  line  to  be  opened 
within  six  months  from  this  time  :  The  Shrewsbury  and  Birming- 
ham Company,  themselves,  to  cease  being  carriers,  and  to  keep 
an  account  of  the  maximum  tolls  calculated  on  all  traffic  carried 
over  the  line  except  by  the  London  and  North-Western  Company, 
and  also  of  all  their  (the  Shrewsbury  and  Birmingham  Bailway 
Company's)  receipts  from  all  other  sources,  and  all  those  sources 
of  revenue  to  be  made  as  profitable,  to  the  Shrewsbury  and 
Birmingham  Company,  as  possible:  The  London  and  *North-  [Nie] 
Western  Company  to  pay,  to  the  Shrewsbm-y  and  Birmingham 
Company,  such  a  proportion  of  their  gross  earnings  as  carriers 
over  the  Shrewsbury  and  Birmingham  line  (and  branch  if  made), 
as  will  make  up,  when  added  to  the  maximum  tolls  and  other 
receipts  and  revenues  mentioned  in  the  last  article,  the  following 
sums  annually,  plvs  an  annual  sum  (in  each  }  ear)  of  5001. ; 
namely,  first,  the  interest  on  the  debenture-debt  for  the  time 
being  owing  by  the  Shrewsbury  and  Birmingham  Bailway 
Company;  second,  the  dividend  payable  upon  the  preference- 
stock  now  issued  by  the  Shrewsbury  and  Birmingham  Company, 
amounting  to  185,000Z.  stock;  third,  interest,  upon  the  ordinary 
share  capital  ol  the  Shrewsbury  and  Birmingham  Company,  at  the 

10—2 


148  1861.     CH.     1  SIMONS  (N.  S.)  416—417.  [r.r. 

ThbShbewh.  following  rates,  and  to  be  payable  half-yearly,  that  is  to  say,  for  the 

Chestkb     fii^st  two  years,  at  the  rate  of  three  per  cent,  per  annum,  for  the 
Railway  Co, 
r. 


The         for  the  remainder  of  the  time  to  the  25th  day  of  March,  1872,  at  the 
Shkkwsburt 
AND  Bib-     rate  of  four  per  cent,  per  annum  :  The  London  and  North- Western 


second  two  years,  at  the  rate  of  three  and  a  half  per  cent,  per  annum ; 
sr 

Ua/lway  Co.  Company  to  take  over  the  stock  of  engines,  carriages,  &c. ;  the 
amount  to  be  invested,  when  agreed,  in  the  Madeley  branch  or 
other  new  works  required,  or  in  the  reduction  of  the  debt :  until 
such  investment,  the  London  and  North-Western  Company  to  pay 
four  per  cent,  thereon ;  and  the  London  and  North- Western  also 
to  adopt  the  contracts  with  Kinder  and  Johnson,  and  the  contracts, 
if  any,  for  maintenance  of  way  and  for  stations,  or  any  other  such 
contracts  connected  with  the  ordinary  working  of  the  line:  all 
contracts  existing  for  the  purchase  or  lease  of  land  on  the  part  of 
the  Shrewsbury  and  Birmingham  Company,  to  be  added  to  the 
capital  of  the  Shrewsbury  and  Birmingham  Company  within 
the  limits  aforesaid ;  and  interest  paid  thereon  accordingly :  The 
Shrewsbury  and  Birmingham  Company's  bill  in  Parliament  to 
be  prosecuted  wholly  or  partially,  or  abandoned  as  hereafter 
[  Ml?  ]  arranged  *with  the  London  and  North- Western  Company,  and 
the  alleged  contracts  between  the  Shrewsbury  and  Birmingham, 
and  Great  Western  and  Shrewsbury  and  Chester  Companies  (which 
the  Shrewsbury  and  Birmingham  Companies'  counsel  advise  to  be 
inoperative)  are  not  to  be  made  binding  on  the  London  and  North- 
western Company :  In  cohsideration  of  this  agreement,  the  railway 
stations,  buildings  and  works  to  be  maintained,  by  the  London  and 
North- Western  Company,  in  good  condition  and  repair :  All  sums, 
if  any,  required  to  be  laid  out  for  additional  works  or  stations  for 
the  proper  working  of  the  line,  to  be  provided,  at  the  request  of 
the  London  and  North- Western  Company,  under  the  borrowing 
powers  of  the  Shrewsbury  and  Birmingham  Company,  and  added 
to  the  debenture  capital  of  the  Company,  and  interest  paid  thereon 
accordingly :  This  agreement  to  be  subject  to  the  approval  of  the 
shareholders  of  both  Companies,  and  treated  as  the  basis  of  a 
formal  contract  for  effecting  the  objects  in  view,  consistently  with 
the  powers  of  the  parties,  as  counsel  may  advise."  Charles  E. 
Stewart,  secretary  for  the  London  and  North-Westem  Company : 
BoBERT  Scott  on  behalf  of  the  committee  of  shareholders.  London, 
10th  March,  1851.  ''  Your  committee  have  further  to  report,  to  the 
shareholders,  that  they  have  not  entered  upon  the  above  negotia- 
tion, until  they  had  fully  advised,  with  eminent  counsel,  upon  the 
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validity  of  the  agreements  which  were  submitted  to  their  considera-  ThbShbkws- 
tion  by  the  shareholders,  and  had  thereby  ascertained  that  these      oubster 

agreements  were  not  binding  or  such  as  could  be  enforced  at  law."  Railway  Oo. 
Signed,  on  behalf  of  the  committee,  Bobebt  Scott,  chairman.  The 

S 11  It  Bmrs  B  TJ  Rir 

The  bill  then  stated  that  the  last- mentioned  supplementary  and  Bir- 
report  of  the  said  committee,  was/ submitted  to  the  shareholders  of  rajl^^ayCo. 
the  Shrewsbury  and  Birmingham  ^Bailway  Company  at  the  [  *4i8  ] 
adjourned  meeting  of  the  12th  of  March,  1851,  and  discussed 
thereat;  and  that  it  would  have  been  adopted  had  it  not  been 
ascertained,  by  the  shareholders,  that  it  could  not  be  legally  enter- 
tained at  the  adjourned  meeting ;  and,  thereupon,  the  shareholders 
resolved  that  the  further  consideration  of  the  report  of  the  directors 
and  the  consideration  of  the  report  of  the  committee  of  inquiry, 
including  the  supplemental  report,  and  the  further  business  of  the 
ordinary  general  meeting,  should  be  adjourned  until  the  4th  of  April^ 
and  that  the  directors  should  be  and  they  were  thereby  requested 
to  call  a  special  general  meeting  on  that  day,  for  the  purpose  of 
adopting  or  refusing  the  offer  of  the  London  and  North- Western 
Company,  and  determining  whether  so  much  of  a  bill  in  Parliament, 
proposed  by  the  Shrewsbury  and  Chester  Company,  as  affected  the 
interests  of  the  Shrewsbury  and  Birmingham  Company  or  related  to 
an  agreement  with  it,  should  be  opposed  or  supported,  and  to  consider 
and  determine  upon  all  measures  arising  out  of  the  report  of  the 
committee  of  inquiry.  The  bill  next  stated  that  the  directors  of  the 
Shrewsbury  and  Birmingham  Company,  bad  called  a  special 
general  meeting  on  the  4th  of  April,  for  the  purpose  of  adopting  or 
refusing  the  offer  of  the  London  and  North- Western  Company, 
meaning  thereby  the  provisional  or  preliminary  agreement  signed 
by  Stewart  and  Scott :  That  the  agreement  of  the  12th  of  July, 
1850,  was  one  of  the  agreements  referred  to  in  the  said  supple- 
mentary report ;  but  it  was  not  the  fact  that  the  same  was  invalid 
or  illegal,  and  that  it  still  continued  to  be  acted  on :  That,  if  the 
provisional  or  preliminary  agreement  signed  by  Stewart  and  Scott, 
should  be  carried  out,  the  London  and  North-Western  Company 
would  obtain  a  complete  control  over  the  defendants'  lines  of 
railway,  and,  by  means  thereof  and  of  their  own  lines,  would 
prevent  *any  through  traffic  from  coming,  from  the  south,  on,  to  or  [  *'*19  ] 
over  the  plaintiffs'  line  from  Chester  to  Shrewsbury,  and  would 
put  a  stop  to  any  through  traffic  passing  over  or  from  the  plaintiffs' 
line  of  railway  to  the  south  of  Shrewsbury,  to  the  plaintiffs'  very 
great  loss  and  damage,  as  well  as  to  the  loss  and  damage  of  the 
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The  Shrews-  public,  and  the  whole  through  trafiQc  between  London  and  Chester 
Chbrter     and  the  intervening  places,  would  be  monopolized  by  the  London 

Railway  Co.  ^^^  North -Western  Company  and  diverted  from  the  plaintiffs'  lines: 

The         That  the  adjourned  general  meeting,  and  also  the  special  general 

AND  BiR-     meeting  of  the  shareholders  of  the  Shrewsbury  and  Birmingham 

RAILWAY  Co.  Company,  was  intended  to  be  and  would  be  held  on  the  4th  of  April 
next ;  and  it  was  intended  to  pass  a  resolution  thereat,  for  the  pur- 
pose of  adopting  the  provisional  or  preliminary  agreement  signed 
by  Stewart  and  Scott;  and  resolutions  would  be  carried  to  that 
effect,  and  the  seal  of  the  Company  would  be  affixed  to  a  deed 
embracing  the  terms  thereof :  That  the  terms  of  that  agreement  were 
a  fraud  on  the  agreement  with  the  plaintiffs,  of  the  12th  of  July, 
1850,  and  prepared  for  the  purpose  of  subverting  it  and  depriving 
the  plaintiffs  of  the  benefit  of  it ;  although  the  plaintiffs  had  always 
acted  in  conformity  therewith,  and  had  come  under  heavy  liabilities 
on  divers  contracts  for  carrying  goods,  extending,  in  some  cases,  over 
three  years,  on  the  faith  of  it :  That  the  defendants,  unless  they 
were  restrained  from  carrying  out  the  provisional  or  preliminary 
agreement,  would  cease  to  be  carriers,  and  would  make  over,  to  the 
London  and  North-Western  Company,  their  stock  of  engines, 
carriages  &c.  and  all  their  rights  in  respect  of  their  lines  of  railway, 
and  incapacitate  themselves  from  carrying  out  or  acting  on  their 
agreement  with  the  plaintiffs :  That  the  Act  of  Parliament  referred 
[  '420  ]  to  in  the  resolution  of  the  adjourned  general  meeting  of  the  ♦Shrews- 
bury and  Birmingham  Company,  was  promoted  by  the  plaintiffs, 
and  embraced  the  agreement  of  July,  1850,  and  was  in  furtherance 
of  the  due  performance  thereof. 

The  bill,  after  charging  that  the  provisional  or  preliminary  agree- 
ment signed  by  Stewart  and  Scott,  was  a  concerted  attempt  to 
defeat  the  agreement  of  July,  1850,  and  that  the  latter  agreement 
was  valid  and  binding  without  any  Act  of  Parliament,  prayed  that 
it  might  be  declared  to  be  valid  and  binding  as  between  the  parties 
thereto ;  and  that  the  defendants  and  their  directors,  and  all  other 
persons  acting  on  their  behalf  or  with  their  authority,  might  be 
restrained  from  entering  into  or  carrying  out  the  intended  agree* 
ment  with  the  London  and  North-Western  Company,  or  any  agree- 
ment similar  thereto  or  which  should  cause  it  to  be  the  interest  of 
the  defendants  to  fail  in,  or  should  prevent  or  obstruct  them  in 
carrying  out  the  purposes  of  the  agreement  of  July,  1850,  and  from 
doing  or  omitting  to  do,  or  procuring  the  doing  or  omission,  either 
by  resolution  or  otherwise,  of  any  act  matter  or  thing  the  doing  or 
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omisBion  of  which  was  or  might  be  in  breach  of  violation  of,  or  ThbShbewb- 
repugnant  to  or  inconsistent  with  that  agreement,  or  any  of  the      chrster 
provisions  thereof.  Railway  Co. 

Mr.  Bethell,  Mr.  Molina  and  Mr.  Giffard,  now  moved  for  the  Shrewsbury 
injunction  prayed  for  by  the  bill.  iraoH^iSi 

The  Solicitm'-General,  Sir  F.  KeUy,  Mr.  Bolt,  Mr.  Follett  and  ^^^^^^^^• 
Mr.  Prior  opposed  the  motion. 

Mr.  Stuart  and  Mr.  Hardy  appeared  for  two  of  the  officers  of 
the  Shrewsbury  and  Birmingham  Bailway  Company,  who  were 
co-defendants. 

The  arguments  and  cases  cited  are  noticed  in  the  judgment.  [  *2i  j 

The  Vice-Chancellor,  after  stating  the  notice  of  motion,  continued 
thus: 

The  material  facts  of  the  case  are  as  follows :  The  plaintiffs,  the 
Shrewsbury  and  Chester  Bailway  Company,  have  a  railway  from 
Chester  to  Shrewsbury,  opened  the  whole  way.  The  defendants, 
the  Shrewsbury  and  Birmingham  Bailway  Company,  have  a  railway 
from  Shrewsbury  to  Wolverhampton,  and  so  on  to  Birmingham — 
that  is,  a  complete  railway  to  Wolverhampton ;  and  from  thence 
^ey  go»  at  present,  by  the  line  of  the  London  and  North- Western 
Bailway  Company.  As  the  two  railways  united,  and,  I  believe,  had 
a  common  terminus  at  Shrewsbury,  it  became,  of  course,  the 
oommon  interest  of  both  to  provide  for  what  they  called  the  through 
traffic — that  is,  traffic  from  Chester  to  Wolverhampton  or  Birming- 
ham, and  from  places  north  of  Chester,  coming  to  Chester,  and  so 
on  to  places  through  Birmingham  and  south  of  Birmingham  and 
beyond  Birmingham.  They  did  this,  or  supposed  they  had  done  it, 
by  an  agreement  of  the  12th  of  July,  1850,  under  which  each 
Company  was  authorized  to  run  their  engines  and  carriages  through 
both  lines ;  and  provisions  were  made  for  ascertaining  the  share  of 
each  Company  in  the  amount  of  toll  received  in  respect  of  such 
transit  over  the  two  lines.  Either  Company  was  to  be  at  liberty  to 
terminate  that  arrangement  by  giving  three  years'  notice  :  but  then 
the  Company  receiving  the  notice,  was  to  have  liberty,  for  ever,  of 
using  the  railway  of  the  other  Company  on  certain  stipulated  terms, 
I  think,  of  paying  half  the  toll,  or  some  other  arrangement  was 
made,  the  details  of  which  it  is  not  material  for  me  to  go  into.  This 
contract  was  dated  in  July,  1860 ;  and  it  received  *the  seals  of  both  [  **22  ] 
Companies :  but  its  terms  had,  in  fact,  been  acted  upon  and  agreed 
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ThwShbbws-  to,  from  a  time  long  anterior — ^namely,  from  October,  1849,  and  it 
CHB8TEB     has  continued  in  operation  up  to  the  present  time. 

BailwatCo.      j^  seems  that  a  large  part  of  the  shareholders  of  the  Shrewsbury 

Thb         and  Birmingham  Eailway  Company,  have  become  anxious  to  get  rid 

AND  BiR.     of  this  arrangement,  and  a  special  general  meeting  of  the  Company 

Bailwat  Co.  ^*s  '^^^^  ^^^y  convened,  and  is  to  meet  to-morrow,  the  object  being 
to  obtain  the  sanction  of  the  shareholders  to  an  agreement  to  be 
entered  into  between  the  Shrewsbury  and  Birmingham  Company 
and  the  London  and  North- Western  Company,  by  which  the 
Shrewsbury  and  Birmingham  Company  are,  in  fact,  to  lease 
their  line  to  the  London  and  North-Western  Company  for  twenty- 
one  years.  There  was  a  good  deal  of  transaction  between  these 
parties  previously  to  the  convening  of  the  special  general  meeting. 
I  need  not  avert  to  those  circumstances,  because  it  all  ended  in  the 
fact  that  a  special  general  meeting  for  the  purpose  of  taking  this 
matter  into  consideration,  was  duly  convened  for  the  4th  of  April, 
and  consequently  is  to  take  place  to-morrow. 

The  terms  of  the  proposed  agreement  appear  in  a  paper  intituled : 
"  Supplementary  Eeport  of  the  Committee  of  Inquiry  of  the  Share- 
holders of  the  Shrewsbury  and  Birmingham  Company,"  and  the 
material  terms  are  these  (see  ante,  page  147). 

Now,  there  can  be  no  doubt  of  the  fact  that  the  proposed  agree- 
ment is  an  agreement  altogether  inconsistent  with  the  contract  of 
July,  1850.  There  could  no  longer  be  three  years*  joint  traffic,  or, 
after  that  time,  a  perpetual  right,  in  the  plaintiffs,  to  use  the  line, 
[  ♦428  ]  if  the  *contract  was  entered  into ;  and  the  object  of  the  bill  is  to 
enforce  the  former  agreement,  and  to  prevent  the  Shrewsbury  and 
Birmingham  Company  from  entering  into  the  proposed  contract 
with  the  London  and  North -Western  Company. 

The  ground  of  the  plaintiffs'  case  is  that  they  are,  in  fact,  seeking 
the  specific  performance  of  a  partnership  contract ;  and  there  is  no 
doubt  that  this  Court  has  jurisdiction  to  prevent  one  partner  from 
excluding  another  from,  or  from  so  acting  as  to  prevent  the  con- 
tinuance of,  the  partnership  according  to  its  terms.  If  two  parties 
agree  to  devote  their  whole  time  to  a  partnership  concern,  this  Court 
will  not  permit  one  of  them  to  exclude  the  other  from  the  partner- 
ship, or  to  set  up  a  separate  business  which  makes  it  impossible 
that  he  should  perform  his  partnership  obligation;  and  the  bill 
seeking  to  restrain  the  violation  of  such  a  partnership  contract, 
though  it  seeks  nothing  but  an  injunction,  is,  in  substance,  a  bill 
for  a  specific  performance,  or  at  least  a  bill  to  be  dealt  with  on 
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principles  analogous  to  those  on  which  the  Court  acts  with  regard  to  TheShrrws- 

./•  .  BURY  AND 

Bpecinc  performance.  Chester 

Now  here  the  plaintiffs  rest  their  title  to  relief  upon  that  principle,   ^^'^^^y  Co. 
Their  argument  is  that  the  bill  shows  a  partnership  contract,  or,         The 
what  is  in  truth  just  like  a  partnership  contract,  and  that  it  shows      and  Bib. 
an  intention  not  only  to  violate,  but  to  destroy  the  subject-matter  r^/lway  Co 
of  it ;  and  so  the  bill  seeks  an  injunction  to  restrain  the  defendants 
from  thus  violating  the  contract :  in  substance  it  seeks  a  specific 
performance  of  the  contract  of  July,  1850. 

The  defendants  resist  this,  mainly  upon  the  ground  that  the 
alleged  partnership  contract  is  invalid  in  law  ;  *and  being  so,  they  t  **24  ] 
say  they  have  now  an  opportunity  of  entering  into  an  agreement 
with  the  London  and  North-Western  Company  which  would  be  very 
advantageous  to  them ;  and  that  the  meeting  to  be  held  to-morrow, 
has  been  convened  for  the  purpose  of  obtaining  the  sanction  of  the 
shareholders  to  that  agreement. 

The  question  is,  whether  I  ought  to  restrain  the  shareholders  at 
this  meeting  from  sanctioning,  and  the  Company  from  entering  into 
the  proposed  agreement,  or  any  agreement  of  a  similar  nature.  The 
main  drift  of  the  argument  addressed  to  me  was  directed  to  the 
obtaining  of  an  injunction  restraining  the  defendants,  not  from 
doing  any  acts  interfering  with  the  due  enjoyment  of  the  rights 
under  the  agreement  of  July,  1850,  nor  to  prevent  them  from 
excluding  the  plaintiffs'  carriages  from  their  line  while  engaged  in 
through  traffic,  but  to  restrain  them  from  entering  into  a  contract, 
the  due  performance  of  which  will  have  that  effect.  And  this 
appears  to  me  to  be  a  most  important  distinction.  The  resolution 
at  the  meeting  to-morrow  will  not,  and  the  entering  into  the  agree- 
ment will  not,  affect  the  plaintiffs ;  but  the  acts  likely  to  be 
sanctioned  by  the  one,  and  contracted  for  by  the  other,  will. 

I  do  not  mean  to  say  that  this  Court  will  not,  under  some  circum- 
stances, prevent  parties,  pending  litigation,  from  alienating,  or  even 
entering  into  contracts  relating  to  subject-matters  of  litigation.  By 
such  alienations  or  contracts  no  eventual  injury  can,  in  general, 
result  to  the  plaintiff;  but  they  may  impose  on  him  the  necessity 
of  making  additional  parties,  and  may  delay  and  embarrass  him  in 
the  assertion  of  his  rights.  In  some  cases  they  might  even  tend  to 
destroy  the  subject-matter  in  dispute ;  as  would  clearly  have  been 
the  case  in  Wilson  v.  *  Wilson  (i),  which  was  a  suit  for  the  specific  [  •425  j 
performance  of  an  agreement,  between  husband  and  wife,  for 
(1)  73  E.  B.  158  (1  H.  L.  C.  538). 
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TheSubewb-  separation,  and,  pending  that  suit  in-oceedings  were  instituted  or 

WTTRV  AWT) 

Chbateb      carried  on,  in  the  Ecclesiastical  Court,  for  establishing  the  restitu- 

^^'^^f^^^'  tion  of  conjugal  rights.     Of  course,  if  that  suit  were  dismissed,  it 

The         would   do  no  harm  nor  affect  the  case  at  all:    but  if  once  the 
Shrewsbury 
AND  Bib-     Ecclesiastical  Court  had  decreed  restitution  of  conjugal  rights,  that 

Railway  Co.  would  substantially  have  put  an  end  to  the  subject-matter  of 
litigation.  Therefore,  in  that  case,  the  Court  interfered.  This 
Court  therefore  will,  where  the  necessity  of  the  case  requires  it, 
interfere  by  injunction  during  litigation,  not  only  to  preserve  property 
in  statu  quo^  but  sometimes  also  to  prevent  the  defendant  from 
affecting  it  by  contracts  or  conveyances,  or  other  acts. 

But  this  latter  interference  is  by  no  means  a  matter  of  course ; 
as  was  stated  by  Lord  Eldon  in  Spiller  v.  Spiller  (i).  In  that  case 
the  defendant,  Spiller,  had  contracted  to  sell  to  the  plaintiffs  certain 
copyhold  property.  I  believe  the  contract  was  a  verbal  contract, 
but  possession  had  been  taken  and  a  part  of  the  purchase-money 
paid,  and  he  afterwards  became  msolvent,  or  under  some  obligation 
to  convey  all  his  property  to  the  other  defendants,  Bunscombe  and 
Wakeley,  as  trustees.  The  bill  was  filed,  by  the  purchasers,  against 
the  defendant  Spiller  and  those  other  persons ;  and  it  prayed  the 
specific  performance  of  the  agreement,  and  for  an  injunction 
restraining  the  defendant  Spiller  from  surrendering  the  copyhold 
premises  to  the  other  defendants.  There  can  be  no  doubt  that,  l)y 
doing  so,  he  would  not,  if  the  plaintiffs  had  a  right  to  specific 
performance,  eventually  prejudice  them  ;  because,  j)<???rfcn^c  if  t^,  their 
rights  could  not  be  affected.  An  injunction,  however,  was  prayed, 
[  •426  ]  *and  moved  for  on  certificate  of  bill  filed.  The  Lord  Chancellok 
says :  "  The  plaintiffs  are,  under  the  circumstances,  entitled  to  an 
injunction."  Unfortunately,  what  the  circumstances  were  we  do 
not  know,  "  But  I  wish  it  to  be  understood  as  my  opinion  that, 
in  general,  on  a  bill  for  the  specific  performance  of  an  agreement  to 
sell"  (just  the  same  prmciple  must  apply  to  that  which  is  quasi  a 
specific  performance  of  a  partnership  contract) — "the  plaintiff  is 
not  entitled  to  restrain  the  owner  from  dealing  with  his  property  : 
a  different  doctrine  would  operate  to  control  the  rights  of  owner- 
ship, although  the  agreement  was  such  as  could  not  be  performed.** 
One  sees,  at  once,  the  good  sense  of  that.  The  Court  may  interfere 
if  the  circumstances  require  it ;  but  it  is  a  monstrous  proposition 
to  say :  "  I  will  prevent  you  from  exercising  a  legal  right,  because 
somebody  else  is  trying  to  establish  against  you  an  equitable  right." 
(1)  19  K.  E.  276  (3  Swanst.  556). 
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Therefore,  Lord  Eldon  says,  though  the  Court  will  do  it  under  ThbFhbbws- 

certain  circumstances,  it  is  hy  no  means  a  matter  of  course.     In      Chester 

that  case,  however,  he  did  grant  the  injunction,  ^"'^f^ 

When  the  Court  is  called  on  to  interfere  to  preserve  property    ,     The 

^  ,        .      ~,  Shrewsbury 

pendente  lite,  there  are,  I  apprehend,  two  pomts  on  which  the  Court      and  Bir- 

HINOHAM 

must  satisfy  itself.    First,  it  must  satisfy  itself,  not  that  the  plaintiff  railway  Co. 
has,  certainly,  a  right,  but  that  he  has  a  fair  question  to  raise  as 
to  the  existence  of  such  a  right.     That  was  so  stated  by  Lord 
CoTTBNHAM  in  the  case  to  which  such  frequent  reference  was  made 
during  the  argument,  'J'he  Great  Western  Railway  Covfipany  v.  The 
Birmingham   and   Oxford    Junction    Railway    Company  {\).     Lord 
GoTTENHAH  there,  after  saying  that  the  Court  will,  in  certain  cases, 
interfere  to  preserve  property  in  statu  quo  during  the  pendency  of 
the  suit,  says  :  "  It  is  true  that  no  purchaser  pendente  *lite  would       [  '^^T  ] 
gain  a  title ;  but  it  would  embarrass  the  original  purchaser  in  his 
suit  against  the  vendor,  which  the  Court  prevents  by  its  injunction/' 
Then  he  refers  to  two  or  three  cases,  and,  among  others,  to  that  of 
Spiller  V.  SpiUer.     "  It  is  true  (he  says)  that  the  Court  will  not  so 
interfere  if  it  thinks  that  there  is  no  real  question  between  the 
parties;    but,  seeing  that  there  is  a  substantial  question  to  be 
decided,  it  will  preserve  the  property  until  such  question  can  be 
regularly  disposed  of.    In  order  to  support  an  injunction  for  such  a 
purpose,  it  is  not  necessary  for  the  Court  to  decide  upon  the  merits 
in  favour  of  the  plaintiff." 

Therefore,  the  first  point  on  which  the  Court  has  to  be  satisfied, 
is  not,  as  Lord  Cottenham  says,  positively  that  the  plaintiff  is  right, 
but  that  he  has  a  fair  question  to  raise.  But  I  do  not  understand 
Lord  CoTTENHAM  as  meaning  to  say  that,  in  every  case  where  there 
is  a  prima  facie  or  probable  case  suggested,  the  Court  will  interfere. 
That  I  cannot  conceive  to  be  the  doctrine  of  the  Court.  It  would 
be  inconsistent  with  what  Lord  Eldon  says,  and  inconsistent  with 
common  sense;  for  I  conceive  that,  even  where  it  is  made  out 
that  there  is  a  point  to  be  decided  which  the  plaintiff  is  fairly 
raising,  still  there  is  a  further  question,  namely,  whether  interim 
interference,  on  a  balance  of  convenience  and  inconvenience  to  the 
one  party  and  to  the  other,  is  or  is  not  expedient.  Where  the 
alternative  is  interference  or  probable  destruction  of  the  property, 
there,  of  course,  the  Court  will  be  very  ready  to  lend  its  immediate 
assistance,  even  at  considerable  risk  that  it  may  be  encroaching  on 
what  may  eventually  turn  out  to  be  a  legal  right  of  the  defendant, 
(I)  78  R.  R,  209 ;  see  p.  213  (2  Ph.  597 ;  flee  pp.  602,  603). 
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!Phb8hbsw8-  But  where,  on  the  other  hand,  the  only  evil  to  result  from  non- 

CHB8TER  interference,  is  that  the  plaintiff  may,  by  *the  contracts  or  deeds  of 

Railway  Co.  JjJj^  defendant,  be  retarded  or  embarrassed  in  his  litigation,  there. 

The  the  Court  will  be  far  more  ready  to  listen  to  any  suggestion  of  the 

AND  BiR-  defendant,  showing  that  interference  during  litigation  will  prejudice 

RAILWAY  Co.    ^18  ^18^*8- 

[  •428  ]  Acting  on  these  views,  the  first  thing  I  have  to  satisfy  myself  of, 

is  whether  there  is  a  real  question  between  the  parties  under  the 
deed  of  July,  1850.  Prima  facie,  that  deed  gives  the  plaintiffs  a 
good  title.  But  the  question  is  whether  the  defendants  have  any 
real  ground  for  disputing  its  validity.  This  is  the  converse  of  the 
question  argued  in  the  case  before  Lord  Cottenham,  but  I  think 
exactly  the  same  principles  apply. 

I  do  not  feel  myself  called  on  to  give  an  opinion  as  to  whether 
the  contract  is  a  valid  contract  or  not.  It  is  suflScient  for  me  to 
say  that  I  think  there  is  a  question  which  the  defendants  are 
entitled  to  raise. 

There  is  another  point  which  has  struck  me.  Suppose  it  is 
invalid,  query,  whether  this  is  not  a  divisible  contract,  so  that 
the  Court  might  perform  part  of  it.  It  is  a  contract  under  seal, 
and  there  may  be  a  question  whether  the  consideration  is  not  entire 
and  running  throughout ;  and  I  see  a  great  number  of  questions 
that  may  be  raised  on  this  point,  satisfying  me  that  it  is  not  a  mere 
pretence  to  say  that  there  are  doubts  entertained  about  the  validity 
of  the  contract.  I  cannot  say  that  I  am  so  entirely  clear  on  that, 
that  I  can  treat  the  defendants  as  being  guilty  of  a  sort  of  fraud 
or  imposition  on  the  Court  in  pretending  that  there  is  a  doubt 
as  to  its  validity. 

That  being  so,  I  have  this  before  me — a  contract  sought  to  be 
[  ^429  ]  enforced  by  means  of  this  injunction ;  but  *as  to  which  there  is  a 
bond  fide  dispute  whether  it  is  valid  or  not. 

Then  it  is  said,  in  that  state  of  things,  I  ought  to  be  governed  by 
that  which  occurred  in  the  case  of  The  Great  Western  Railivay 
Company  v.  The  Birmingham  and  Oxford  Junction  Railway  Company, 
which,  it  is  said,  is  precisely  the  same  case.  In  that  case  the 
defendants  had  entered  into  a  contract  to  sell  their  railway  to  the 
plaintiffs,  and  the  bill  was  filed  for  a  specific  performance  of  that 
agreement.  And  it  alleged  that  the  plaintiffs  were  obliged  to  take 
such  proceeding,  because  the  Birmingham  and  Oxford  Company, 
contending  for  the  invalidity  of  their  contract  with  the  Great 
Western  Company,  were  proceeding  to  enter  into  a  contract  to  sell 


voT.  Lxxxix.l  1851.    CH.     1  SIMONS  (N.  S.)  429—480.  157 

to  the  North- Western  Company ;  and  the  bill  there,  as  here,  prayed  thkShbews. 
that  the  defendants  might  be  restrained  by  injunction  from  entering      Chester 
into  any  agreement  for  the  sale  of  their  railway  to  the  London  and  ^-^^^^^^  Co. 
North- Western  Railway  Company,  or  from  in  any  manner  dealing  ^     ^'^k 

SUBEWSBUBY 

with  such  railway  or  with  the  property  or  effects  thereof,  except     and  bib- 

MIVOH AH 

with  the  approbation  of  the  plaintiffs ;  and  from  doing  or  omitting  to  railway  Co. 
do,  or  procuring  the  doing  or  omission  of  any  act,  matter  or  thing, 
the  doing  or  omission  of  which  was,  or  might  be,  in  breach  or  viola- 
tion of,  or  repugnant  to,  or  inconsistent  with,  the  said  agreement. 

It  is  said  the  case  now  before  me  is  precisely  the  same ;  and, 
undoubtedly,  I  feel  that  there  is  a  very  great  resemblance  between 
the  two  cases.  Lord  Cottenham,  in  that  case,  did  interfere.  Then, 
what  was  pressed  on  me  was  that  I  ought  to  interfere  just  in  the 
same  way,  almost  (so  to  say)  blindfold.  I  certainly  should  be  the 
last  to  dispute  the  proposition  that,  where  a  matter  has  been  ^decided  [  *430  ] 
by  a  superior  Court,  even  if  I  doubted  the  propriety  of  the  decision, 
I  am  bound  to  follow  it.  Therefore,  if  I  found  this  case  of  The 
Gi'eat  Western  Railway  Company  v.  The  Birmingham  and  Oxford 
Junction  Railway  Company,  an  express  authority  guiding  me,  I 
should  feel  I  was  bound  to  act  on  it,  even  if  I  felt  a  doubt  as  to  its 
propriety  ;  but  I  cannot  say  that,  on  full  consideration,  I  do  come 
to  that  conclusion.  In  the  first  place.  Lord  Cottbnham's  argu- 
ments there,  are  directed  to  the  demurrer.  It  is  true  that,  on  that 
demurrer  being  overruled,  the  injunction  that  had  been  granted  by 
the  Yicb-Ghancbllor,  was  also  established.  But,  unfortunately, 
we  have  none  of  the  arguments  that  were  urged  upon  the  motion 
for  the  injunction ;  nor  have  we,  which  is  much  more  material, 
any  of  the  affidavits  which  were  before  the  Court.  If  it  is  to  be 
assumed,  as  a  matter  of  course,  that  because  the  bill  was  not 
demurrable,  therefore  an  injunction  was  to  issue,  I  should  say  then 
I  have  to  decide  between  what  Lord  Eldon  says  and  what  Lord 
Cottenham  says.  It  is  quite  clear  Lord  Eldon  says  that  that  is 
not  the  law  of  the  Court :  it  cannot  be :  and  I  come  to  that  con- 
clusion, because,  although  Mr.  BetheU,  who  was  counsel  in  the 
case,  stated  (I  have  no  doubt  quite  accurately)  that  the  injunction 
was  sustained,  yet  I  very  much  doubt  whether  that  could  mean 
anything  more  than  this,  that  the  injunction  was  sustained  because 
there  were  no  circumstances,  brought  before  the  Court,  putting  the 
propriety  of  the  injunction  and  the  decision  on  the  demurrer  at  all 
in  conflict  the  one  with  the  other.  Not  having  the  affidavits  before 
me  in  that  case,  I  do  not  know  what  there  was  to  show  any 
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TheShiiews-  countervailing   inconvenience  that  would  result  from  issuing  the 

CuESTRE      injunction.     Probably  there  was  none;  and  if  so,  when  it  is  once 

Railway  Co.  determined  that  there  is  a  bill  for  the  specific  performance  of  an 

The         agreement,  and  that  the  defendant  is  going  to  enter  into  a  contract 
Shubwhbuay 
AKD  Bib-      that  will  ^embarrass  the  plaintiff  in  his  litigation,  the  first  impulse 

Railway  Co.  ^^  *^®  Court  will  be  to  prevent  that.  If  there  was  nothing  else  to 
[  *4Hi  ]  hold  the  hands  of  the  Court,  it  would  be  right  to  do  so ;  and  I 
must  take  for  granted  that,  if  the  injunction  went,  it  was  because 
there  was  nothing  of  that  sort  brought  forward.  I  cannot  but 
suppose  that  if  there  had  been  a  conflict  on  the  point,  namely, 
what  quantity  of  inconvenience  resulting  to  the  defendant  would 
induce  the  Court  to  hold  their  hands,  that  would  have  been  argued, 
and  the  affidavits  would  have  been  contrasted,  and  Lord  Cottenham 
would  have  given  some  opinion  on  it. 

Is  that  the  case  here  ?  I  must  say  that,  so  far  from  that  being 
the  case  here,  I  think  that,  by  granting  the  injunction  in  the  terms 
in  which  I  am  asked  to  grant  it,  I  might  be  occasioning  to  these 
defendants  irreparable  injury,  to  an  extent  that  it  is  fearful  to  con- 
template. They  are  proposing  to  enter  into  a  contract  with  the 
London  and  North-Western  Company,  under  which  the  London 
and  North-Western  Company  bind  themselves,  as  I  understand  it, 
to  pay  to  them  a  sum  which  amounts  to  40,000/,  or  50,000Z.  a-year, 
for  twenty-one  years.  Supposing  it  were  to  turn  out,  in  the  result, 
if  I  were  to  issue  this  injunction,  that  the  defendants  are  right,  and 
that  the  agreement  which  the  plaintiffs  have  entered  into,  is  invalid 
in  toto,  and  therefore  there  was  no  legal  bar  to  the  defendants  entering 
into  this  contract,  (and  Mr.  Chesshire  has  made  an  affidavit  that  he 
believes  this  contract  to  be  most  highly  beneficial  to  the  defendants, 
and  that  he  believes  the  London  and  North-Western  Company  are 
now  ready  to  enter  into  it,  but  that  he  verily  believes  that,  if  it  is 
delayed,  they  will  not  be  willing  to  enter  into  it,)  in  what  predica- 
[  *432  ]  ment  would  this  Court  then  find  *itself,  if  it  should  have  issued  an 
injunction  restraining  the  defendants  from  entering  into  a  contract 
ex  hypotheai  a  valid  contract,  which  there  was  no  legal  ground  to 
prevent  them  from  entering  into,  and  then,  afterwards,  they  should 
be  unable  to  enter  into  it,  and  so  lose  50,0002.  a-year  for  twenty -one 
years  ?  Therefore,  whatever  may  have  been  the  case  of  The  Great 
Western  Railway  Company  against  The  Birmingham  and  Oxford 
Company,  in  this  case  it  is  obvious  that  the  effect  of  my  injunction 
will  or  may  be  likely  to  cause  enormous  injury  to  all  the  share- 
holders in  the  Company  who  are  the  present  defendants. 
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Now,  that  is  the  ground  on  which  I  feel  myself  bound  in  this  case  ThkShbews* 

BURY  AVD 

to  refuse  the  injunction.     I  have  explained  it  shortly,  I  hope  clearly,      chbstbb 
so  that  the  parties  may  see  the  ground  upon  which  I  am  acting.  R^ii-w^yCo, 
It  is  this,  that,  although  I  am  perfectly  satisfied  of  the  authority  of        The 

Shrbtwsbttry 

this  Court  to  issue  an  injunction,  not  merely  to  restrain  parties      and  bik- 
from  doing  acts,  but  also  from  entering  into  contracts  pending  r^Vi^ay  Co. 
litigation  that  may  embarrass  the  plaintiff  in  his  suit,  and  that  the 
Court  is  entitled  to  do  so  whenever  it  sees  there  is  a  fair  ground 
for  litigation  raised  by  the  plaintiff,  yet  that  right  of  the  Court 
must  be  guided  by  a  discretion  not  to  exercise  it  where  it  sees  that, 
on  the  balance  of  convenience  and  inconvenience  between  interim 
interference  and  non-interim  interference,  the  balance  greatly  pre- 
ponderates in  favour  of  the  defendant  and  against  the  plaintiff. 
Now,  here,  the  injury  to  the  plaintiffs,  in  comparison  with  the 
injury  to  the  defendants,  is  extremely  small.     The  contract  between 
the  plaintiffs  and  the  defendants  may  be  put  an  end  to  in  three 
years.     The  present  rate  of  through  traffic  seems  to  be  something 
like  12,000L   a  year.      Three    years    would    be  something   like 
86,000Z.,  that  is  on  *both  lines,  so  that  it  would  be  the  half  of  that.       [  *483  ] 
The  plaintiffs  would  be  entitled,  if  there  was  no  other  remedy,  to 
an  action  for  that ;  and,  though  it  may  not  be  quite  easy  for  them 
to  prove  the  exact  amount  they  lose,  yet  that  is  a  matter  not 
altogether  incapable  of  being  estimated  :  and,  on  the  whole,  if  the 
convenience  and  inconvenience  are  weighed  against  each  other,  the 
inconvenience  seems  to  me  to  preponderate,  beyond  all  measure,  in 
favour  of  the  party  who  has  the  legal  right  to  enter  into  any  legal 
contract  he  pleases.     That  is  the  short  ground  on  which  I  feel 
myself  bound  to  refuse  the  injunction. 

I  think  it  is  necessary  for  me  to  add  that  I  had  some  little  doubt 
whether  I  ought  not  to  issue  an  injunction  in  the  terms  of  the  last 
part  of  the  notice  of  motion,  in  which  I  am  asked  to  restrain  the 
party :  "  from  doing,  or  omitting  to  do,  or  procuring  the  doing 
or  omission,  either  by  resolution  or  otherwise,  of  any  act,  matter 
or  thing,  the  doing  or  omission  of  which  is,  or  may  be,  in  breach  or 
violation  of,  or  repugnant  to,  or  inconsistent  with  the  agreement 
of  July,  1850."  But,  on  full  consideration,  I  do  not  think  I  ought. 
My  decision  refusing  this  injunction,  does  not  at  all  prejudice  the 
question  whether,  if  the  proposed  agreement,  or  any  similar  agree- 
ment, should  be  entered  into,  the  plaintiffs  may  not  be  entitled 
to  an  injunction  restraining  the  defendants,  or  rather,  in  that  case, 
restraining  the  North-Western  Company  from  so  acting  under  that 
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TheShrews-  agreement  as  to  exclude  them  from  the  Shrewsbury  and  Birming- 

^iiKSTh^R      ^^^  ^^^®  ^^  ^^^^  conducting  the  through  traffic  according  to  the 

Railway  Co.  terms  of  the  agreement  of  July,  1850*     My  refusing  this  injunction 

Tub         does  not  at  all  prejudice  that  question ;  and  I  think  I  should  very 

AND  BiB^     much  embarrass  the  case  if  I  were  to  grant  an  injunction  on  that 

Railway  Co    which,  in  *truth,  was  not  the  point  argued  before  me.     The  point 

[  •434  ]       mainly,  almost  entirely,  argued  before  me,  was  as  to  the  holding 

of  this  meeting  and  entering  into  the  contract    I  think  I  ought 

not  to  embarrass  it  for  two  reasons.    In  the  first  place  I  think 

I  ought  not  to  interfere  to  restrain  parties,  not  from  doing  anything 

which  they  at  present  are  going  to  do,  but  which  it  is  supposed 

they  will,  under  a  contract  which  they  will  enter  into,  authorize 

other  persons  to  do.     I  think  that   would  be  an   unnecessary 

anticipation  of  an  evil  that  never  may  happen.     I  cannot  tell  that 

the  meeting  may  sanction  this  agreement,  or  that  it  will  be  entered 

into.    I  cannot  tell  that  it  may  not  be  so  modified  as  to  secure, 

to  all  parties,  the  rights  they  may  have  under  the  agreement  of 

July,  1850;  and,  after  all,  the  parties  to  be  restrained  in  such 

a  case,  namely,  the  London  and  North- Western  Company  would 

have  to  be  made  parties  by  supplemental  bill,  or  in  some  other  way. 

Therefore,  on  the  ground  I  have  stated,  namely,  the  enormous 

preponderance  of  inconvenience  in  granting  the  injunction  over  any 

possible  inconvenience  in  refusing  it,  I  shall  refuse  the  injunction, 

but  I  shall  make  no  order  as  to  costs. 


1861.  THOENHILL  v.  MANNING  (1). 

'JuMe^l'  (1  Simons  (N.  S.)  451—458 ;  S.  C.  20  L.  J.  Ch.  604.) 

J     TTT   ,  The  time  I  fixed,  by  the  decree  in  a  foreclosure  suit,  for  payment  of 

WORTH  V.-O.  principal,  interest  and  costs,  enlarged  by  the  Vice-Chancellor,  notwith- 

r  ^Kii  standing  the  decree  had  been  made  absolute,  and  the  order  absolute  had 

been  signed  and  enrolled. 

This  was  a  foreclosure  suit.  After  the  final  order  in  it  had  been 
signed  and  enrolled,  the  defendant  served  the  plaintiff  with  a  notice 
of  motion  that  the  time  fixed,  by  the  decree  in  the  cause,  made 
by  the  late  Vice-Chancellor  op  England,  for  payment,  by  the 
defendant  to  the  plaintiff,  of  what  should  be  found  due  to  her,  for 
principal,  interest,  and  in  respect  of  insurance  and  interest  in  the 
decree  mentioned,  and  the  costs  in  the  decree  mentioned,  might 
be  enlarged  for  one  month  from  the  time  when  the  order  on  the 

(1)  Camphtll  V.  Holyland  (1877)  7  Ch.  D.  166,  47  L.  J.  Ch.  145,  38  L.  T.  128. 
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motion  should  be  made,  or  for  such  other  time  as  the  Court  should  Thornhill 
think  proper ;  and  that,  for  the  purpose  aforesaid,  the  foreclosure  manninq. 
in  this  cause  might  be  opened  on  such  terms  as  the  Court  might 
deem  expedient;  the  defendant  being  ready  and  willing  and 
offering  to  pay,  into  Court  to  the  credit  of  this  cause,  such  an 
amount  as  would  cover  the  principal,  interest,  insurance  and  costs 
to  which  the  plaintiff  was  or  might  be  entitled,  within  such  time 
as  the  Court  might  direct ;  and  that,  in  the  mean  time,  the  plaintiff 
might  be  restrained  from  selling  or  disposing  of,  charging  or 
encumbering,  or,  in  any  manner,  dealing  or  interfering  with  the 
mortgaged  premises,  and  from  commencing  or  prosecuting  any 
action  of  ejectment  to  recover  possession  of  such  part  of  the 
premises  as  were  not  then  in  her  possession. 

The  decree  and  the  Master's  report  made  in  pursuance  of  it, 
were  dated  the  7th  of  June  and  the  8rd  of  August,  1850,  respectively. 
The  principal,  interest  and  costs  found  due  by  the  Master,  amounted 
to  5,7242. :  *the  day  on  which  that  sum  ought  to  have  been  paid,  [  *452  ] 
was  the  8rd  of  February,  1851,  which  was  six  months  after  the 
date  of  the  report ;  and,  the  money  not  having  been  paid,  the  fore- 
closure was  made  absolute  on  the  12th  of  the  same  month.  The 
notice  of  motion  was  dated  on  the  11th  of  April,  1851  ;  which  was 
after  the  order  absolute  had  been  signed  and  enrolled.  The  motion 
was  supported  by  affidavits,  the  material  contents  of  which  are 
stated  in  the  judgment. 

Mr.  BetheU  and  Mr.  Bilton,  in  support  of  the  motion,  said  that 
the  value  of  the  mortgaged  estate  was  much  greater  than  the  sum 
found  due  by  the  Master :  and  they  referred  to  the  passages  in  the 
affidavits,  which  are  stated  in  the  judgment,  and  to  Jones  v. 
Creswicke  (i)  and  the  cases  stated  in  the  report  of  that  case,  and, 
particularly,  to  Nanfan  v.  Perkins  (2).  But  they  mainly  relied  on 
Ford  V.  Wastell  (8). 

Mr.  Stuart  and  Mr.  Terrell,  for  the  plaintiff,  said  that,  as  the 
order  absolute  had  been  signed  and  enrolled,  it  had  become  the 
order  of  the  Lord  Chancellor,  and,  therefore,  the  Yice-Changellor 
had  no  jurisdiction  to  vary  it;  and  they  referred  to  Sir  Jambs 
Wioram's  judgment  in  Ford  v.  Wastell  (4),  to  show  that  the 
application  ought  to  have  been  made  to  the  Lord  Chancellor. 

(1)  47  R  E.  249  (9  Sim.  304).  at  p.  236). 

(2)  47  R.  R.  261  (9  Sim.  319).  (4)  77  H.  B.  95  (6  Hare,  229). 

(3)  77  £.  ii.  see  p.  100  (6  Hare, 
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Thoenhill    The  Vicb-Chancbllor  : 

r. 

MAinviNo.  It  is  not  necessary  to  vacate  the  enrolment.  The  enlargement 
of  the  time  for  payment  of  principal,  interest  and  costs,  leaves  the 
order  absolute  untouched;  and  such  appears  to  have  been  Sir 
James  Wigbam's  impression  (i). 

[  453  ]  The  Vice-chancellor,  after  stating  the  object  of  the  motion,  the 
dates  of  the  decree,  order  absolute  and  notice  of  motion,  and 
that  the  notice  was  served  after  the  enrolment  of  the  order 
absolute,  proceeded  thus : 

When  this  motion  was  made,  the  counsel  for  the  plaintiff  objected 
that,  if  I  enlarged  the  time  for  payment  of  the  sum  found  due  to 
the  plaintiff,  I  should  vary  the  order  absolute  ;  and,  as  that  order 
had  been  signed  by  the  Lord  Chancellor  and  enrolled,  I  had  no 
jurisdiction  to  alter  it.  It  appears,  however,  from  his  Lordship's 
judgment  in  Ford  v.  Wastell,  that  the  extension  of  the  time  is 
something  collateral  to  the  order,  and  that  the  enrolment  of  the 
order  is  no  obstacle  to  the  extension  :  the  order  remains  the  same 
order,  notwithstanding  the  time  is  extended  to  a  future  day.  That 
was  the  clear  opinion  of  the  Lord  Chancellor  ;  and  I  think  that 
it  completely  answers  the  objection.  Moreover,  I  have  had  the 
advantage  of  conversing  with  Sir  James  Wigram  upon  the  subject, 
and  he  told  me  that  he  distinctly  understood  that  to  be  what  the 
Lord  Chancellor  meant :  and  he  intimated  to  me,  what  is  evident 
from  the  report  in  6th  Hare,  that,  when  Ford  v.  WasteU  was  before 
him,  he  had  very  great  doubt  whether  he  ought  not  to  make  the 
order  ;  but  he  thought  it  better  that  the  case  should  go  before  the 
Lord  Chancellor,  and  that  the  Lord  Chancellor  should  decide  it. 
I  think,  therefore,  that  the  point  of  form  does  not  stand  in  my  way. 

Then  the  question  is  whether,  on  the  merits,  I  ought  to  make  the 
order.  This  depends  on  what  is  the  doctrine  of  the  Court  with 
regard  to  mortgages.  They  are  anomalous  cases :  the  Court,  in 
dealing  with  them,  is  governed  by  rules  which  are  totally  different 
from  the  rules  which  govern  it  in  other  cases.  The  contract 
[  ♦454  ]  *between  a  mortgagor  and  a  mortgagee  has  been  treated  by  this 
Court,  from  time  immemorial,  as  being  something  different  from 
that  which  it  purports  to  be,  namely,  as  a  contract  for  the  repay- 
ment of  money  for  which  the  mortgaged  estate  is  a  pledge,  which 
the  borrower  may  redeem  notwithstanding  the  day  named  in  the 
proviso  for  redemption,  has  long  passed.  That  being  so,  the 
(1)  See  77  B.  B.  at  p.  99  (6  Hare,  234). 
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question  is  whether  I  can  act  upon  that  principle  in  the  present    thoenrill 
case,  without  doing  injustice  to  the  mortgagee.  Manning. 

It  is  quite  impossible  to  lay  down  any  general  rule  as  to  the 
circumstances  which  will  induce  the  Court  to  open  a  decree  of  fore- 
closure ;  but  this  I  must  observe  that  the  Court  has  a  very  strong 
inclination  to  give  assistance  to  a  mortgagor,  if  he  applies  promptly 
and  the  Court  has  the  means  of  giving  the  mortgagee  immediate 
payment :  and  perhaps  that  is  the  only  clue  which  the  Court  has 
to  guide  it.  The  mortgagor  must  not  lie  by  and  let  the  mortgagee 
take  possession  of  the  estate  and  deal  with  it  as  if  he  were  to  hold 
it,  permanently,  as  his  own ;  and,  then  come  and  say :  "  I  am  now 
ready  to  pay  you  the  principal,  interest  and  costs."  The  Court 
would  not  then  interfere  on  any  terms.  I  think  that  the  promptness 
of  the  mortgagor,  is  the  great  and  important  feature  in  the  case 
which  must  guide  the  Court  in  deciding  as  to  what  it  ought  to  do. 

Now  what  are  the  facts  of  this  case  ?  The  order  of  foreclosure 
absolute,  was  made  on  the  12th  of  February.  And  I  must  remark 
that  there  had  not  been  any  extension  of  time.  As  the  mortgagor 
was  endeavouring  to  raise  the  money,  it  would  have  been,  almost, 
if  not  quite,  a  matter  of  course,  to  grant  him  three  months  further 
time,  if  he  had  come  before  the  Srd  of  February,  and  asked  for  it ; 
but  which  he  did  not  do.  It  ^appears,  from  the  affidavit  of  Joseph  [  *455  ] 
Manning,  the  son  of  the  mortgagor,  that,  on  the  28rd  of  January, 
which  was  shortly  before  the  time  when,  according  to  the  decree, 
the  money  was  payable,  Mr.  Parker,  the  solicitor  of  the  mortgagee, 
said  that,  if  there  was  no  obstacle  placed  in  his  way,  he  would  do 
the  best  he  could  for  the  mortgagor;  and  that  all  that  Miss 
Thomhill,  the  mortgagee,  wanted,  was  her  money,  and  that  she  did 
not  want  the  estate.  That  was  within  a  fortnight  of  the  time  of 
payment ;  and  I  cannot  but  think  that  the  mortgagor  might 
reasonably  rely  on  that,  as  meaning  that,  if  the  money  was  forth- 
coming, the  mortgagee  would  not  look  strictly  to  what  her  legal 
rights  were.  The  money,  however,  was  not  forthcoming ;  and  the 
decree  was  made  absolute  on  the  12th  of  February.  On  the  17th 
of  February,  Mrs.  Porter,  the  daughter  of  the  mortgagor,  went  to 
visit  Miss  Thomhill ;  and  Miss  Thornhill  then  said  that  all  that  she 
wanted  was  her  money ;  and  that  she  would  write,  to  Mr.  Parker,  to 
say  so ;  and  that,  if  the  money  was  taken  to  Mr.  Parker,  he  would 
not  refuse  it.  Afterwards  Mr.  Parker  said  that,  if  the  defendant 
would  bring  the  money  to  him,  he  should  have  the  estate.  There- 
fore it  is  clear  that  all  parties  treated  the  estate  as  being  merely  a 
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Thoenhill  security.  Then,  on  the  22nd  of  March,  Mr.  Parker  told  Joseph 
Manning.  Manning,  the  son,  that  his  instructions,  from  Miss  Thornhiil,  were 
to  sell  the  estate ;  for  she  did  not  want  the  property,  but  her  money  ; 
and  that  what  was  remaining  after  payment  of  all  principal,  interest 
and  costs,  would  be  given  to,  Mr.  Manning,  and  that  would  be 
8,000Z.  Therefore  it  is  quite  clear  that,  according  to  Mr.  Parker's 
estimate,  the  value  of  the  estate  was  much  greater  than  the  money 
due  to  Miss  Thornhiil.  Then,  on  the  9th  of  April,  the  money  was 
[  *4&6  ]  actually  tendered  to  Mr.  Parker ;  but  he  refused  to  accept  *it :  and, 
two  days  afterwards,  the  notice  of  this  motion  was  served. 

I  am  of  opinion  that,  applying  the  principles  of  this  Court  to 
such  a  case  as  this,  it  is  quite  out  of  the  question  to  say  that  the 
mortgagee  is  entitled  to  keep  the  estate,  or  that  it  is  to  be  treated 
otherwise  than  as  a  pledge.  Consequently  I  think  that  the 
mortgagor  is  entitled  to  the  relief  which  he  asks  by  his  motion : 
but  it  must  be  granted  to  him  on  these  terms  :  On  payment,  to  the 
plaintiff,  on  or  before  the  10th  of  June  instant,  at  Mr.  Parker's 
office,  between  the  hours  of  eleven  and  twelve,  of  the  sum  reported 
due,  let  the  proceedings  in  the  ejectment  commenced  by  the 
mortgagee,  be  stayed,  and  let  the  time  fixed  by  the  decree,  be 
enlarged  for  a  month  after  the  Master  shall  have  made  his  report 
on  the  reference  hereinafter  directed.  Befer  it,  to  the  Master,  to 
compute  subsequent  interest  and  to  tax  subsequent  costs,  including 
the  costs  of  the  ejectment  (because  I  think  that  the  mortgagee  had 
a  perfect  right,  after  the  decree  was  made  absolute,  to  deal  with  the 
estate  as  her  property),  and  including  also  the  costs  of  redeeming 
the  land  tax  (I  do  not  know  that  that  would  be  allowed  to  a 
mortgagee,  but  she  had  a  right  to  treat  herself  as  the  owner)  and 
including  all  money  bond  fide  expended  on  the  faith  of  the  order 
of  the  12th  of  February,  1851 :  And  refer  it,  to  the  Master,  to  take 
an  account  of  the  rents  received,  by  the  mortgagee,  since  the  date 
of  his  report  of  the  3rd  of  August,  1860 :  and,  on  payment  of  what 
shall  be  found  due  to  the  mortgagee,  let  her  reconvey  the  estate 
to  the  mortgagor,  the  re-conveyance  to  be  settled  by  the  Master  if 
the  parties  differ,  and  to  be  subject  to  any  contracts  for  leases  &c. 
which  the  mortgagee  may  have  entered  into  on  the  faith  of  the 
order  absolute. 
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NEWMAN  V.  WARNER  (1).  issi. 

(1  Simons  (N.  S.)  457—463 ;  S.  0.  20  L.  J.  Oh.  654.)  JnneJS, 

A  power  of  sale  in  a  settlement,  was  given  to  A.  and  B.,  the  trustees  to     Lord  Cran- 
preserve  contingent  remainders,  and  the  survivor  of  them  and  the  executors  w®**th,  V.-O. 
and  administrators  of  the  survivor :  Held  that  trustees  appointed  by  the         [  ^^^  ] 
Court  in  the  place  of  A.  and  B.  could  not  exercise  the  power. 

Powers  operating  under  the  Statute  of  Uses  must  be  construed  strictly. 

This  was  a  suit  for  specific  performance,  by  the  vendors  of  a 
farm,  part  of  the  estates  comprised  in  a  marriage  settlement  dated  in 
1817. 

The  settlement,  after  limiting  the  estates  to  the  use  of  the  wife 
for  life  ;  to  the  use  of  W.  Wickens  and  J.  Clapton  and  their  heirs 
during  her  life,  in  trust  to  preserve  contingent  remainders ;  to  the 
use  of  the  husband  for  life ;  to  the  use  of  the  same  trustees  and 
their  heirs  for  the  same  purpose,  during  his  life  ;  to  the  use  of  the 
children  of  the  marriage  in  tail ;  and  to  the  use  of  the  wife's  right 
heirs,  declared  that,  notwithstanding  the  uses,  limitations  and  trusts 
therein  contained,  it  should  be  lawful  for  Wickens  and  Clapton,  and 
the  sarvivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  at  the  request  and  by  the  direction  of  the  husband  and 
wife,  or  of  the  survivor  of  them,  such  request  to  be  testified  in 
writing  under  their,  his  or  her  hands  and  seals  or  hand  and  seal, 
attested  by  two  or  more  credible  witnesses,  to  sell,  and,  thereupon, 
to  appoint  by  way  of  conveyance,  either  for  money  or  in  exchange,  (2) 
the  settled  estates,  or  any  part  thereof,  and  the  fee  simple  and 
inheritance  thereof,  to  any  person  or  persons,  either  together  or  in 
parcels,  for  such  price  or  prices  in  money,  or  for  such  other  freehold 
hereditaments  in  England  as  to  them,  the  said  trustees,  with  such  con- 
sent as  aforesaid,  should  seem  reasonable  and  proper;  and  that, 
upon  payment  of  the  money  arising  by  such  sale  or  sales  respec- 
tively, when  any  part  or  parts  *of  the  settled  tenements  should  be  [  '^58  | 
sold  for  a  valuable  consideration  in  money,  it  should  be  lawful  for 
the  trustees  or  trustee  for  the  time  being,  to  sign  and  give  proper 
receipts  for  the  monies  for  which  the  same  should  be  sold,  which 
receipt  or  receipts  of  the  said  W.  Wickens  and  John  Clapton  or  the 
survivor  of  them  or  the  executors  or  administrators  of  such  survivor, 
should  be  a  sufficient  discharge  and  discharges,  to  such  purchaser  or 
purchasers,  for  the  purchase-money  which,  in  every  such  receipt, 

(1)  Under  the  Trustee  Act,   1893,  the  trustees  originally  appointed  by 

8.  37,  and  previously  under  Lord  Gran-  the    instrument    which    created    the 

worth's  Act,  8.  27,  trustees  appointed  trust. — 0.  A.  S. 

by  the  Court  have  the  same  powers  as  (2)  Sic, 
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Newman  should  be  acknowledged  or  expressed  to  be  received,  and  that  such 
Warner,  purchaser  or  purchasers,  or  any  of  them,  their  or  any  of  their  heirs, 
executors,  administrators  or  assigns,  should  not,  afterwards,  be 
obliged  to  see  to  the  application,  or  be  answerable  or  accountable 
for  any  loss,  misapplication  or  non-application  of  such  purchase- 
money  so  received,  or  any  part  thereof.  The  settlement  contained 
no  power  to  appoint  new  trustees.  In  1847,  at  which  time  Clapton 
was  dead  and  Wickens  was  resident  abroad,  a  suit  was  instituted  by 
the  wife,  against  her  husband  and  children,  for  the  appointment  of 
new  trustees  of  the  settlement :  and  on  the  hearing  of  tliat  suit  for 
further  directions  and  of  a  petition  presented  under  the  11  Geo.  IV. 
&  1  Will.  IV.  c.  60,  an  order  was  made,  in  obedience  to  which  the 
settled  estates  were  conveyed  by  a  gentleman  named  Hallett,  who 
had  been  appointed  by  that  Court  for  that  purpose,  unto  and  to  the 
use  of  the  plaintiffs,  their  heirs  and  assigns,  for  and  during  all  the 
estates  and  interests  of  Wickens  in  the  same,  under  or  by  virtue  of 
the  settlement,  upon  and  for  the  trusts,  intents  and  purposes  and 
with  under  and  subject  to  the  powers,  provisoes,  declarations  and 
agreements  declared  and  contained,  concerning  the  same,  in  and  by 
the  settlement,  or  such  of  them  as  were  then  subsisting  and  capable 
of  taking  effect.  Shortly  afterwards,  the  plaintiffs  agreed  to  sell  the 
farm  to  the  defendant. 
[  ^69  ]  The  question,  which  was  raised  by  an  exception  taken  by  the 

plaintiffs  to  the  Master's  report  disapproving  of  the  title  to  the 
farm,  was  whether  the  power  of  sale  in  the  settlement,  was  exer- 
cisable by  the  plaintiffs. 

Mr.  Stuart  and  Mr.  Chichester,  for  the  plaintiffs.     ♦     ♦     ♦ 

Mr.  Bethell,  for  the  defendant,  *  *  referred  to  Townsend 
V.  Wilson  (i),  in  order  to  show  how  strictly  powers  of  sale  were 
construed ;  and  to  Lord  Eldon's  observations  on  that  case  in  HtM 
V.  Detves  (2),  and  also  to  Bradford  v.  Belfield{s). 

Mr.  Rtidallj  with  Mr.  Bethell,  [cited  Cooke  v.  Crawford  (4), 
Mortimer  v.  Ireland  (5),  Cole  v.  Wade  (6),  in  which  the  observations 
made  by  Sir  W.  Grant,  M.  R.,  were  directly  applicable  to  the 
present  case,  and  Fordyce  v.  Bridges  (7)] . 

(1)  19  H.  R  398  (1  B.  &  Aid.  608).  (5)  77  E.  R.  74  (6  Hare,  196). 

(2)  23  E.  E.  27  (Jac.  189  ;  see  193).  (6)  10  E.  E.  129  (16  Ves.  27 ;  see  44), 

(3)  29  E.  E.  100  (2  Sim.  264).  (7)  78  B.  R  161  (2  Ph.  497). 

(4)  60  E.  E.  303  (13  Sim.  91). 
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Mr.  Stuart,  in  reply.     *     ♦     ♦  Kewman 

V, 

Wabnbb. 
Thb  Yige-Ghangellob  :  [  4ho  ] 

If  I  felt  any  doubt  upon  the  question  in  this  case,  I  should  take  1^  ^^^  ^ 
time  to  consider  it :  but  I  do  not  entertain  any  doubt  at  all  upon  it. 
What  the  object  of  the  parties  to  the  settlement  was  in  procuring 
new  trustees  to  be  appointed,  does  not  appear.  Probably  they 
thought  that  the  new  trustees  would  be  able  to  exercise  the  power 
of  sale  :  but,  in  that,  they  were  mistaken. 

The  Court  of  Chancery  has,  no  doubt,  jurisdiction  to  appoint 
new  trustees  of  an  instrument,  where  a  proper  case  for  the  exercise 
of  that  jurisdiction,  is  made  out ;  and  parties  dealing  with  them, 
and  paying  them  money,  will  be  perfectly  safe.  But,  here,  the 
question  is  what  power  the  Court  has  to  alter  the  effect  of  a  settle- 
ment made  under  the  Statute  of  Uses.  I  am  of  opinion  that  the 
Court  has  no  such  power.  It  may  appoint  new  trustees;  and 
under  the  11  Geo.  IV.  &  1  Will.  IV.  c.  60,  it  may  appoint  any 
person  it  thinks  proper  to  transfer  the  estates  to  them ;  and  his 
deed  will  have  the  same  effect  as  a  deed  executed  by  the  trustees 
would  have  had :  but  it  will  not  transfer  the  power ;  for  the  trustees 
themselves  could  not  have  transferred  it. 

When  the  settlement  was  executed,  the  estates  were  to  go,  in  a 
course  of  legal  devolution  under  the  Statute  of  Uses,  to  certain 
persons  for  life,  and  to  others  in  tail,  in  succession:  and  the 
question  is  how  can  that  be  got  rid  of  ?  Why  by  nothing  but  a 
stipulation,  by  the  parties  themselves  who  made  the  settlement, 
that  there  should  be  a  power  to  get  rid  of  the  uses.  The  getting 
rid  of  them,  is  an  act  in  derogation  of  what  was  done  before  ;  *and  [  '^62  ] 
a  power  for  such  a  purpose,  must  be  always  strictly  pursued. 

Here  the  power  was  given  to  A.  and  B.  and  the  survivor  of  them 
and  the  executors  and  administrators  of  such  survivor :  and  that 
power  is  now  attempted  to  be  exercised,  not  by  A.  and  B.  or  the 
survivor  of  them  or  the  executors  or  administrators  of  the  survivor, 
but  by  persons  to  whom  the  survivor  has  transferred  the  estates — 
transferred  them,  it  is  true,  under  the  sanction  of  the  Court ;  and, 
therefore,  the  parties  claiming  under  the  settlement,  cannot  find 
fault  with  him  for  what  he  has  done.  But  does  that  give  to  the 
parties  to  whom  the  property  has  been  transferred,  a  power  which 
the  parties  to  the  settlement  did  not  stipulate  that  they  should 
have  ?  My  opinion  is  that,  according  to  all  the  authorities,  it  did 
ixot.     Nothing  can  be  so  strong  as  the  case  of  Toivnsend  v.  Wilson*, 
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Newman  And,  even  supposing  that  case  to  have  been  wrongly  decided  by 
Warner,  the  Court  of  Queen's  Bench,  still  it  is  a  complete  authority,  for  this 
case  :  for,  if  it  was  wrongly  decided,  it  was  because,  as  Lord  Eldon 
considered,  there  were  circumstances  in  it  which  enabled  the  Court 
to  say  that  the  persons  who  did  execute  the  power,  were  persons 
who  were  authorized,  by  the  settlement,  to  execute  it.  In  that  case 
there  were,  originally,  three  trustees  of  the  settlement;  and  a 
power  of  sale  was  given  to  them  and  their  heirs.  One  of  them 
died,  and  the  other  two  executed  the  power.  The  Court  of  Queen's 
Bench  held  that  the  power  was  not  well  executed.  But,  as  the 
next  clause  in  the  settlement  declared  that  the  monies  to  arise 
from  the  sale,  should  be  paid  to  the  three  trustees  or  the  survivor 
or  survivors  of  them.  Lord  Eldon  thought  that,  taking  the  two 
clauses  together,  the  two  surviving  trustees  might  have  executed 
the  power.  Whether  the  Court  of  Queen's  Bench  was  right,  or 
[  ♦463  ]  whether  Lord  *Eldon  was  right  is  quite  immaterial  so  far  as  the 
present  case  is  concerned :  both  opinions  were  founded  on  the  same 
principle;  and  that  principle  applies  to  the  present  case.  The 
Court  of  Q.  B.  thought  that  the  surviving  trustees  were  not  desig- 
nated, by  the  settlement,  as  persons  to  execute  the  power ;  Lord 
Eldon  thought  that  they  were.  But  neither  the  one  nor  the  other 
thought  that  the  power  could  be  exercised  by  any  one  except  a 
person  contemplated  by  the  settlement.  But  it  is  impossible  to  say 
that  persons  appointed  trustees  of  a  settlement  under  an  order  of 
the  Court  of  Chancery,  are  persons  contemplated  by  a  settlement 
which  says  that  a  power  shall  be  exercised  by  the  persons  who 
are  appointed  trustees  by  it,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor. 

Therefore,  upon  the  principle  established  by  Totvnsend  v.  Wilson, 
(whether  that  case  was  rightly  decided,  or  ought  to  have  been 
decided  as  Lord  Eldon  thought,)  and  without  going  into  the  other 
authorities,  I  hold,  not  only  that  the  plaintiffs  cannot  make  such  a 
title  as  a  purchaser  is  bound  to  accept,  but  that  the  Master  is  right 
in  the  conclusion  which  he  has  come  to,  namely,  that  the  plaintiffs 
cannot  make  any  title  at  all  to  the  farm  which  they  have  agreed  to 
sell  to  the  defendant :  and,  consequently,  I  shall  overrule  the 
exception  taken  by  them  to  the  Master's  report,  with  costs. 

Exception  overruled  with  costs. 
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EGERTON  V.  LORD  BROWNLOW.  issi. 

June  80. 
(1  Simons  (N.  S.)  464—504.)  July  2,  4,  12, 

[This  decision  was  ultimately  reversed  by  the  House  of  Lords,       Aiig'20. 
as  reported  in  4  H.  L.  C.  1 ;  23  L.  J.  Ch.  348 ;  18  Jur.  71.]  Lord^AN 

WORTH,  V.-C 

[464] 


KEMP  V.  SOBEE  (l). 

(1  Simons  (N.  S.)  517—522  ;  S.  C.  20  L.  J.  Oh.  602;  15  Jur.  458 ;  17  L.  T. 
117  ;  affirmed,  19  L.  T.  308.) 

The  owner  of  an  estate  covered  it  with  houses,  and  sold  some  of  them 
subject  to  a  covenant  not  to  carry  on  any  trade,  business  or  calling,  therein, 
or  to  otherwise  use  or  suffer  the  same  to  be  used,  to  the  annoyance,  nuis- 
ance or  injury  of  any  of  the  houses  on  the  estate  : 

Held  that  the  carrying  on  of  a  girls*  school  in  one  of  the  houses,  was  a 
breach  of  the  covenant ;  and  that  the  covenantee  had  not  waived  the  benefit 
of  the  covenant,  though  he  had  permitted  other  houses  held  imder  the  like 
covenant,  to  be  used  as  schools. 

In  December,  1848,  the  plaintiff  Frances  Kemp  being  seised  in 
fee  of  two  houses  adjoining  each  other  and  severally  numbered  22 
and  23,  in  Sussex  Square,  Kemp  Town  near  Brighton,  conveyed 
Number  28  to  the  defendant  Ann  Sober  in  fee ;  and  by  a  deed  of 
even  date  with  and  reciting  that  conveyance,  Ann  Sober,  for 
herself,  her  heirs,  executors,  administrators  and  assigns  covenanted 
with  the  plaintiff  her  heirs  and  assigns,  that  she,  her  heirs  and 
assigns,  would,  at  all  times  thereafter,  keep  the  area  in  front  of 
Number  23  enclosed  with  open  iron  palisadoes  as  therein  mentioned, 
and  would,  at  all  times  thereafter,  paint  or  cause  to  be  painted  the 
outside  wood  and  iron  work  of  it  as  therein  mentioned,  and  would 
not,  at  any  time  thereafter,  alter  or  suffer  to  be  altered  the  then 
present  elevation  of  it,  or  put  or  suffer  to  be  put  any  shop-window 
in  any  part  of  it,  or  carry  on  any  trade  business  or  calling  whatever 
in  or  upon  any  part  of  it,  or  otherwise  use  or  suffer  the  same  to  be 
used  to  the  annoyance,  nuisance  or  injury  of  any  of  the  houses  at 
Kemp  Town;  and  that  the  several  covenants  thereinbefore  con- 
tained, should  run  with  the  conveyance  and  the  hereditaments 
thereby  conveyed  to  Ann  Sober  her  heirs  and  assigns  and  be  a 
perpetual  charge  thereon,  and  should  run  with  the  land  and 
hereditaments  some  time  since  laid  out  and  called  Kemp  Town,  and 
should  pass  therewith ;  and  that  the  plaintiff,  her  heirs  and  assigns. 


1851. 
May  IS. 

Lord  Crak- 
WORTH,  V.-C. 

On  Appeal. 

1852. 

July  9. 

Lord  St. 

Lkonards, 

L.C. 

[617] 


(1)  German  y.  Chapman  (1877)  7 
Ch.  D.  271.  47  L.  J.  Ch.  250,  37  L.  T. 
685 ;  mu  V.  MilUr  (1884)  27  Ch.  D. 


71,  63  L.  J.  Ch.  682,  50  L.  T.  597; 
Hohfiwi  Y.Tulloch  [1898]  1  Ch.  424,  67 
L.  J.  Ch.  502. 
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Kemp        should,  for  ever,  have  the  benefit  thereof  to  compel  and  enforce  the 

SoBBB.  observance  and  performance  of  the  aforesaid  covenants  on  the  part 
of  Ann  Sober,  her  heirs  and  assigns  (i). 

[  518  ]  Ann  Sober  having  agreed  to  let  Number  28  to  Mary  and  Sarah 

Wilmshurst  for  the  purpose  of  a  ladies'  school  being  opened 
and  carried  on  therein,  the  plaintiff,  who  owned  and  resided  in 
Number  22,  filed  a  bill  against  Ann  Sober  and  Mary  and 
Sarah  Wilmshurst,  alleging  that  the  carrying-on  of  a  school  in 
Number  28,  would  be  a  considerable  annoyapce  to  her,  and  a  serious 
injury  to  Number  22,  and  would  considerably  lessen  the  value  of 
it ;  and  praying  for  an  injunction  to  restrain  the  defendants  from 
carrying  on  or  permitting  or  suffering  a  school  to  be  carried  on  in 
Number  28,  and  from  using  it  or  permitting  or  suffering  it  to  be 
used  in  any  manner  contrary  to  the  covenants,  stipulations  and 
restrictions  contained  in  the  deed  of  covenant ;  and  to  restrain  Ann 
Sober  from  granting  a  lease  of  Number  28  to  the  other  defendants, 
or  either  of  them,  authorizing  or  permitting  them  or  either  of  them 
to  carry  on  the  business  of  a  school  therein,  or  to  use  the  same 
contrary  to  the  covenants,  stipulations  and  restrictions  aforesaid. 
A  motion  was  now  made  for  the  injunction. 
It  appeared  from  affidavits  made  in  opposition  to  the  motion, 
that  the  Misses  Wilmshurst  intended  to  take  only  20  young  ladies, 
whose  education  required  to  be  finished,  and  that  T.  B.  Kemp,  Esq. 
the  plaintiff's  late  husband,  (who  died  in  1844,  and  under  whose 
will  the  plaintiff  claimed  the  houses)  had  agreed  to  sell  Number  28 
to  the  plaintiff,  "  subject  to  a  deed  of  covenant  to  be  entered  into 
by  the  plaintiff,  to  contain  the  same  stipulations  and  restrictions  as 
were  contained  in  the  deeds  of  covenant  entered  into  by  the  other 
purchasers  of  houses  in  Kemp  Town ;  "  and  that  the  conveyance  to 
Ann  Sober  was  made  in  obedience  to  the  decree  in  a  suit  for  the 
specific  performance  of  that  agreement,  instituted  by  Ann  Sober 

[  *5i9  ]  ^against  the  plaintiff,  after  Mr.  Kemp's  death.  It  further  appeared 
that  Mr.  Kemp  had  occupied  No.  22  for  many  years,  and  that,  in 
1888,  when  he  vacated  it,  he  let  it,  and  also  Number  21,  to  a  person 
who,  for  several  years,  used  those  houses  for  a  boys'  school ;  and 
that  many  schools  for  male  and  female  pupils,  had  been  permitted 
and  carried  on  during  Mr.  Kemp's  lifetime,  and  still  were  permitted 
and  carried  on  in  Sussex  Square  and  other  parts  of  Kemp  Town, 
notwithstanding  the  persons  to  whom  Mr.  Kemp  had  sold  the 
houses  in  which  they  were  carried  on,  had  entered  into  covenants 

(1)  Sic, 
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with  him  similar  to  that  which  Ann  Sober  had  entered  into  with        Kemp 
the  plaintiff.  8^3^^ 

Mr.  Temple  and  Mr.  J.  H.  Taylor,  for  the  plaintiff,  contended 
that  the  carrying  on  of  a  school,  was  a  business  within  the  meaning 
of  the  covenant:  Doe  v.  Keeling  (i). 

Mr.  Malins  and  Mr.  Piggott,  for  Mrs.  Sober,  said  that  the 
school  in  the  case  cited,  was  a  boys'  school  and  a  great  number  of 
boys  were  educated  at  it ;  but  in  this  case,  the  school  was  a  girls' 
school,  and  only  a  few  pupils  were  intended  to  be  taken  ;  therefore, 
no  annoyance  could  arise  from  it :  that  all  the  houses  in  Sussex 
Square  and  other  parts  of  Kemp  Town  which  Mr.  Kemp  had  sold, 
were  subject  to  covenants  similar  to  that  entered  into  by  Mrs.  Sober; 
and  Mr.  Kemp,  whose  assign  the  plaintiff  was,  permitted  several  of 
them  to  be  used  as  schools,  and  actually  let  Numbers  21  and  22  for 
a  boys'  school ;  therefore  he  had  waived  the  covenant :  2'he  Duke 
of  Bedford  v.  The  Trustees  of  the  British  Museuvi  (2) ;  *and  that  the  [  •^20  ] 
plaintiff  ought  to  have  waited  until  she  had  actually  suffered 
annoyance  from  the  school :  Elmhirst  v.  Spencer  (3). 

Mr.  Willcock  appeared  for  the  Misses  Wilmshurst. 

Mr.  Temple  replied. 

Thb  Yicb-Changellor  : 

It  was  decided,  in  Doe  v.  Keeling,  that  the  keeping  of  a  boys' 
school  was  a  business  within  the  meaning  of  the  covenant  in  that 
case,  and  I  am  of  opinion  that  the  keeping  of  a  girls*  school  is  a 
business  or  calling  within  the  meaning  of  the  covenant  in  this  case. 
If,  as  the  affidavits  state,  Miss  Wilmshurst  intends  to  take  no  more 
than  twenty  young  ladies,  still  her  neighbours  will  suffer  annoyance 
not  only  from  their  practising  music  and  dancing,  but  from  their 
relations  and  friends  continually  calling  upon  them. 

It  was  said  that  this  case  comes  within  the  principle  of  those 
cases  in  which  the  Court  has  refused  to  interfere  because  no  damage 
has  been  actually  sustained.  But  a  person  who  stipulates  that  her 
neighbour  shall  not  keep  a  school,  stipulates  that  she  shall  be 
relieved  from  all  anxiety  arising  from  a  school  being  kept ;  and  the 
feeling  of  anxiety  is  damage. 

(1)  14  B.  R  405  (1  M.  &  S.  95).  (3)  86  K  R.  16  (2  Mac.  &  G.  45). 

(2)  39  B.  B.  288  (2  My.  &  K  552). 
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Ekmp  It  was  also  said  that  the  plaintiff  was  not  entitled  to  ask  this 

Sober.  Court  to  interfere  on  her  behalf,  because  Mr.  Kemp,  whose  assign 
[  '521  ]  she  is,  permitted  several  of  the  *houses  in  Kemp  Town,  to  be  used 
as  schools ;  and  the  case  of  The  Duke  of  Bedford  v.  The  Trustees  of 
the  BHtish  MtLseum,  was  cited  in  support  of  that  proposition.  There, 
an  ancestor  of  the  Duke  of  Bedford,  having  a  mansion-house,  called 
Southampton  House,  and  land  consisting  of  open  fields,  in  the 
district  of  Bloomsbury,  sold  and  conveyed  a  piece  of  the  land,  being 
the  site  on  which  the  British  Museum  now  stands,  to  Mr.  Montagu, 
and  Mr.  Montagu  entered  into  a  covenant,  with  the  vendor,  not  to 
erect  any  buildings  on  ifc,  except  a  mansion-house,  (which  was  after- 
wards called  Montagu  House,)  and  suitable  offices.  Many  years 
afterwards,  Montagu  House  was  purchased  for  the  British  Museum 
and  vested  in  trustees.  In  1822,  the  trustees  being  about  to  erect 
certain  buildings  in  the  gardens  of  the  house,  which  the  Duke  con- 
sidered would  be  an  infringement  of  the  covenant,  he  applied,  to 
this  Court,  for  an  injunction  to  restrain  them  from  proceeding  to 
erect  those  buildings.  The  application  was  made,  first,  to  Sir  John 
Leach,  V.-C.  ;  who  ordered  a  case  to  be  stated  for  the  opinion  of  a 
court  of  law  as  to  whether  the  Duke  could  maintain  an  action  on  the 
covenant.  The  Duke  was  dissatisfied  with  that  order,  and  appealed 
from  it.  The  appeal  was  heard  by  Lord  Eldon  with  the  assistance 
of  Sir  Thomas  Plumbr,  M.  K.  ;  and  those  learned  Judges  were  of 
opinion  that  the  covenant  was  entered  into  with  reference  to  the 
estate  of  the  Bedford  family,  while  it  remained  in  the  state  in  which 
it  was  when  the  covenant  was  entered  into  ;  and  that  the  Duke,  who 
had  pulled  down  Southampton  House  and  covered  the  site  of  it  and 
the  adjoining  fields  with  houses,  had,  by  so  doing,  rendered  it 
immaterial  whether  the  covenant  was  broken  or  not,  or,  as  Lord 
Eldon  observed,  had  destroyed  the  purpose  for  which  the  covenant 
[  •522  ]  was  inserted  in  the  conveyance  to  Mr,  Montagu  ;  *and,  therefore, 
that  it  was  unreasonable  in  him  to  attempt  to  enforce  the  covenant : 
and,  consequently,  that  a  court  of  equity  ought  not  to  interfere,  in 
any  manner,  on  his  behalf,  but  ought  to  leave  him  to  assert  his 
right,  if  he  had  any,  in  a  court  of  law. 

There  is  an  obvious  distinction  between  that  case  and  the  present 
one :  for  a  private  house  which  has  been  converted  into  a  school, 
becomes,  again,  a  private  house,  as  soon  as  it  ceases  to  be  used  as  a 
school.  But  land  which,  like  the  Bedford  estate,  has  been  once 
covered  with  buildings,  can  never  become  pleasant  open  fields 
again. 
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My  opinion   therefore,  is   that   the  plantiff  is  entitled  to  the        Kemp 
injunction  which  she  asks.  Sobbb. 

The  Lord  Chancbllor  aflfirmed  the  decision  of  the  Court  below,        1862. 
and  said,  that  a  covenant  must  receive  the  same  construction  in       '^^^  ^' 
equity  as  at  law ;   it  was  an  express  covenant  to  restrain  such  an      Lord  St. 
occupation  or  calling  as  the  carrying-on  of  a  ladies'  school,  and  unless       ^c!*'^*' 
some  special  ground  could  be  shown,  the  injunction  must  go  as  of     [  i»  L.  T. 
course.    Since  the  covenant  had  been  entered  into,  the  property 
had  not  been  dealt  with  in  any  manner  which  could  induce  the 
Court  to  waive  the  further  performance  of  the  covenant. 


MYERS  V.  WATSON  (1).  issi. 

(1  Simons  (N.  8.)  623-636.)  Mareh\%.  19. 

A.  agreed  to  purchase  part  of  an  estate  on  the  faith  of  representations  ^       ' 

made  to  him  by  the  vendor's  agent  that  the  vendor  would  do  certain  acts  j^ord  Cran- 

on  the  remainder  of  the  estate.    Those  acts,  however,  were  not  done ;  in  wokth,  V.-C. 

consequence  of  which,  the  value  of  the  laud  purchased  was  considerably  r  i  gi^j  m.s.) 
diminished.  623  J 

A  bill  for  specific  performance,  filed  by  j>erBons  claiming  under  the  vendor, 
was  dismissed  with  costs. 

On  the  Ist  of  November,  1844,  William  Potter  who,  not  long 
before,  had  purchased  an  estate  called  the  Flaybrick  estate,  situate 
partly  in  the  township  of  Birkenhead  and  partly  in  the  township  of 
Claughton  in  Cheshire,  on  a  building  speculation,  agreed  to  sell  two 
portions  of  it  to  B.  and  H.  Watson,  one  containing  4,482  square 
yards,  and  the  other  containing  4,680  square  yards,  for  5,872L  16«. 
and  2,8402.  respectively.  The  purchase-money  was  to  be  paid  by 
certain  instalments ;  the  last  of  which  was  to  be  paid  on  the  1st  of 
November,  1847.  The  pieces  of  land  were  described,  in  the  agree- 
ment, as  being  bounded,  on  the  south,  by  a  road  or  street  called 
Bailey  Street,  on  the  north,  by  Norman  Street,  and,  on  the  east  and 
west  by  two  intended  new  streets  of  certain  widths  ;  and  B.  and  H. 
Watson  agreed  to  pay,  to  Potter,  one  moiety  of  the  expense  of 
making  a  sewer  under  so  much  of  the  streets  on  the  north,  east  and 
west  sides  of  the  first  piece  of  land,  and  under  so  much  of  all  the 
sides  of  the  second  piece,  as  was  co-extensive  with  the  lands  thereby 
contracted  for,  and  one  moiety  of  the  expense  of  forming  and  laying 
down  such  parts  of  the  same  streets,  with  rock  and  macadam,  and 
also  of  forming  and  laying  down  the  parapets  or  footwalks  of  such 

(1)  Lamare  v.  Dixm  (1873)  L.  B.  6  H.  L.  414,  43  L.  J.  Ch.  203. 
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Mters       part  of  the  same  streets,  with  kerb  and  channel  stones,  and  of  keep- 

Watson,  ^g  ^^^  same  streets,  sewers,  footwalks  or  parapets  in  good  repair 
until  the  same  should  be  adopted  by  the  township  of  Claughton  or 
of  Birkenhead ;  and  also  to  make,  form  and  lay  down,  through  the 
centre  of  the  first  piece  of  land  and  extending  from  Bailey  Street  to 

[  '524  ]  Norman  Street,  a  public  highway  *or  street  twelve  yards  wide,  with 
rock  and  macadam,  and  also  to  form  and  lay  down  the  parapets  and 
footwalks  of  such  street  with  suitable  kerb  and  channel  stones,  and 
to  keep  such  street  and  footwalks  in  good  repair  until  the  same 
should  be  adopted  by  the  township ;  but  B.  and  H.  Watson  were  not 
to  be  required  to  make  such  streets  and  footwalks,  until  Potter 
should  have  made  a  similar  public  highway  or  street,  with  footwalks 
immediately  opposite,  through  other  land  of  his  to  the  westward, 
and  extending,  in  a  direct  line,  from  Bailey  Street  to  the  turnpike- 
road  leading  to  Upton. 

On  the  1st  of  May,  1845,  Potter  agreed  to  sell  two  other  portions 
of  the  Flaybrick  estate,  to  the  same  gentlemen,  for  8,225/.  One  of 
those  portions  was  situate  in  Birkenhead  and  contained  6,060  square 
yards.  The  other  was  situate  partly  in  that  township  and  partly  in 
Claughton,  and  contained  10,530  square  yards.  One  was  described 
as  bounded  by  Bailey  Street  and  new  streets  and  intended  streets  of 
certain  widths,  and  the  other,  as  bounded  by  a  certain  turnpike-road 
and  new  streets :  and  the  purchasers  were  to  have  the  use  of  the 
said  streets  or  intended  streets,  and  of  all  other  streets  then  made 
or  thereafter  to  be  made  over  Potter's  land  adjoining  or  contiguous 
to  the  land  thereby  contracted  for  :  and  Potter  agreed,  forthwith,  to 
make  sewers  under  the  streets  surrounding  those  pieces  of  land, 
and  to  form  and  lay  down  the  same  with  rock  and  macadam,  and 
also  to  make  and  lay  down  the  parapets  or  footwalks  thereof  with 
suitable  kerb  or  channel  stones ;  and  B.  and  H.  Watson  agreed  to 
keep  such  streets,  sewers  and  foot- walks  or  parapets,  after  the  same 
should  have  been  so  made  and  formed,  in  good  repair,  until  they 
should  be  adopted  by  the  Birkenhead  Commissioners.  By  each  of 
the  agreements,  the  purchasers  agreed  not  to  make  or  suffer  to  be 

[  *525  ]  made  any  *lime-kiln,  soapery  or  tan-yard  on  the  pieces  of  land 
therein  comprised,  nor  to  carry  on  or  suffer  to  be  carried  on  any 
offensive  trade  or  business  thereon ;  nor  to  erect  any  court  or  courts 
of  houses  thereon ;  nor  to  permit  the  cellar  of  any  house  to  be 
erected  thereon,  to  be  used  as  a  separate  dwelling. 

In  August,  1847,  Potter  mortgaged  the  whole  of  the  Flaybrick 
estate  to  the  Earl  of  Devon  and  others,  for  40,000Z.     In  April 
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following  he  became  bankrupt ;  and  in  May,  1849  (at  which  time       Myers 
the  estate  remained  nearly  in  the  same  state  as  it  was  in  when  the      Watson. 
agreement  was  entered  into),  his  assignees  filed  a  bill  to  compel 
B.  and  H.  Watson  to  perform  the  agreements. 

The  Watsons  insisted  that  they  were  not  bound  to  perform  the 
agreements,  because  they  were  induced  to  enter  into  them  by  repre- 
sentations made  to  them  by  William  Cole,  (who  was  Potter's  agent 
and  with  whom  they  treated  for  the  purchase  of  the  pieces  of 
land)  that  Potter  intended,  with  all  reasonable  despatch,  to  lay  out 
the  whole  of  the  estate  in  streets  and  to  build  houses  upon  it,  and 
to  erect  a  church  on  a  certain  part  of  it,  according  to  a  plan  which 
Cole  showed  them  ;  but  that  none  of  those  acts  had  been  done,  and 
the  omission  to  do  them  rendered  the  value  of  the  pieces  of  land 
vastly  inferior  to  the  sums  which  the  defendants  had  agreed  to  pay 
for  them. 

Evidence  was  entered  into  on  both  sides ;  and,  on  the  cause 
coming  on  to  be  heard, 


r'6 


Mr.  Bethell  and  Mr.  Bigg,  for  the  plaintiffs,  cited  Heriofs 
Hofpital  V.  Chibsonii),  Squire  v.  Campbell  {2),  *The  North  Bntish 
Railway  Company  v.  Todd  (3),  Higginson  v.  Clowes  (4)  and  Croonie  v. 
Lediard  (6). 

Mr.  Bolt  and  Mr.  Kinglake,  for  the  Messrs.  Watson,  cited 
Underwood  v.  Hitchcox  (6),  Twining  v.  Morris  (7),  The  Marquis 
Townshend  v.  Stangroom{s),}  Moiiloek  v.  BtMer{9),  Mason  v. 
Aiynitage  (lO),  Clarke  v.  Grant  (ii),  Harnett  v.  Yielding  (12),  Beaumont 
V.  Dukes  (18)  and  Neap  v.  Abbott  (u). 

Mr.  Cottreli  appeared  for  Potter's  mortgagees. 

The  Yice-Chamgbllor  :  AprU  ib. 

This  suit  was  instituted  by  the    plaintiffs  as  the  assignees  of 
William  Potter  a  bankrupt,  for  the  specific  performance  of  two 

(1)  14  E.  E.  164  (2  Dow.  301).        (8)  6  E.  E.  312  (6  Ves.  328). 

(2)  43  E.  E.  231  (1  My.  &  Cr.  469).     (9)  7  R  E.  417  (10  Ves.  292 ;  see 

(3)  69  E.  E.  180  (12  CI.  &  Fin.  722).  313). 

(4)  13  E.  E.  112  (15  Ves.  516;  1    (10)  9  E.  E.  131  (13  Ves.  25). 
Ves.  &  B.  624).  (11)  9  E.  E.  336  (14  Ves.  519). 

(5)  39  E.  R  196  (2  My.  &  E.  261,    (12)  9  E.  R  98  (2  Sch.  &  Lef.  649). 

(13)  23  E.  R  110  (Jac.  422). 

(6)  1  Ves.  Sen.  279.  (14)  46  R  R  139  (Coop.  t.  Cott. 

(7)  2  Br.  C.  C.  326.  382). 
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Mybbs  contracts,  entered  into  by  the  defendants,  for  the  purchase  of  land 
Watsok.  &^  Birkenhead,  from  William  Pptter,  before  his  bankruptcy.  The 
first  contract  bears  date  the  1st  November,  1844,  and,  by  it,  the 
defendants  B.  and  H.  Watson  were  to  pay  5,872L  16«.  for  the  piece 
of  land  first  described,  and  2,8402.  for  the  piece  of  land  secondly 
described,  that  is,  88.  per  square  yard  for  the  first,  and  10«.  per 
square  yard  for  the  second :  and  the  streets  adjoining  were  to  be 
made  at  the  joint  expense  of  Potter  and  the  Watsons.  The 
purchase-money  was  not  to  be  fully  paid  until  the  end  of  three 
[  ♦527  ]  *year8,  that  is,  in  November,  1847.  The  second  contract  bears  date 
the  1st  of  May,  1845,  and  it  was  a  contract  for  the  purchase  of 
similar  pieces  of  land,  at  the  rate  of  10«.  per  square  yard.  The 
streets  adjoining  those  pieces  of  land,  instead  of  being  made  at  the 
joint  expense,  were  to  be  made  at  the  sole  expense  of  the  vendor. 
Under  that  contract  also  the  purchase-money  was  not  to  be  fully 
paid  until  the  end  of  three  years,  that  is,  on  the  1st  of  May,  1848. 
Deposits  were  paid  on  each  contract,  and  interest  was  regularly 
paid  on  the  balances  remaining  due  up  to  the  1st  of  May,  1847.  On 
the  20th  of  April,  1848,  Potter  became  bankrupt ;  and  the  plaintiffs, 
as  his  assignees,  filed  the  bill  in  this  cause  on  the  1st  May,  1849. 
The  prayer  is  in  the  usual  form. 

The  right  of  the  plaintiffs  to  the  relief  sought,  would  be,  prima 
facie,  of  course :  but  the  defendants  resist  the  plaintiffs'  demand, 
on  the  following  grounds.  The  land  included  in  the  two  contracts, 
forms  part  of  an  estate  adjoining  the  town  of  Birkenhead,  called 
the  Flaybrick  estate,  which  was  purchased,  by  Potter,  on  a  building 
speculation,  shortly  before  the  first  contract  was  entered  into. 
Potter,  soon  after  he  had  become  the  owner  of  the  property,  had 
caused  a  map  or  plan  to  be  made  of  it,  and  had,  on  such  plan, 
caused  a  number  of  streets  to  be  marked  out,  dividing  the  whole  into 
lots  for  building;  it  being,  at  that  time,  thought  that  the  then  contem- 
plated docks  and  other  works  at  Birkenhead,  would  make  it  a  good 
speculation  to  cover  the  land  in  question  with  buildings.  This  map  or 
plan  indicated  one  main  street  traversing  the  whole  estate  from  the 
north-west  to  the  south-east  corner,  to  be  called  Bailey  Street ;  and 
another  main  street  to  run  along  the  north-east  side  of  the  estate, 
to  be  called  Norman  Street.  Besides  these  two  principal  streets, 
[  *528  ]  there  were  a  great  number  of  ""streets  marked  on  the  map,  as 
intended  to  traverse  Bailey  Street  at  right  angles ;  and  two  or  three 
others,  to  run  parallel  with  it.  The  streets  thus  designated,  divided 
the  whole  property  into  a  great  number  of  patches  of  ground,  all 
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intended  to  be  sold  in  lots  for  the  purpose  of  their  being  covered  Mtbrs 
with  buildings.  The  defendants  say  that,  before  tiiey  entered  watson. 
into  their  first  contract,  this  map  was  frequently  shown  to  them  by 
Mr.  Cole,  who  was  Mr.  Potter's  agent  in  the  mapping  of  the  estate 
and  in  the  sale  of  the  lots,  and  who,  certainly  had  authority  to  act 
for  him  in  all  negotiations  with  parties  inclined  to  become 
purchasers :  and  they  say  that  they  entered  into  the  contracts  in 
question  on  a  building  speculation,  relying  on  the  assurance  of  Cole, 
that  the  scheme  of  covering  the  whole  estate  with  buildings  accord- 
ing to  the  map,  should  be  carried  into  effect.  It  is  admitted  that 
little  has  been  done  to  carry  the  plan  into  effect.  Some  progress 
has  been  made  towards  the  completion  of  Bailey  Street  and 
Norman  Street ;  but  nothing  else  has  been  done :  and  the  plaintiffs 
say  that  they  do  not  intend  to  do  anything  which  they  are  not 
bound  to  do  according  to  the  express  terms  of  the  two  written  con- 
tracts between  Potter  and  the  defendants.  In  that  state  of  things, 
the  defendants  say  it  would  not  be  consistent  with  the  principles  of 
this  Court  to  compel  them  to  perform  agreements  which  they  entered 
into  on  the  faith  of  representations,  made  by  the  agent  of  the  vendor, 
that  certain  important  acts  should  be  done  which,  in  fact,  never  have 
been  done,  and  the  omission  to  do  which  very  materially  diminishes 
the  value  of  the  property  contracted  for. 

The  rule  of  equity  in  these  cases,  is  that  a  decree  for  a  specific 
performance  is  not  matter  of  absolute  right,  and,  therefore,  when- 
ever the  Court  sees  that  such  a  *decree  might  work  an  injustice,  it  [  •529  ] 
holds  itself  at  liberty  to  refuse  its  aid,  and  to  leave  the  party  to  seek 
his  remedy  at  law.  It  may  be  difficult  to  state,  beforehand,  all  the 
cases  in  which  the  Court  will  thus  withhold  its  assistance.  It  cer- 
tainly will  do  so  whenever  there  has  been  anything  like  fraud  or 
circumvention  in  procuring  the  concurrence  of  the  defendant  in  the 
contract  sought  to  be  enforced.  Indeed,  in  those  cases,  even  at  law, 
there  is,  in  general,  a  valid  defence.  But,  without  anything 
amounting  to  actual  fraud,  where  there  has  been  mistake  or  sur- 
prise on  the  part  of  the  defendant,  this  Court  frequently  refuses  to 
act,  and  leaves  the  plaintiff  to  his  legal  remedy.  And  I  apprehend 
that  one  of  the  most  ordinary  cases  in  which  this  Court  thus 
remains  passive,  is  where,  though  there  is  no  doubt  as  to  the  con- 
tract itself,  and  no  doubt  as  to  the  plaintiff's  legal  right  under  it,  yet 
the  defendant  has  been  induced  to  enter  into  it  in  consequence  of 
some  independent  engagement,  by  the  plaintiff,  to  do  some  other 
act  which  he  has  failed  to  perform.     If  the  Court  is  satisfied  that 
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Mters       such  independent  engagement  was  made,  and  that,  on  the  faith  of 

Watsoit.  ^^>  ^^^  defendant  entered  into  the  contract  sought  to  be  enforced, 
there,  if  the  plaintiff  fails  to  do  that  which  he  has  undertaken  to  do, 
even  though  it  may  have  been  an  engagement  incapable  of  being 
legally  enforced,  this  Court  will  leave  the  plaintiff  to  obtain  such 
redress  as  he  may  be  entitled  to  at  law. 

Such  being  the  doctrine  of  the  Court,  the  point  to  be  ascertained 
is  one  of  fact.  Was  there  any  engagement,  on  the  part  of  Potter, 
to  do  anything  which  he  has  failed  to  do,  and  on  the  faith  of  which 
being  done  it  is  reasonable  to  believe  that  the  defendants  entered 
into  the  contracts  in  question  ?    In  order  to  answer  the  question, 

[  *6H0  ]  let  us  first  see  how  the  defendants  state  their  case  in  *their  answer. 
They  say  that,  during  the  treaty  for  the  first  purchase.  Cole 
represented  to  them  that  the  estate  was  forthwith  to  be  laid  out  in 
streets  and  otherwise,  to  be  built  upon  according  to  the  plan ;  and 
that,  on  the  plan,  was  delineated  a  church  to  be  erected  by  Potter, 
which  would  be  likely  to  attract  a  resident  population  to  the  spot, 
and  that  Cole  assured  them  that  the  plan  would  be  carried  into 
effect  with  all  reasonable  despatch,  and  that  the  church  would  be 
speedily  built.  The  defendants  then  repeat  that  Cole  represented 
to  them  that  it  was  the  intention  of  Potter  speedily  to  carry  the 
plan  into  effect ;  and  they  state,  positively,  that  they  entered  into 
the  agreement  of  the  Ist  of  November,  1844,  on  the  faith  of  the 
representations  so  made  by  Cole.  With  reference  to  the  second 
contract,  the  defendants  say  that  Cole  made  the  same  representa- 
tions as  before,  and  that  they  entered  into  that  contract  on  the 
faith  of  those  representations,  and,  more  especially,  on  the  faith 
that  the  church  would  be  immediately  erected  for  the  convenience 
of  persons  residing  in  the  houses  to  be  built  on  the  estate.  This,  I 
think,  is  a  correct  summary  of  the  case  made  by  the  answer  of  the 
defendants :  and  the  first  point  to  be  decided  is  what  is  the  fair 
interpretation  of  the  representations  so  alleged  to  have  been  made 
by  Cole,  the  agent  of  Potter  ? 

It  was  argued,  for  the  defendants,  that  these  representations  if, 
in  fact,  they  were  made,  amounted  to  a  positive  engagement  that 
the  estate  should,  either  by  Potter  or  by  others  purchasing  from 
him,  be  covered  with  buildings  according  to  the  plan.  I  think  this 
is  going  too  far.  The  defendant[s]  could  not  have  understood,  from 
the  general  representations  of  Potter's  intention  to  carry  the  plan 
speedily  into  effect,  that  he  meant  to  do  more  than  to  divide  the 

I  •sai  ]      property  into  lots,  according  to  the  plan,  to  *be  sold  to  any  persons 
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ready  to  purchase  on  building  contracts,  and  further  to  do  whatever       Mtbrs 

was  necessary  for  the  general  benefit  of  the  whole  speculation  and      watson 

was  not  to  be  done  by  any  particular  purchaser.     What  these  acts 

were,  is  left  in  some  obscurity :  but  I  think  it  is  pretty  clear  that 

all  parties  understood  that  Potter  was  to  form  and  complete  Bailey 

Street  and  Norman  Street,  and,  perhaps,  some  few  of  the  others. 

But  this  is  not,  in  my  view  of  the  case,  very  material :  for  there  is 

one  thing  which  it  is  quite  clear  that,  according  to  the  answer. 

Cole  represented  that  Potter  would  do  for  the  benefit    of  the 

purchasers ;  namely,  that  he  would  build  a  church  as  designated 

on  the  plan,  in  order,  thereby,  to  offer  inducements  to  persons  to 

reside  in  its  neighbourhood,  and  so  present  advantages  to  persons 

who  might  be  willing  to  enter  on  building  speculations.     Whatever 

of  vagueness  there  may  be  in  the  other  representations  attributed 

to  Cole,  there  is  none  in  this. 

Now,  supposing  these  representations  to  have  been  made  by  Cole, 
I  think  the  defendants  do  make  out  a  case  showing  that  this  Court 
ought  not  to  decree  a  specific  performance  :  for  the  representation 
that  Potter  would,  with  all  reasonable  speed,  proceed  to  complete 
Bailey  Street  and  Norman  Street,  and  to  build  a  church  as  designated 
on  the  plan,  would,  necessarily,  have  a  material  influence  in  leading 
parties  to  purchase  plots  of  ground  for  building ;  and,  when  acting 
on  the  faith  of  those  representations,  parties  have  entered  into 
contracts,  it  would  not  be  consistent  with  the  doctrines  of  equity, 
to  compel  them  to  perform  these  contracts  at  the  instance  of  those 
who  have  failed  in  fulfilling  the  engagements  which  they  entered 
into,  and  on  the  faith  of  which  the  contracts  were  made. 

It  only  remains  to  see  whether  any  such  representations  as  are  [  682  ] 
stated  in  the  answer,  were,  in  fact,  made :  and  I  think  that  the 
evidence  of  Cole,  supported,  as  it  is,  in  material  points,  by  Brattan, 
his  clerk,  clearly  shows  that  they  were  made.  Cole,  in  answer  to 
the  fourth  interrogatory,  says  :  **  The  defendants  Richard  Watson 
and  Henry  Watson  did,  in  the  latter  part  of  the  year  1844,  make 
applications  to  and  inquiries  of  me  respecting  the  Flaybrick  estate. 
The  nature  and  purport  of  such  inquiries  were  to  know  the  terms 
on  which  I  would  sell  them  portions  of  the  estate.  In  every  inter- 
view I  so  had  with  the  defendants  Richard  Watson  and  Henry 
Watson,  the  map  or  plan  now  produced,  marked  C,  was  opened  and 
referred  to  by  us  in  reference  and  with  a  view  to  a  sale,  to  them,  of 
some  portions  of  the  estate.  At  the  various  interviews  I  so  had 
with  the  baid  Richard  Watson  and  Henry  Walson,  I  stated,  to  them, 
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mters       that  it  was  Mr.  Potter's  intention  to  lay  ont  the  estate  in  the 
Watson,      manner  indicated  by  the  said  map  or  plan  marked  G,  and  that  the 
same  would  be  intersected  and  bounded  by  streets  as  therein  indi- 
cated ;  and  that  he  would,  forthwith,  complete  and  sewer  the  street 
called  Bailey  Street  on  the  said  plan,  and  a  street  twelve  yards  wide, 
leading  southwardly  from  Bailey  Street,  between  the  lots  marked 
27  and  28  on  such  plan,  and  which  woald  communicate  with  a  road 
bounding  Birkenhead  Park,  and  that  he  would,  forthwith,  complete 
and  sewer  a  street  between  Lots  6  and  7  on  the  said  plan,  leading 
northwardly  to  an  intended  road  of  thirty-six  feet  wide,  which  would 
open  a  direct  communication  between  the  Flaybrick  estate  and  the 
docks  then  proposed  to  be  formed  in  Wallasey  Pool :  and  that  he 
would  also,  forthwith,  complete  and  sewer  Norman  Street  marked 
on  the  said  plan,  and  the  intended  road  thirty-six  feet  wide,  leading 
[  *bss  J      from  and  in  continuation  of  Norman  Street,  bounding  the  *south 
extremity  of  the  estate,  and  leading  into  Tollemache  Road  :  and  I 
also  stated  to  them  it  was  Mr.  Potter's  intention  to  complete  and 
sewer  the  other  streets  marked  on  such  plan,  as  the  land  included 
in  such  streets  was  sold  ofif.    I  also  told  them  that  Mr.  Potter 
would  erect  a  church  upon  the  site  marked  for  such  purpose  upon 
such  plan.     Such  statements  and  representations  were  so  made  by 
me,  to  such  defendants,  with  the  view  and  intention  of  showing 
that  the  Flaybrick  estate   would   be   enhanced  in  value  by  the 
formation  of  the  streets  shown  upon  such  plan,  and  by  the  erection 
of  the  church.     In  making  such  statements  and  representations  I 
intended  to  produce,  on  the  minds  of  the  said  Bichard  Watson  and 
Henry  Watson,  a  belief  and  impression  that  the  lots  of  land  which 
they  proposed  to  purchase,  and  for  the  purchase  of  which  they  were 
then  in  treaty  with  me,  would  be  greatly  increased  in  value  when 
the  streets  marked  upon  such  plan  were  completed  and  sewered, 
and  that  they  would  be  very  eligible  for  building  purposes.    I  told 
them  that  I  thought  the  lots  they  were  proposing  to  purchase, 
would,  by  those  means,  be  improved  in  value  from  8«.  per  square 
yard,  which  they  were  to  give,  to  15«.  a  yard.     I  made  all  the 
statements  and  representations  which  I  have  mentioned  in  my 
answer  to  this  interrogatory,  on  behalf  of  the  said  William  Potter. 
I  had,  at  the  time  I  made  such  statements  and  representations, 
authority  from  the  said  William  Potter,  to  make  such  statements 
as  to  the  making  and  sewering  of  the  said  streets,  and  as  to  carrying 
out  such  plan  and  the  building  of  the  church,  and  to  make  such 
statements  and  representations  as  the  agent  of  the  said  William 
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Potter."    Then,  with  reference  to  the  second  contract,  Mr.  Cole       Mtbrs 

Vm 

says,  in  answer  to  the  sixth  interrogatory,  in  effect,  that  he  made      watson. 
the  same  representations  over  again  to  the  defendants  B.  and  H. 
Watson.     Then  Brattan,  Cole's  *clerk,  in  answer  to  the  thirteenth       [  *^'^*  ^ 
interrogatory,  speaks  pretty  nearly  to  the  same  effect.    He  says : 
"I  have  frequently  been  present  at  interviews  between  William 
Cole  and  the  defendants  Bichard  Watson  and  Henry  Watson,  after 
the  contract  marked  D  was  entered  into,  and  before  the  contract 
marked  E  was  entered  into,   (though  I  cannot  say  it  was  with 
reference  to  the  contract  marked  E  being  entered  into)  at  which 
Mr.  Cole  stated,  to  such  defendants,  that  it  was  Mr.  Potter's  inten- 
tion to  build  a  church  on  the  plot  of  land  shown,  on  the  map  or 
plan  marked  G,  as  appropriated  for  the  purpose ;  and  likewise  that 
it  was  Mr.  Potter's  intention  to  make  all  the  streets  as  laid  down 
on  the  said  plan."     Then  again  Cole,  speaking  of  the  conduct  of 
the  parties  after  both  contracts  had  been  entered  into,  deposes  as 
follows  in  answer  to  the  eighth  interrogatory :  "  Subsequently  to 
the  month  of  May,  1845,  more  particularly  in  the  year  1846,  the 
defendants,    Bichard    Watson    and  Henry  Watson,   made  many 
applications  to  me  in  respect  to  the  streets  by  which  it  was  proposed 
that  the  Flaybrick  estate  was  to  be  intersected,  as  shown  in  the 
map  or  plan  marked  C  now  produced  and  shown  to  me.     They 
requested   that   Mr.    Potter   would,  forthwith,   make   the  streets 
according  to  his  agreement ;  as  the  land  was  entirely  out  of  the 
market  for  want  of  the   streets,  and  they  were  prevented  from 
making  any  sales  of  the  parts  they  had  purchased  :  and  they  stated 
that  they  would  pay  no  interest  on  the  unpaid  purchase-money, 
unless  they  were,  forthwith,  completed.     I  told  the  said  William 
Potter,  personally,  from  time  to  time,  the  application  which  those 
defendants  were  continually  making  to  me  :  and  I  urged  upon  him 
the  necessity  of  the  streets  being  made,  as  the  parties  were  suffering 
for  the  want  of  them,  and  could  not  bring  the  land  purchased  by 
them,  into  the  market  for  building  purposes.     Mr.  Potter  told  me 
*that  it  was  not  convenient  to  him,  at  that  time,  to  make  the  streets.       L  *^'^'^  ] 
In  answer  to  the  applications    which   the   defendants,   Bichard 
Watson  and  Henry  Watson  were  continually  making  to  me  on  the 
subject  of  the  formation  of  the  streets,  I  put  them  off  as  well  as  I 
could,  and  made  general  promises  that  they  should  be  finished  as 
soon  as  possible." 

It  seems  to  me  impossible,  on  this  evidence,  to  come  to  any 
other  conclusion  than  that  the  defendants  are  stating  their  case 
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truly,  when  they  say  that  they  entered  into  the  contracts  relying 
on  assurances,  made  to  them  by  Cole,  that  Potter  would,  himself, 
forthwith  make  certain  of  the  larger  streets  for  the  common  benefit 
of  all  the  purchasers,  and  also,  as  an  inducement  to  speculators  to 
build,  that  he  would,  himself,  at  his  own  cost,  erect  a  church. 
This  being  so,  I  think  that  the  plaintiffs,  representing  Potter  and 
failing  to  do  what  Cole  had  engaged  he  would  do,  are  not  entitled 
to  relief  in  this  Court. 

His  Lordship  after  observing  upon  some  correspondence  which 
took  place  between  the  parties  and  their  solicitors,  at  the  close  of 
the  year  1847,  and  which  had  been  much  relied  on  by  the  plaintiff's 
counsel  as  showing  that  the  defence  made  by  the  defendants,  was 
an  afterthought,  concluded  as  follows : 

I  see  nothing  in  what  took  place  leading  to  the  conclusion  that 
the  defendants  are  untruly  representing  their  case,  when  they  say 
til  at  they  entered  into  the  contract  on  the  faith  of  the  representa- 
tions made  by  Cole  ;  or  that  they  waived  any  objection  arising  out 
of  the  nonfulfilment  of  what  Cole  then  undertook  should  be  done. 
On  the  whole,  therefore,  I  am  of  opinion  that  it  is  satisfactorily 
♦made  out  that  the  vendor,  by  his  agent,  induced  the  defendants 
to  enter  into  these  contracts,  on  an  assurance  that  certain  things 
material  to  their  interests  should  be  done  by  him :  and  that,  having 
failed  in  performing  what  he  had  so  engaged  to  do,  his  assignees 
are  not  entitled  to  relief  in  this  Court ;  and  so  that  their  bill  must 
be  dismissed,  with  costs. 


1851. 
March  21,  2H. 

Iiord  Cban- 
WOKTH,  V.-C. 
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HUMPHKEY  V.  HUMPHREY. 

(1  Simons  (N.  S.)  536—540 ;  S.  C.  20  L.  J.  Ch.  425.) 

A  testator  gave  the  produce  of  his  share  and  interest  in  his  co-partner- 
ship business  to  his  wife,  and  also  the  interest  of  the  capital  sum  of  1,000/. 
for  her  sole  use  and  benefit  and  free  from  the  debts  or  control  of  any 
husband  she  might  marry,  and  her  receipt  to  be  a  sufficient  discharge  to 
his  executors ;  and  he  gave  all  his  furniture,  plate,  &c.,  to  her  absolutely: 

Held  that  the  gift  of  the  interest  of  the  1,000/.  passed  the  principal. 

Samuel  Humphrey,  late  of  the  city  of  London,  made  his  will 
dated  the  23rd  of  August,  1844,  and  thereby,  after  reciting  that 
he  was  carrying  on  business  with  Sutton  Simpson  and  Charles 
Humphrey  as  isinglass  merchants,  and  that,  under  a  deed  of 
co-partnership  entered  into  by  the  firm  on  the  2nd  day  of  March, 
1841,  he  was  entitled  to  a  certain  share  or  interest  in  the  business, 
and  that,  in  the  deed,  was  contained  a  proviso  that,  in  case  of  bis 
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death  before  the  determination  of  the  co-partnership  of  seven  years,  Humphrey 
the  co-partnership  should  continue,  between  his  surviving  partners  HunpHRsy. 
and  his  executors,  for  a  further  period  of  six,  nine  or  twelve 
calendar  months,  as  might  be  by  them  agreed  upon,  to  settle  and 
adjust  the  co-partnership  accounts  and  estates ;  and  that,  until 
such  co-partnership  *8hould  be  determined,  the  surviving  partners  [  •537  ] 
were  to  pay,  unto  such  person  as  he  should  direct,  the  sum  of 
4L  weekly ;  he  gave  and  bequeathed  the  said  sum  of  4Z.,  weekly 
unto  his  wife,  Sarah  Ann  Humphrey;  and  afterwards  expressed 
himself  in  the  following  words :  "As  to  the  produce  of  my  share 
or  interest  in  the  said  co-partnership  business,  monies  and  premises, 
when  the  same  shall  be  fully  adjusted  or  disposed  of,  I  direct  that 
the  produce  thereof,  and  I  give  and  bequeath  the  same  unto  my 
said  wife,  Sarah  Ann  Humphrey;  and  I  also  give  and  bequeath, 
to  my  said  wife,  the  interest  of  the  capital  sum  of  1,000Z.,  for  her 
sole  use  and  benefit  and  free  from  the  debts  and  control  of  any 
husband  she  may  marry,  and  her  receipt  alone  shall  be  a  sufficient 
discharge  to  my  executors.  And  I  also  give  to  her  all  my  house- 
hold furniture,  plate,  linen  and  china,  absolutely :  and  to  my 
daughter,  Ann  Fanny,  now  an  infant,  the  sum  of  500Z.  I  also 
give  and  bequeath,  unto  my  sister-in-law,  Clara  Humphrey,  and 
my  brothers-in-law,  Frederick  Humphrey  and  Horatio  Humphrey, 
and  to  Samuel  the  son  of  John  Humphrey,  the  sum  of  lOOZ.  each, 
to  be  severally  paid  to  them  when  and  as  they  attain  the  age  of 
twenty-one  years.  All  the  rest  and  residue  of  my  personal  estate 
and  effects,  subject  to  the  payment  of  my  just  debts  and  funeral 
and  testamentary  expenses,  I  give  and  bequeath  unto  my  brothers^ 
Charles  and  John  Wrainch  Humphrey,  equally  between  them." 

The  testator  died  on  the  9th  of  October,  1844.  Charles  Humphrey, 
one  of  his  brothers  and  residuary  legatees,  died  in  January,  1849, 
having  bequeathed  his  residuary  personal  estate  to  John  Wrainch 
Humphrey,  and  appointed  him  and  Benjamin  Humphrey  his 
executors.  J.  Wrainch  Humphrey  died  in  May,  1849,  intestate. 
The  plaintiff,  Jane  Humphrey,  was  his  administratrix.  *The  I  *538  ] 
defendants  to  the  bill  were  Benjamin  Humphrey,  and  the  testator's 
widow,  and  Joseph  Billings,  her  second  husband.  The  question 
was  whether  the  bequest,  in  the  testator's  will,  of  the  interest  of 
the  capital  sum  of  1,0002.  to  his  wife,  for  her  sole  use  and  benefit, 
&c.,  gave  her  the  absolute,  or  only  a  life  interest  in  that  sum. 

Mr,  Malins  and  Mr,  Swinburnej  for  the  plaintiffs.     *     *     ♦ 
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[b.b. 


Humphrey 

c. 
Humph  RBT. 

[  539] 

[540] 


Mr,    Stuart 
Humphrey.    * 


and 

«    « 


Mr.   Rudall,  for  the  defendant  Benjamin 


Mr.  Bethell  and  Mr.  Cole  appeared  for  Mr.  and  Mrs.  Billings. 

The  Yige-Chanobllob  : 

An  unlimited  gift  of  the  income  of  a  fund,  has  been  held  to  pass 
the  capital  too  frequently  for  me  to  decide  otherwise. 

It  is  true  that  the  gift,  here,  is  followed  by  the  words:  "  for  her 
sole  use  and  benefit ; "  but  those  words,  or  words  equivalent  to  them, 
have  been  held  insufficient  to  limit  the  interest  of  the  legatee  to  an 
interest  for  life.  Then  a  distinction  was  pointed  out  between  the 
gift  in  question  and  that  of  the  testator's  furniture  &c.,  which  also 
he  bequeaths  to  his  wife,  adding,  however,  the  word  **  absolutely." 
But  I  think  it  better  to  decide  consistently  with  a  rule  which  every 
one  can  understand,  than  to  decide  otherwise  upon  so  slender  a 
ground. 

I  may  add  that  the  circumstance  of  the  word,  '*  receipt,"  being 
used  in  the  singular  number,  rather  shows  that  the  legatee  might 
give  one  receipt  for  the  whole  sum. 

Declare  that  Mrs.  Billings  is  entitled  to  the  1,0002.  for  her 
separate  use,  and  direct  it  to  be  paid  to  her  on  her  giving  her 
separate  receipt  for  it. 


1861. 

A/ay  9,  10, 

12,27,28,29. 

Lord  Cran- 
WOBTH,  V.-C. 

[  650] 


BEMAN  V.  RUFFORD(l). 

(1  Simons  (N.  S.)  550—573 ;  S.  C.  20  L.  J.  Oh.  537  ;  15  Jur.  914.) 

A  Bailway  Company  donstituted  under  an  Act  of  Parliament,  agreed, 
with  two  other  i{  ail  way  Companies,  that  the  whole  concern,  without 
incumbrance,  when  completed,  should  be  worked  by  those  two  Companies, 
who  should  have  perfect  control  and  exercise  all  the  rights  of  the  first- 
mentioned  Company,  and  who  should  find  stock,  and  work  the  concern  for 
twenty-one  years : 

Held  that  the  agreement  was  illegal,  as  being  in  violation  of  the  Act 
under  which  the  first-mentioned  Company  was  constituted;  and  that, 
though  a  very  large  majority  of  the  sharaholders  present  at  a  meeting 
had  sanctioned  the  agreement,  the  dissentients  might  file  a  bill  on  behalf 
of  themselves  and  the  other  shareholders  against  the  Company  and  its 
dii'ectors,  to  have  it  declared  void. 

In  the  spring  of  1844,  a  scheme  was  formed,  by  certain  individuals 
in  concert  with  the  Great  Western  Railway  Company,  for  making 
a   broad-gauge  railway  from  Wolverhampton    by  Worcester    to 


(1)  Midland  By.  Co.  v.  (?.  IF'.  liy. 
Co.  (1873)  8  Ch.  at  p.  845, 42  L.  J.  Ch. 
438,  28  L.  T.   718;   Srveiioaks,  Maid- 


Btoiic,  iix.  Ry.  Co.  v.  L.  Ch.  &  D. 
By.  Co.  (1879)  11  Ch.  D.  625,  48  L.  J. 
Ch.  513,  40  L.  T.  bib. 
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Oxford ;  where  it  was  to  unite  with  the  Great  Western  Bailway ;  Beman 
and,  in  August  following,  the  committee  of  management  of  the  ruffobd. 
projected  railway,  agreed,  with  the  directors  of  the  Great  Western, 
*to  grant  a  lease  of  it  to  that  Company,  on  certain  terms  (which,  [  *55i  ] 
however,  were  varied  by  an  agreement  of  the  20th  of  September, 
1844) :  and  the  Great  Western  agreed  to  use  their  exertions  and 
influence  to  obtain  an  Act  of  Parliament  for  making  the  railway. 
Accordingly,  in  the  next  session  of  Parliament,  a  bill  was  brought 
in  for  that  purpose ;  and,  after  encountering  great  opposition  from 
the  Company  then  called  the  London  and  Birmingham  Bailway 
Company,  it  received  the  Boyal  assent  in  August,  1845.  By  it  the 
projected  Company  was  incorporated  as :  '*  The  Oxford,  Worcester 
and  Wolverhampton  Bailway  Company  : "  and,  after  reciting  that 
the  formation  of  the  intended  railway,  would  be  beneficial  to  the 
interests  of  the  Great  Western,  the  Act  empowered  that  Company 
to  subscribe  to  and  become  shareholders  in  the  undertaking,  to 
the  extent  of  750,0002. ;  and  to  depute  a  person  to  vote  on  their 
behalf,  at  meetings  of  the  Company ;  and  to  nominate  six  members 
of  their  body,  to  be  directors  of  the  Company.  The  Act  then 
enacted  that  the  railway  should  commence  by  a  junction  with 
the  Oxford  branch  of  the  Great  Western,  and  terminate  at  or 
near  the  Wolverhampton  station  of  the  Grand  Junction  Bailway 
Company :  that  the  railway  should  be  constructed  and  completed, 
in  all  respects,  to  the  satisfaction  of  the  engineer  of  the  Great 
Western,  and  should  be  formed  of  such  gauge  and  according  to 
such  mode  of  construction  as  would  admit  of  its  being  worked 
continuously  with  the  Great  Western :  and,  after  reciting  that  the 
railway  was  intended  to  be  connected  with  the  Birmingham  and 
Gloucester  Bailway  at  Abbotswood,  and  with  the  Grand  Junction 
at  or  near  Wolverhampton,  the  Act  enacted  that  the  Company 
thereby  incorporated,  should  lay  down  and  maintain,  upon  the 
whole  extent  of  its  line  between  the  junction  of  it  with 
the  Birmingham  and  Gloucester  at  Abbotswood  and  the  junction 
of  it  with  the  Grand  ^Junction  near  Wolverhampton,  additional  [  *552  ] 
rails  adapted  to  the  gauge  of  those  two  railways,  so  as  to  allow 
of  the  free  passage  of  carriages  passing  to  or  from  them  (i).  A 
subsequent  section  empowered  the  Company  to  lease  their  railway 
to  the  Great  Western,  for  such  term  of  years  and  on  such  con- 
ditions as  might  be  mutually  agreed  on,  and  also  to  sell  it  to  the 
Great  Western;    and  it   enacted   that,  after  such  sale,  the  two 

(1)  Sect.  44.    It  is  referred  to  in  thej'udgment. 
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Beuak      railways  should  be  amalgamated.    The  Act  then  empowered  the 
RuFFORD.     Oxford,  Worcester  and  Wolverhampton,  and  the  Great  Western 
Companies,  to  enter  into  such  contracts  for  effecting  the  purposes 
aforesaid,  or  for  otherwise  working  or  using  the  railway  or  any 
part  thereof,  or  for  the  maintenance  and  repair  thereof,  or  any  part 
thereof,  as  those  two  Companies  might  deem  advisable,  and  subject 
to  such  terms  and  conditions  as  might  be  mutually  agreed  upon 
between  them ;  and  it  enacted  that  any  contract  or  agreement 
made,  before  the  passing  of  the  Act,  for  any  of  the  purposes  afore- 
said, by  the  provisional  committee  of  the  Oxford,  Worcester  and 
Wolverhampton  Railway,  and  the  directors  of  the  Great  Western, 
should  be  as  valid  and  binding  as  if  made  subsequently  to  the 
passing  of  the  Act  and  in  conformity  with  its  provisions:  and, 
after  reciting  that  the  Great  Western  were  willing  to  undertake, 
in  case  of  need,  the  due  completion  of  the  railway,  it  empowered 
the  Great  Western  to  complete  it,  in  case  the  Oxford,  Worcester 
and  Wolverhampton  Company  should  not  do  so  within  the  time 
limited  by  the  Act :  and,  after  reciting  that  the  Great  Western 
Company  were  or  might  become,  not  only  lessees  or  purchasers 
of  the  intended  railway  or  subscribers  to  it,  but  would  also  derive 
considerable  advantage  from  the  construction  of  it,  by  means  of 
the  additional  traffic  which  would  be  brought  upon  their  main  line, 
I  *bb'6  ]      and,  therefore,  *it  was  reasonable  to  subject  the  Great  Western 
to  the  provisions  of  an  Act  of  the  then  last  session,  entitled,  ''  An 
Act  to  attach  certain  Conditions  to   the  Construction  of  future 
Railways,"  &c.  (7  &  8  Vict.  c.  85),  the  Act  enacted  that  the  pro- 
visions of  that  Act  should  apply  to  and  include  the  Great  Western 
in  the  same  manner  and  to  the  same  extent  as  if  that  Company 
had  not  been  incorporated  until  the  passing  of  the  now-stating  Act. 
The  Great  Western,  in  exercise  of  the  powers  given  to  them 
by  the  Act,  took  shares  in  the  railway  to  a  large  amount,  and 
appointed  members  of  their  own  body  to  be  directors  of  it.    On 
the  22nd   of  Novem.,    1845,  the  Oxford,   Worcester  and  Wolver- 
hampton Company,  finding  that  a  greater  capital  would  be  required 
for  making  their  railway  than  they  at  first  supposed,  one  of  their 
directors  wrote  to  the  chairman  of  the  Great  Western,  requesting 
that  Company  to  take  into  consideration  the  propriety  of  granting 
them  a  higher  rent  and  other  more  favourable  terms  for  the  lease 
of  their  railway,  than  they  had  stipulated  for  by  the  agreement 
of   September,  1844.     On   the  25th  of  November,  the  chairman 
wrote,    in   answer,   that   he   would   bring    the    letter   before  the 
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directors  of  the  Great  Western ;  and  that  he  fully  admitted  the  Bsman 
reasonableness  of  the  grounds  on  which  an  alteration  in  the  terms  rufford. 
of  the  agreement  was  applied  for.  On  the  10th  of  February,  1846, 
the  directors  of  the  Great  Western  came  to  certain  resolutions  for 
granting  an  increased  rent  and  other  more  favourable  terms  to  the 
Oxford,  Worcester  and  Wolverhampton  Company :  and,  the  share- 
holders of  the  Great  Western,  at  a  general  meeting  held  on  the 
12th  of  the  same  month,  empowered  their  directors  to  enter  into 
an  arrangement  with  the  directors  of  the  Oxford,  Worcester  and 
Wolverhampton  Company,  for  modifying,  in  favour  of  the  latter, 
certain  of  the  terms  of  the  agreement,  *subject  to  such  conditions  [  •554  ] 
as  might  seem  equitable  between  the  Companies.  Those  resolutions 
were  made  known  to  the  Oxford,  Worcester  and  Wolverhampton 
Company ;  and  on  the  27th  of  the  same  month,  the  shareholders, 
at  a  meeting,  empowered  their  directors  to  enter  into  an  agreement, 
with  the  directors  of  the  Great  Western,  for  modifying  the  terms 
previously  arranged  for  the  lease  of  their  line  to  that  Company, 
subject  to  such  conditions  as  might  seem  equitable  between  the 
Companies. 

The  bill,  which  was  filed  in  March,  1851,  by  three  of  the  share- 
holders in  the  Oxford,  Worcester  and  Wolverhampton  Company, 
on  behalf  of  themselves  and  the  other  shareholders  except  the 
defendants,  against  that  Company  and  the  directors  of  it,  and  also 
against  the  London  and  North-Western  and  the  Midland  Counties 
Companies,  after  stating  as  above,  alleged  that  it  was  for  the 
interest  of  the  shareholders  in  the  Oxford,  Worcester  and  Wolver- 
hampton Company,  that  the  line  of  that  Company's  railway, 
should  be  worked  in  concert  with  the  Great  Western;  and  that 
it  was  the  duty  of  the  directors  of  the  former  Company,  to  have 
carried  into  effect  the  agreement  of  September,  1844,  modified 
only  by  the  said  resolutions  of  the  Great  Western  Company ;  and 
that  the  Oxford,  Worcester  and  Wolverhampton  Company,  pro- 
ceeded with  their  works  and  the  same  were  laid  out  with  the  view 
of  working  their  line  in  concert  with  the  Great  Western,  on  the 
broad  gauge,  according  to  their  Act  of  Parliament  and  in  pursuance 
of  their  agreement  with  the  Great  Western ;  but  that,  difficulties 
having  arisen  in  raising  the  capital  necessary  for  the  said  works, 
the  further  progress  thereof,  was  partially  suspended. 

The  bill  then  stated  that  a  majority  of  the  directors  of  *the       [  *^55  ] 
Oxford,  Worcester  and  Wolverhampton  Company,  had  lately  deter- 
mined not  to  carry   into  effect  the   agreement   so  modified   as 
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bbman      aforesaid,  or  to  enter  into  any  agreement  whatever  with  the  Great 

RuFTOBD.     Western,  or  to  work  their  line  in  connection  with  that  Company ; 

and  that  they  had  entered  into  the  following  arrangement  with 

the    London    and    North-Western    and    the    Midland    Counties 

Companies : 

"  The  Oxford,  Worcester  and  Wolverhampton  Railway  to  be 
completed,  as  a  narrow-gauge  double  line,  (except  as  follows)  ready 
for  efficient  working  in  all  respects,  from  the  Bucks  line  at  Oxford : 
The  whole  concern  without  incumbrance,  when  completed,  to  be 
worked  by  the  London  and  North  Western  and  Midland  Companies, 
who  shall  have  perfect  control,  and  exercise  all  the  rights  of  the 
Oxford,  Worcester  and  Wolverhampton  Company,  and  who  shall 
find  stock  and  work  the  concern  for  twenty-one  years  on  the 
following  terms :  The  gross  receipts  from  all  sources,  to  be  carried 
to  a  common  fund  [and  to  be  divisible  between  the  three  Railway 
Companies  in  the  manner  therein  provided]. 

[  657  ]  A  single  line  only,  with  proper  sidings  and  passing  places,  and 

the  telegraph,  to  be  laid  down,  in  the  first  instance,  between 
Oxford  and  Moreton-in-the-Marsh  (or  Daylesford) ;  but  the  line  to 
be  doubled,  at  the  cost  of  the  Oxford,  Worcester  and  Wolverhampton 
Company,  provided,  during  the  existence  of  this  agreement,  the 
traffic  requires  it. 

[Some  other  provisions  of  the  agreement  are  set  forth  in  the 
following  judgment  so  far  as  they  are  material  for  the  purpose 
of  these  proceedings.] 

[  558  ]  The  bill  then  set  forth  certain  resolutions  which  were  [passed, 

to  give  effect]  to  the  said  arrangement,  at  a  meeting  of  the  directors 
of  the  Oxford,  Worcester  and  Wolverhampton  Company,  on  the  21st 
of  February,  1861.     *     *     * 

[  560  ]  The  bill  prayed  that  the  agreement  with  the  London  and  North 

Western  and  the  Midland  Counties  Companies  might  be  declared  to 
be  at  variance  with  the  provisions  of  the  Oxford,  Worcester  and 
Wolverhampton  Company's  Act,  and  to  be  void;  and  that  the 
directors  of  that  Company,  and,  if  necessary,  that  Company  itself, 
and  that  the  London  and  North  Western  and  the  Midland  Counties 
Companies,  might  be  restrained  from  carrying  the  agreement  into 
effect,  and  from  constructing  the  railway  pursuant  thereto,  or  other- 
wise than  according  to  the  provisions  of  the  Act  for  making  it,  and 
from  expending  any  of  the  funds  of  the  Company  in  constructing 
the  railway  in  conformity  to  the  agreement.     *     *     * 

[  56H  ]  On  the  hearing  of  a  motion  for  the  injunction  prayed  for  by  the  bill. 
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Mr,  Roundell  Palmer  and  Mr.  O.  L.  Russell  appeared  for  the       Bbman 
plaintifb.  rufford. 

Mr.  Bethell  and  Mr.  Freeling  for  the  Great  Western  Company, 
and 

The  Solieitor-General,  Mr.  Rolt,  Mr.  Malins,  Mr.  WiUcock, 
Mr.  FoUettf  Mr.  Berkeley  and  Mr.  Jessel,  for  the  other  parties. 

In  the  course  of  the  argument,  which  is  stated  in  the  judgment, 
the  following  cases  were  cited :  Bagshawe  v.  The  Eastern  Union 
Railway  Company  (i),  Ward  v.  The  Society  of  Attorneys  (2),  Colman 
V.  The  Eastern  Counties  Railway  Company  (8),  Carlisle  v.  The  South 
Eastern  Railway  Company  (4),  Foss  v.  Harbottle  (5),  Mozley  v. 
Alston  (6),  and  Lord  v.  The  Copper  Miners  Company  (7). 

The  Vicb-Chancbllor  : 

The  bill  is  filed  by  three  of  the  shareholders  in  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company,  on  behalf  of 
themselves  and  of  all  the  others ;  and  *the  object  of  it  is  to  prevent  [  *^^^  ] 
the  funds  of  the  Company  from  being  applied  in  a  mode  in  which, 
by  Act  of  Parliament,  they  are  not  authorized  to  be  applied ;  and 
the  parties  who  have  filed  this  bill,  were  clearly  entitled  to  file 
it  for  that  purpose.  No  doubt  the  parties  who  are  materially 
interested  in  the  question,  are  the  Great  Western  Bailway  Company : 
there  is  no  disguising  that,  nor,  as  far  as  I  can  see,  is  there  any 
wish  to  disguise  it.  The  bill,  however,  is  filed  by  the  shareholders 
in  the  Oxford,  Worcester  and  Wolverhampton  Eailway  Company, 
and  the  principle  on  which  they  are  entitled  to  file  it  on  behalf  of 
themselves  and  all  the  other  shareholders,  is  that  this  Court  will 
not  allow  any  of  them  to  say  that  they  are  not  interested  in 
preventing  the  law  of  their  Company  from  being  violated.  It  will 
not  allow  any  of  them  to  speculate  as  to  whether  it  would  be  more 
advantageous  to  do  something  which  the  Act  of  Parliament  does 
not  authorize  to  be  done ;  and  therefore  it  is  that  a  very  small 
number  or,  indeed,  one  of  the  shareholders  may  file  a  bill  on  behalf 
of  the  whole  body,  although,  at  a  meeting  of  the  Company,  a  large 
majority  of  the  other  shareholders  may  have  sanctioned  that  course 

(1)  86  B.  B.  148  (2  Mac.  &  G.  389).  (5)  62  B.  B.  185  (2  Hare,  461). 

(2)  66  R  B.  101  (1  CoU.  370).  (6)  65  B.  R  520  (1  Ph.  790). 

(3)  76  B.  B.  78  (10  Beav.  I).  (7)  78  B.  R  270  (2  Ph.  740). 

(4)  88  R  B.  497  (1  Mac.  &  G.  6b9). 
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Bbman  of  proceeding  which  the  bill  complains  of.  The  shareholders  so 
RuFJTORD.  filing  this  bill,  say  that  their  Company,  together  with  the  directors 
of  it,  have  entered  into  a  contract,  with  the  North  Western  and  the 
Midland  Companies,  to  make  a  railway  different  from  that  which 
was  contemplated  by  the  Act  of  Parliament,  and  so  to  apply  funds, 
which  the  plaintiffs  say  are  their  funds,  in  a  mode  in  which  they 
were  never  authorized  to  be  applied ;  and,  therefore,  the  plaintiffs 
seek  to  restrain  them. 

The  case  was  rested  on  three  main  grounds.    First  of  all,  it  was 
said  that,  by  the  Act  of  Parliament  which  incorporated  the  Oxford, 

[  •ses  ]  Worcester  and  Wolverhampton  Company,  *there  was  a  sort  of  union 
constituted  between  them  and  the  Great  Western  Bailway  Company, 
which  rendered  it  impossible  for  the  Oxford,  Worcester  and  Wolver- 
hampton Company,  afterwards,  to  unite  themselves,  in  interest,  with 
the  North  Western  Company  or  the  Midland  Company,  to  the  preju- 
dice of  the  Great  Western  Company.  Secondly,  it  was  said  that,  if 
that  be  not  a  correct  view  of  the  case,  still  there  were  contracts 
between  the  Oxford,  Worcester  and  Wolverhampton  Company  and 
the  Great  Western  Company,  which  prevented  them,  independently 
of  the  Act  of  Parliament,  or,  if  not  independently,  together  with  the 
Act  of  Parliament,  from  contracting  with  the  London  and  North 
Western  and  the  Midland  Counties  Companies  :  and,  thirdly,  it  was 
said  that  the  contract  which  has  been  entered  into  between  the 
Oxford,  Worcester  and  Wolverhampton  Company  and  the  North 
Western  and  Midland  Companies,  is  a  contract  which,  irrespective 
of  any  engagement  of  the  Oxford,  Worcester  and  Wolverhampton 
Company  with  the  Great  Western  Company,  is,  of  itself,  an  illegal 
contract,  and,  therefore,  ought  not  to  be  carried  into  effect:  and,  if 
that  be  a  correct  view  of  the  law,  I  am  clearly  of  opinion,  both 
on  principle  and  authority,  that  it  is  the  province  of  this  Court  to 
prevent  the  contract  from  being  carried  into  effect :  because,  on  the 
principle  that  has  been  so  often  laid  down,  this  Court  will  not 
tolerate  that  parties  having  the  enormous  powers  which  Bailway 
Companies  obtain,  should  apply  one  farthing  of  their  funds  in  a 
way  which  differs,  in  the  slightest  degree,  from  that  in  which  the 
Legislature  has  provided  that  they  shall  be  applied. 

I  have  already  said  it  is  my  opinion,  and  it  is  my  strong  opinion, 
that  the  contract  which  has  been  entered  into  between  the  Oxford, 

[  *5es  ]  Worcester  and  Wolverhampton  *Company  and  the  North  Western 
and  the  Midland  Companies,  is  a  contract  which  is  illegal ;  at  the 
same  time,  it  is,  undoubtedly,  purely  a  legal  question ;  and,  therefore, 
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I  must  direct  a  case  to  be  stated  for  the  opinion  of  a  court  of  law       Beman 
upon  the  point.  Rufp'obd. 

Then  the  question  arises  what  is  to  be  done  after  the  case  is 
stated,  and  before  the  opinion  of  the  court  of  law  is  given  upon  it  ? 
That  I  take  to  be  purely  a  question  for  the  discretion  of  this  Court. 
The  present  Lord  Chancellor,  Lord  Truro,  states  that  very  distinctly, 
in  the  case  to  which  I  was  referred  :  The  Shrewsbury  and  Birming- 
ham V.  The  London  and  North  Western  Railivay  Company  (1).  That 
case  came  before  Lord  Truro  on  a  motion  to  dissolve  an  injunction 
which  was  granted  after  Lord  Cottenham  had  decided  that  the 
contract  which  had  been  entered  into  between  the  parties,  was  a 
legal  contract,  or,  at  all  events,  that  the  bill  which  sought  a  specific 
performance  of  that  contract,  was  not  demurrable  :  and  Lord  Truro, 
evidently,  I  think,  doubting  whether  Lord  Cottenham  had  not  been 
hasty  in  his  view,  gave  the  plaintiffs  liberty  to  bring  such  action  as 
they  might  be  advised,  but  refused,  and,  I  think  most  wisely,  to 
continue  the  injunction  until  the  trial  of  the  action.  His  Lordship, 
however,  directed  the  defendants  to  keep  an  account,  which,  he  said, 
would,  probably,  be  more  beneficial  to  the  plaintiffs  than  continuing 
the  injunction  would  be ;  for,  if  it  should  turn  out,  eventually,  that 
the  defendants  had  no  right  to  do  what  the  bill  sought  to  prevent, 
then  he  should  only  have  to  direct  them  to  account,  to  the  plaintiffs, 
for  the  profits  which  they  had  made,  and  complete  justice  would  be 
done  to  the  plaintiffs  ;  and,  if  it  should  turn  out  otherwise,  no  injury 
*would  be  done  to  any  one.  But  that  is  not  the  case  here ;  because  t  *^^^  ] 
the  plaintiffs  say  that  their  money  is  intended  to  be  laid  out  in 
constructing  a  railway  which  their  Company  have  no  right  to 
construct ;  and  that,  thereby,  irreparable  injury  will  be  done  to 
them ;  for  their  money  cannot  be  got  back  by  taking  up  the  rails 
and  selling  them ;  and  the  Company,  if  not  insolvent,  is  in  great 
pecuniary  difficulties.  Under  these  circumstances,  if  I  am  right  in 
saying  that  the  agreement  is  illegal,  or  that  it  has  such  an  appear- 
ance of  illegality  that  I  must  direct  a  case  for  the  opinion  of  a  court 
of  law,  I  must  couple  that  with  an  interim  injunction  restraining 
the  expenditure  of  the  money  in  the  prohibited  mode ;  and  that  is 
the  course  which  I  propose  to  take. 

That  being  so,   I   will  now  state  why  it  is  that  I  think  this 

agreement  is  illegal.     It  first  stipulates  that  the  Oxford,  Worcester 

and  Wolverhampton  Eailway,  except  a  certain  part  of  it,  on  which 

a  single  line  of  narrow  gauge  rails  is  to  be  laid  down,  shall  be 

(1)  87  R.  H.  14  (3  Mac.  &  G.  70). 
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Bkmak  constructed  as  a  doable  narrow-gauge  line.  Consequently,  accord- 
BuFFosD.  ^g  ^  ^h^s  agreement,  rails  are  to  be  laid  down,  throughout  the 
whole  of  the  line,  on  the  narrow  gauge.  Then  the  first  question 
that  arises,  is  whether,  regard  being  had  to  their  Act  of  Parliament, 
the  Oxford,  Worcester,  and  Wolverhampton  Company  have  a  right  to 
make  a  narrow-gauge  line  throughout?  In  my  opinion,  although 
I  intend  to  grant  the  interim  injunction,  they  have :  for  I  think 
that  all  that  they  are  bound  to  do  in  conformity  with  their  Act  of 
Parliament,  is  to  form  their  railway  of  such  a  gauge  as  will  admit 
of  its  being  worked  continuously  with  the  Great  Western,  and  to 
lay  down,  on  certain  parts  of  their  line,  additional  rails  adapted  to 
the  gauge  of  the  Birmingham  and  Gloucester  and  Grand  Junction 

[  *5f{8  ]      Bailways,  that  is  to  say,  to  make  a  broad  gauge  throughout  *the 
whole  line,  and  a  mixed  gauge  or  a  narrow  gauge  on  part  of  it. 

It  may  be  asked,  if  it  is  my  opinfon  that  they  have  a  right  to  lay 
down  rails  on  the  narrow-gauge,  why  do  I  restrain  them  from  doing 
so?  My  answer  is  that,  although  I  think  that,  if  the  Company 
meet  and  resolve,  as  an  abstract  proposition,  that  it  will  be  for 
their  interest  to  lay  down  a  narrow-gauge  line  of  rails,  they  may  do 
so ;  yet  I  think  that  they  cannot  do  it  in  pursuance  of  the  agree- 
ment which  they  have  made  with  the  North  Western  and  Midland 
Companies;  because,  in  my  opinion,  that  agreement  is  quite 
illegal;  and  1  do  not  know  what  arrangement  the  Oxford,  Wor- 
cester and  Wolverhampton  Company  would  have  made,  if  it  had  not 
been  for  that  agreement.  That  is  the  reason  why  I  do  not  think 
that  the  question,  whether  they  may  lay  down  a  continued  narrow- 
gauge  line  of  rails,  really  arises  in  this  case :  for,  whether  they  can 
make  such  a  line  or  not  (though  it  is  my  opinion  that  they  can)  I 
am  clear  that  they  cannot  make  it  pursuant  to  this  agreement. 

My  reason  for  thinking  so  is  that,  having  agreed  to  make  a 
narrow-gauge  line  throughout,  except  in  a  particular  place,  (where 
it  is  to  be  only  single  for  a  certain  time)  they  go  on  to  say  this : 
"  The  whole  concern,  without  incumbrance,  when  completed,  to  be 
worked  by  the  London  and  North  Western  and  Midland  Companies, 
who  shall  have  perfect  control  and  exercise  all  the  rights  of  the 
Oxford,  Worcester  and  Wolverhampton  Company,  and  who  shall  find 
stock  and  work  the  concern  for  twenty-one  years,  on  the  following 
terms :  The  gross  receipts,  from  all  sources,  to  be  carried  to  a 
conmion  fund ;  out  of  which  the  following  charges  are  to  be  paid 

[  ♦sea  ]      in  the  order  stated :  First,  58,(X)0Z.  per  annum  (or  it  *may  be, 
eventually,  60,0(X)Z.)  to  the  Oxford,  Worcester  and  Wolverhampton 
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Company,  to  provide  for  debentures  and  preference  shares."    In       Bshak 
my  opinion,  this  is  neither  more  nor  less  than  a  contract,  on  the     RuFroBD. 
part  of  the  Oxford,  Worcester  and  Wolverhampton  Company,  that, 
when  their  line  is  completed,  they  will  hand  it  over  to  be  worked 
by  the  London  and  North  Western  Company  and  the  Midland 
Company.    I  put  the  question,  several  times,  to  the  various  gentle- 
men who  appeared  in  the  different  interests,  and  I  do  not  think 
that  any  of  them  construed  it  quite  in  the  same  way ;  but,  in  my 
opinion  it  is  just  the  same  thing,  practically,  as  if  they  had  leased 
the  line  to  the  two  other  Companies :  because  what  they  say  is,  not 
that  the  Midland  and  the  North  Western  Companies  are  to  run 
their  trains  upon  the  line,  but  that  the  whole  concern,  without 
incumbrance,  when  completed,  is  to  be  worked  by  the  London  and 
North  Western  and  Midland  Companies,  who  shall  have  perfect 
control  and  exercise  all  the  rights  of  the  Oxford,  Worcester  and 
Wolverhampton   Company.     However,  as  a  case  will  be  stated  for 
the  opinion  of  a  court  of  law  upon  this  agreement,  I  shall  not 
make  any  further  observation  upon  it  than  that,  in  my  opinion,  by 
it  the  Oxford,  Worcester  and  Wolverhampton  Company  are  dele- 
gating the  functions  which  the  Legislature  has  given  them,  to  other 
parties,  which  they  have  no  possible  right  to  do.      For  the  security 
of  the  public,  there  are  a  vast  quantity  of  duties  imposed  on  that 
Company.    They  are  bound  to  have  stationmasters  and  policemen  and 
to  have  proper  people  to  attend  to  the  signals ;  and  a  variety  of  other 
duties  are  imposed  upon  them,  in  which  the  public  are  concerned. 
And,  although  it  was  said  that  there  was  nothing  in  the  agreement 
to  prevent  the  construction  that  the  Oxford,  Worcester  and  Wolver- 
hampton Company  are  still  to  do  all  these  things,  and  that  the 
meaning  of  the  contract  is  *that  the  North  Western  and  the  Mid-       [  *57o  ] 
land  Companies  are,  merely,  to  run  their  carriages  on  the  railway ; 
I  must  say  I  think  it  is  idle  to  suppose  that  that  was  the  meaning. 
The  Act  requires  a  great  many  things  to  be  done  by  this  incorporated 
Company,  which  the  Company  has  agreed  shall  be  done,  not  by 
themselves,  but  by  the  North  Western  and  the  Midland  Companies; 
therefore,  in  my  opinion,  the  agreement  is  illegal.     And  I  do  not 
think  that  view  of  it  is  at  all  varied  by  the  circumstance  that,  when 
the  Oxford,  Worcester  and  Wolverhampton  Company  were  about  to 
put  their  seal  to  it,  they  appended  the  following  resolution :  "That 
this  Company  retain  power  to  ensure  the  full  development  of  the 
traffic  of  the  line  in  a  manner  satisfactory  to  the  board."     After  they 
have  delegated,  to  others,  the  full  right  of  working  the  railway,  with 
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Biaf  AN  all  the  powers  they  had  themselves,  it  would  be  difficult,  according 
RuFFOED  to  any  definition  of  the  term,  "development,"  to  say  that  they  could 
exercise  and  fulfil  their  powers,  and  perform  all  their  engagements. 
I  think  that  what  they  meant  by  that  resolution,  was  that  if  they 
found  that  the  North  Western  and  Midland  Companies  were  playing 
them  false,  and  not  sending  a  due  proportion  of  the  traffic  that  was 
coming  from  beyond  Wolverhampton  up  to  London,  through  the 
Oxford,  Worcester  and  Wolverhampton  line,  but  taking  more  than 
a  fair  share  over  the  old  Birmingham  line,  that  then  they  might 
call  them  to  account  for  so  doing.  That  I  think  is  the  meaning  of 
the  resolution :  it  clearly  cannot  annul  (for  that  was  the  argument) 
all  that  went  before :  if  that  were  so,  it  would  neutralize  the  whole, 
and  make  the  agreement  a  nullity ;  and,  therefore,  it  is  impossible 
to  put  that  construction  upon  it.  For  these  reasons,  which  I  have 
stated  shortly,  I  think  that  the  agreement  is  void,  and  that  I  ought 
to  restrain  the  parties  from  carrying  into  execution  that  part  of  it  at 
[  *57i  ]  least,  which,  if  I  do  not  restrain  them,  may  cause  *what  we  call,  for 
want  of  a  better  expression,  irreparable  injury,  that  is,  the  expendi- 
ture of  money  which  it  will  be  impossible,  perhaps,  ever  to  get  back 
again. 

That  is  the  view  I  take  of  the  case,  and,  having  said  that,  it  is 
not  strictly  necessary  for  me  to  say  any  more.  My  view  is  that  it 
would  have  been  competent  to  the  Company  to  have  sanctioned  a 
double  or  a  single  narrow-gauge  line  throughout,  but  that  it  is 
not  competent  for  them  to  enter  into  this  agreement ;  and  so  that 
I  cannot  permit  that  narrow-gauge  line  to  be  made  in  pursuance  of 
this  agreement,  which  is,  in  itself,  altogether  void. 

With  regard  to  the  other  part  of  the  argument,  namely,  that  the 
Oxford,  Worcester  and  Wolverhampton  Company  is  bound  to  the 
Great  Western  Company,  I  confess  I  have  not  felt  at  all  satisfied 
about  that ;  and  as  I  am  of  opinion,  on  the  other  ground,  that  I 
ought  to  restrain  the  defendants,  it  is  not  necessary  for  me  to  decide 
that  matter ;  but  I  think  that  the  answer  that  has  been  given  is  satis- 
factory. No  doubt  great  powers  have  been  given  to  the  Great 
Western  Company,  with  reference  to  the  other  Company ;  but  they 
are  all  defined.  They  are  to  have  the  right  of  taking  a  very  large 
quantity,  (about  760,0(X){.  worth)  of  shares.  They  are  to  have, 
whether  they  take  the  shares  or  not  (as  I  read  the  Act)  six  of  their 
own  body  as  directors  of  this  body.  They  are  empowered  to  take  a 
lease  of  the  railway ;  and  it  is  to  be  constructed,  in  all  respects,  to 
the  satisfaction  of  their  engineer :  and  the  gauge  of  it  is  to  be  such 
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as  to  admit  of  its  being  worked  continuously  by  them ;  and  one  or  bkman 
two  other  powers  are  given  to  them ;  but  they  are  all  defined :  and  buffobd. 
I  do  not  think  that  there  is  anything  in  the  Act  which  prevents  the 
Oxford,  Worcester  and  Wolverhampton  Company  from  doing  any- 
thing that  may  be  thought,  by  *the  Great  Western  Company,  [  *672  ] 
prejudicial  to  them,  if  it  is  not,  necessarily,  in  contravention  of  the 
particular  clauses  relating  to  them.  With  regard  to  the  agreements 
between  those  two  Companies,  I  do  not  think  there  is  now  any 
binding  one.  Perhaps,  at  one  time,  there  was.  I  allude  to  the 
agreement  of  the  20th  of  September,  1844,  which  was  entered  into 
before  the  Act  passed;  but  after  the  Company  was  formed,  and 
when  it  was  found  that  a  vast  deal  more  money  than  was  originally 
supposed,  was  required  to  make  the  railway,  that  agreement  was 
abandoned  by  common  consent,  as  being  an  impossible  agreement. 
Then  they  applied  to  the  Great  Western  to  guarantee  to  them 
a  much  larger  amount  of  rent  than  they  had  originally  stipulated 
for ;  and  to  grant  them  more  beneficial  terms  for  the  lease  of  their 
railway  in  other  respects.  And  the  Great  Western  took  the  appli- 
cation into  consideration,  and  passed  certain  resolutions  which 
showed  their  willingness  to  comply  with  it  to  some  extent  at  least ; 
but  the  Oxford,  Worcester  and  Wolverhampton  Company  do  not 
appear  to  have  done  anything  in  consequence  of  those  resolutions, 
beyond  empowering  their  directors  to  enter  into  an  agreement  with 
the  Great  Western,  subject  to  such  conditions  as  might  seem 
equitable.  Under  these  circumstances,  it  does  not  seem  to  me 
that  there  is  any  binding  agreement  between  the  Great  Western 
and  the  Oxford,  Worcester  and  Wolverhampton  Companies. 

The  order  which  I  shall  make  is  that  a  case  be  stated  for  the 
opinion  of  a  court  of  law  as  to  the  validity  of  the  agreement 
between  the  Oxford,  Worcester  and  Wolverhampton  Company  and 
the  London  and  North  Western  and  Midland  Counties  Companies ; 
and  that,  in  the  mean  time,  the  Oxford,  Worcester  and  Wolver- 
hampton Company  be  restrained  from  doing  any  act  for  *or  [  "oTS  ] 
towards  carrying  into  e£fect  so  much  of  that  agreement  as  relates 
to  the  laying  down  of  rails  on  the  narrow  gauge,  on  any  part  of  the 
Oxford,  Worcester  and  Wolverhampton  Company's  line,  except  that 
part  of  it  which  is  specified  in  the  44th  section  of  their  Act. 
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1851. 
JuneU,  16. 

Lord  Cran- 

WORTH,  V.-C. 

[  573  ] 


NAVULSHAW  v.  BROWNRIGG. 

(1  Simons  (N.  8.)  673—585;  S.  C.  21  L.  J.  Ch.  67 ;  15  Jur.  985 ;  affd.  2 
D.  M.  &  G.  441 ;  21  L.  J.  Oh.  908 ;  16  Jur.  979.) 

[Affirmed  on  appeal,  as  reported  in  2  D.  M.  &  6.  441.  This 
decision  turned  upon  the  old  Factors'  Acts,  since  repealed,  con- 
solidated and  amended  by  52  &  53  Vict.  c.  45,  which  brought  similar 
cases  clearly  within  the  terms  of  the  amended  Factors'  Acts.] 


1861. 

JuMtf  7,  1 4, 

26. 

Lord  Crak- 
WORTH,  V.-C. 

[586] 


PRESTON  V,  The  LIVERPOOL,  MANCHKSTER,  and 
NEWCASTLE-UPON-TYNE  JUNCTION  RAIL- 
WAY  COMPANY. 

(1  Simons  (N.  S.)  586—601.) 
[The  decision  in  this  case  on  demurrer  was  subsequently  reversed 
at  the  hearing  of  the  suit  by  the  Master  of  the  Bolls,  as  reported  in 
17  Beav.  114 ;  and  the  decision  of  the  Master  of  the  Bolls  was 
ultimately  affirmed  by  the  House  of  Lords,  as  reported  in  5  H.  L. 
C.605;  25  L.  J.  Ch.421.] 


1861. 
Jufte  2,  14. 


PARKIN  V.  THOROLD. 

(2  Simons  (N.  S.)  1—10 ;  affd.  16  Beav.  59 ;  S.  0.  22  L.  J.  Ch.  170 ;  16  Jur.  959.) 

WORTH  "vSj       [This  was  a   decision  on    an   interlocutory  application  for  the 
[  1  ]         dissolution  of  an  injunction,  and  was  afterwards  overruled  at  the 
hearing  of  the  suit,  as  reported  in  16  Beav.  59.] 


1851. 

July  14,  16, 

21,  2H. 

Lord  Cran- 

WOKTH,  V.-C. 

[12] 


HARCOURT  V.  SEYMOUR  (1). 

(2  Simons  (N.  S.).  12—52 ;  S.  0.  20  L.  J.  Ch.  606;  15  Jur.  740.) 

By  a  settlement  on  the  marriage  of  William,  afterwards  Earl  Harcourt, 
dated  in  1778,  32,000^.  was  assigned  bj  the  intended  husband  to  trustees  to 
be  invested  in  land  which  was  to  be  conveyed  to  the  use  of  the  husband  for 
life,  remainder  to  the  use  that  the  wife  might  receive  a  jointure  of  500/.  a 
year,  and  to  the  use  of  trustees  for  a  term  to  secure  the  jointure  and  to 
raise  5,000/.  for  the  wife  after  the  husband's  death  and  to  the  use  of  trustees 
for  another  term,  to  raise  portions  for  the  children  of  the  marriage,  with 
remainder  to  the  use  of  the  husband's  right  heirs.  There  never  was  any  issue 
of  the  marriage.  The  trustees  invested  20,000/.  of  the  32,000/.  on  mort- 
gage, and  the  rest,  in  the  funds.  In  1823,  the  husband  made  a  statement 
of  his  personal  property,  in  which  he  included  both  the  mortgage-money 
and  the  stock.  In  1828,  he  and  the  mortgagee  and  one  of  the  trustees 
executed  a  deed  by  which  the  mortgage-money  as  well  as  the  interest  of  it 


(1)  In  re  Gordon  (1877)  6  Ch.  D.  531, 
638,  46  L.   J.   Ch.  794 ;    Walrond  v. 


Eosshjn   (1879)    11    Oh.   D.   640,    48 
L.  J.  Ch.  602. 
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was  treated  as  payable  to  him,  his  executors  or  administrators,  and  by     HAncouRT 
which  he  covenanted  that  the  principal  should  not  be  called  in,  for  five  r. 

years,  by  him,  his  executors  or  administrators,  or  by  the  trustees,  in  case  Seymour, 
.the  interest  should  be  regularly  paid.  Afterwards,  in  the  same  year,  he 
made  his  will,  by  which  he  made  a  provision  for  his  wife  (which  she 
accepted)  in  satisfaction  of  the  provision  made  for  her  by  the  settlement ; 
and  devised  all  his  real  estates  to  trustees  in  trust  to  convey  them  to  certain 
of  his  relations  for  their  lives,  successively,  with  remainders  to  their  first 
and  other  sons  in  tail  male,  and,  ultimately,  to  his  own  right  heirs :  and 
he  gave  80,000/.  to  the  same  trustees,  and  directed  them  to  invest  it  in  land, 
and  to  settle  the  land  in  the  same  manner  as  he  had  directed  his  real  estates 
to  be  settled.     He  died  in  1830 : 

Held  that  he  had  elected  to  treat  and  had  treated  the  32,000Z.  as  part  of 
his  personal  estate,  and  that  it  remained  personalty  at  his  death. 

Bt  the  settlement  or  articles  for  a  settlement  made  in  contem- 
plation of  the  marriage  of  William  Harcourt  with  Mary  Lockhart 
widow,  dated  the  2l8t  of  September,  1778,  William  Harcourt  assigned 
the  sums  of  6,000Z.,  *2,000Z.,  and  25,000Z.,  to  which  he  was  entitled  as  [  *13  ] 
therein  mentioned,  to  his  brother,  George  Simon,  Earl  Harcourt, 
William  Danby,  and  two  other  persons,  in  trust,  with  the  consent 
of  William  Harcourt  and  Mary  Lockhart,  and,  after  both  their  deaths, 
of  the  proper  authority  of  the  trustees,  to  lay  out  those  sums  in  the 
purchase  of  freehold  or  copyhold  lands  in  fee  simple,  in  possession, 
which  were  to  be  settled  to  the  use  of  William  Harcourt  for  life, 
with  remainder  to  the  use  of  trustees  and  their  heirs  during  his  life, 
in  trust  for  him;  and,  after  his  decease,  to  the  use  that  Mary 
Lockhart  should  receive,  thereout,  a  yearly  rent-charge  of  6001. ; 
and,  subject  thereto,  to  the  use  of  other  trustees,  for  500  years,  for 
better  securing  the  payment  of  the  rent-charge,  and  for  raising 
5,0002.,  and  paying  the  same  to  Mary  Lockhart,  her  executors,  &c., 
in  case  she  should  survive  William  Harcourt,  (and  which,  together 
with  the  rent-charge,  was  to  be  in  bar  of  her  dower) ;  and,  subject 
thereto,  to  other  trustees,  for  1,000  years,  for  raising  portions  for 
the  children  of  the  marriage ;  and,  subject  thereto,  to  the  use  of 
the  right  heirs  of  William  Harcourt ;  and  it  was  provided  that  the 
settlement  to  be  made  of  the  lands  so  to  be  purchased  should  con- 
tain powers  for  leasing,  selling  and  exchanging  such  lands  and  for 
investing  the  proceeds  of  the  sale  in  the  purchase  of  other  lands, 
which,  as  well  as  the  lands  taken  in  exchange,  should  be  settled  to 
the  uses  thereinbefore  declared :  And  it  was  declared  that,  until 
the  5,0002.,  2,0002.,  and  25,0002.  should  be  invested  in  the  purchase  of 
lands,  the  interest  thereof,  or  of  so  much  thereof  as  should  not  be 
so  invested,  should  be  paid  to  William  Harcourt  during  his  life, 
and  that,  after  his  decease,  those  sums  and  the  interest  thereof,  or 
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Harcoubt  80  much  thereof  as  should  not  be  so  invested,  should  be  subject  to 
Setmoub.  '^he  payment  of  the  500{.  a  year  and  5,0002.  to  Mary  Lockhart,  *and 
[  *H  ]  also  to  the  payment  of  the  portions  of  the  children  of  the  marriage, 
and  that  the  residue  of  such  trust-monies  should  be  paid  to  such 
person  or  persons  as,  by  virtue  of  the  limitations  aforesaid,  would 
be  entitled  to  the  immediate  freehold,  reversion  and  inheritance  of 
the  lands  thereby  agreed  to  be  purchased  and  settled.  And  it  was 
provided  that,  if  William  Harcourt,  his  heirs,  executors  or  adminis- 
trators, should,  at  any  time,  thereafter,  procure  an  estate,  called 
Fipwell  Abbey,  then  belonging  to  his  brother,  to  be  settled  to  the  uses 
thereinbefore  declared  (but  which  he  never  did),  then  the  sum  of 
S2,000Z.,  the  amount  of  the  5,000Z.,  2,0002.  and  25,0002.  should  be 
paid,  assigned  and  made  over  to  him,  his  executors,  administrators 
and  assigns. 

Before  the  year  1808,  1,0002.,  part  of  the  2,0002.,  was  paid  to 
William  Harcourt,  and  he  applied  it  to  his  own  use :  and,  in  that 
year,  the  residue  of  the  2,0002.,  and  the  5,0002.  and  25,0002.  were 
paid  to  George  Simon,  Earl  Harcourt,  and  William  Danby,  the  only 
trustees  of  the  settlement  or  articles  who  were  then  living.  George 
Simon,  Earl  Harcourt,  died  in  April,  1809,  and,  thereupon  William 
Harcourt  and  Mary  his  wife,  became  Earl  and  Countess  Harcourt. 
In  the  same  month  Danby,  at  the  request  of  the  Earl  and  Countess, 
lent  20,0002.,  part  of  the  trust-monies,  to  Sir  George  Lee,  on  a  mort- 
gage, of  estates  in  Bucks,  made  to  Danby  his  heirs  and  assigns ; 
and,  in  the  same  month,  11,0002.,  the  residue  of  the  trust-funds, 
was  laid  out  in  Exchequer  bills,  which  were  afterwards  sold,  and 
the  proceeds  invested  in  the  purchase  of  12,7852.  8a.  id.  Navy  Five 
per  Cents,  in  Danby's  name. 

By  an  indenture  dated  in  1818,  William,  Earl  Harcourt,  covenanted 
[  *15  ]  to  indemnify  Danby,  his  heirs,  executors  *and  administrators,  against 
any  loss  or  damage  which  he  or  they  might  sustain  by  reason  of  any 
laches  or  neglect  which  might  be  imputed,  to  him,  in  consequence  of 
the  trust-funds  not  having  been  invested  in  the  purchase  of  real 
estate,  as  directed  by  the  settlement,  or  in  consequence  of  Danby 
having  acquiesced  in  the  misapplication  of  the  1,0002.  by  William 
Earl  Harcourt. 

By  an  indenture  dated  the  16th  of  April,  1818,  after  reciting 
that  the  Earl  and  Countess,  and  Danby  were  desirous  of  appointing 
Sir  Harry  Calvert,  Sir  Howard  Douglas  and  George  Samuel  CoUyer 
trustees  of  the  settlement,  and  that  the  12,7852.  8a.  id.  stock  had 
been  transferred  into  the  joint  names  of  them  and  Danby,  and 
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that  it  was  forthwith  intended  to  convey,  to  them,  the  20,000i.  (1)  Habcourt 
secured  on  mortgage  of  Sir  George  Lee's  estates :  the  Earl  and  sbymour. 
Countess  and  Danby  appointed  those  gentlemen  trustees  of  the 
settlement  jointly  with  Danby ;  and  it  was  declared  that  they 
should  stand  possessed  of  the  stock  and  of  the  20,000{.  when  the 
same  should  be  conveyed  to  them,  on  the  trusts  of  the  settlement. 
In  July,  1822,  the  12,735/.  8«.  4rf.  Five  per  Cents.,  were  converted 
into  13,871/.  IBs.  6d.  New  Pour  per  Cents.  The  Earl  never  repaid 
the  1,000/. :  and  the  other  part  of  the  trust-funds  continued  invested 
as  before  mentioned  until  after  his  death. 

The  Earl  made  his  will  dated  the  24th  of  March,  1828,  and 
thereby  gave  10,000/.  to  the  Countess,  absolutely,  and  the  interest 
of  80,000/.,  to  be  set  apart  as  thereinafter  mentioned,  and  his 
mansion-house  at  St.  Leonard's  Hill,  and  all  his  lands,  tenements 
and  hereditaments  there  or  elsewhere,  which  were  not  otherwise 
disposed  of  by  his  will,  for  her  life ;  and  he  declared  that  the 
provision  thereby  made  for  her,  was  in  lieu  and  full  satisfaction 
of  all  jointure,  dower,  *thirds  or  other  estate  or  interest  whatsoever  [  *i^  ] 
to  which  she  would  otherwise  have  been  entitled,  in,  from  or  out 
of  the  property  comprised  in  their  marriage  articles,  or  the  real  or 
personal  estate  whereof  he  might  die  seised  or  possessed;  and, 
after  her  decease,  he  gave  his  mansion-house  at  St.  Leonard's  Hill, 
and  all  the  other  lands  and  hereditaments  thereby  devised  to  her 
for  her  life,  to  Danby,  Henry  Seymour  and  G.  C.  Heath,  and  their 
heirs,  in  trust  to  pay  the  rents  to  Sophia,  the  wife  of  his  relation, 
Charles  Amedee,  Marquis  D'Harcourt,  for  her  life,  and,  after  her 
death,  to  convey,  settle  and  assure  the  said  hereditaments  to 
William  Bernard  Harcourt,  the  eldest  son,  and  to  the  second  and 
other  sons  of  the  Marquis  and  Marchioness  D'Harcourt,  for  their 
lives,  successively,  with  remainders  to  their  first  and  other  sons 
in  tail  male ;  with  remainder  to  George  Simon  Harcourt,  of  Cooper's 
Hill,  for  life,  with  remainders  to  his  first  and  other  sons  in  tail 
mnle ;  with  remainder  to  Mary,  the  daughter  of  the  Marquis  and 
Marchioness  D'Harcourt,  for  life,  with  remainders  to  her  first  and 
other  sons  in  tail  male ;  with  remainder  to  his  own  right  heirs : 
and  he  gave  80,000/.  to  his  trustees,  in  trust  to  invest  it  in  Govern- 
ment or  real  securities,  and  to  pay  the  interest  to  the  Countess  for 
life,  and,  after  her  death,  to  the  Marquis  D'Harcourt  for  life,  and, 
after  the  decease  of  the  survivor  of  them,  in  trust  to  lay  out  the 
same  in  the  purchase  of  freehold  lands  in  fee  simple,  or  of  lands 

(1)  5»A 
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Hahcourt  of  copyhold  or  leasehold  tenure  convenient  to  be  held  with  such 
Skymoub.  freehold  lands,  yet  so  that  such  purchase  should  be  made  with  the 
consent  in  writing  of  the  person  or  persons  who,  for  the  time  being, 
would  be  entitled  to  the  rents  of  the  hereditaments  thereby  directed 
to  be  purchased,  and  to  settle  and  assure  the  same  hereditaments 
in  such  manner  as  was  thereinbefore  directed  with  respect  to  his 
mansion-house  and  lands  at  St.  Leonard's  Hill  after  the  Countess's 
[  *17  ]  decease :  *and  he  gave  all  the  residue  of  his  personal  estate,  subject 
to  the  payment  of  his  debts,  &c.  to  the  Countess,  her  executors 
&c.,  or,  in  case  of  her  death  in  his  lifetime,  to  the  Marquis,  hia 
executors  &c. :  and  he  appointed  the  Countess,  Heath,  CoUyer,  and 
William  Cowden,  Esq.,  his  executors. 

The  Earl,  by  a  codicil  dated  the  27th  of  May,  1828,  revoked  the 
trust,  in  his  will,  for  payment  of  the  rents  of  the  hereditaments  to 
be  purchased  with  the  80,000Z.  to  the  Marchioness  D'Harcourt 
during  her  life,  and  declared  that  it  should  be  lawful,  for  the 
trustees  of  his  will,  to  invest  the  80,0002.  in  the  purchase  of  lands, 
during  the  lives  of  the  Countess  and  the  Marquis  or  the  life  of  the 
survivor  of  them,  with  their  consent  in  writing,  and  after  their 
deaths,  with  the  consent  in  writing  of  the  person  for  the  time  being 
entitled  to  the  rents  of  the  hereditaments  to  be  purchased,  and 
that  the  same  hereditaments  should  be  settled  and  assured  to  the 
use  of  the  Countess,  of  the  Marquis  and  of  William  Bernard 
Harcourt  for  their  lives  successively,  with  remainder  to  the  same 
uses  as  were  directed,  by  his  will,  to  be  limited  of  and  concerning 
his  estate  at  St.  Leonard's,  after  the  death  of  William  Bernard 
Harcourt. 

The  Earl  died  in  June,  1830,  without  having  had  any  issue  by 
the  Countess.  She  survived  him,  and  accepted  the  provision  made 
for  her  by  his  will,  in  lieu  of  the  provision  made  for  her  by  the 
settlement.  Lord  Vernon  was  the  Earl's  heir-at-law.  Shortly 
after  the  Earl's  death,  his  executors  paid  the  legacy  of  80,000/. 
to  the  trustees  of  his  will. 
[  'IS  ]  The  Countess  died  in  January,  1833,  having,  by  her  *will  dated 

in  1832,  given  a  legacy  of  15,000Z.  and  her  residuary  personal 
estate  to  William  Bernard  Harcourt,  and  appointed  George  Simon 
Harcourt,  G.  C.  Heath  and  G.  S.  CoUyer,  her  executors. 

In  1834  the  trustees  invested  the  80,000Z.  in  the  purchase  of  an 
estate,  which  was  conveyed  to  them  upon  the  trusts  of  the  will 
and  codicil. 

Until  September  or  October,  1834,  the  32,000L,  and  the  monies 
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and  funds  representing  it,  had  been  considered  to  form  part,  first,    Habcoubt 

of  the  residuary  personal  estate  of  the  Earl  and,  afterwards,  of  the     setmoub. 

Countess ;  but  it  then  occurred  to  Messrs.  Forster  and  Frere,  the 

solicitors  to  the  trustees  and  executors  of  the  Earl's  will,  that  it 

was  questionable  whether  those  monies  and  funds  formed  part  of 

the  Earl's  residuary  personal  estate :  and,  accordingly,  they  laid  a 

case  before  Mr.  Walters,  a  gentleman  at  the  Bar,  who  was  of  opinion, 

from  the  materials  laid  before  him,  that  those  monies  and  funds 

did  not  form  part  of  the  Earl's  residuary  personal  estate,  but  were 

liable,  by  virtue  of  the  settlement  or  articles  of  1778,  to  be  laid  out 

in  the  purchase  of  land.    William  Bernard  Harcourt,  on  the  opinion 

being  communicated  to  him,  caused  a  case  to  be  laid  before  Mr. 

Pemberton  Leigh  and  Mr.  Christie,  two  other  gentlemen  at  the 

Bar,  who  also  were  of  opinion,  from  the  statements  contained  in 

the  case,  that  the  settlement  or  articles  converted  the  monies  and 

funds  into  real  estate,  and  that  they  passed,  as  such,  under  the 

residuary  devise  in  the  Earl's  will. 

On  the  faith  of  this  opinion,  certain  indentures  of  lease  and 
release,  dated  the  8th  and  9th  of  May,  1885,  were  prepared  and 
executed,  [by  which,  in  consideration  of  84,888{.  Is.  id.  paid  to 
W.  B.  Harcourt  by  Sir  Howard  Douglas  and  G.  S.  CoUyer,  as 
trustees  under  the  settlement,  with  the  privity  of  H.  Seymour 
and  G.  C.  Heath,  as  surviving  trustees  of  the  Earl's  will],  W.  B.  ^^^ 
Harcourt  conveyed,  with  such  privity  as  aforesaid,  and  by  the 
direction  of  Sir  H.  Douglas  and  G.  S.  Collyer,  an  estate  in  the 
county  of  Bucks,  which  he  had  shortly  before  purchased,  unto  and 
to  the  use  of  Seymour  and  Heath,  their  heirs  and  assigns,  upon 
the  trusts  in  and  by  the  Earl's  will  declared,  concerning  the 
hereditaments  thereby  devised,  from  and  after  the  Countess's 
decease,  to  trustees  and  their  heirs  as  therein  and  hereinbefore 
mentioned,  or  such  of  the  said  trusts  as  were  then  subsisting  and 
capable  of  taking  effect  (i). 

The  Marchioness  D'Harcourt  died  in  June,  1846.  She  had  issue, 
by  the  Marquis,  two  sons,  William  Bernard  *Harcourt,  George  [  '^i  ] 
D.  T.  B.  Harcourt,  and  a  daughter,  Mary  Harcourt,  named  in  the 
Earl's  will.  Mary  Harcourt  married  the  Count  de  Castries,  and 
had  issue  a  son.  George  D.  T.  B.  Harcourt  had  three  sons ;  and 
George  Simon  Harcourt  had  one  son. 

In  May,  1847,  William  Bernard  Harcourt  died  intestate,  leaving 
Elizabeth  Georgiana  Harriet  Harcourt,  his  widow,  and  three  infant 

(1)  Sic. 
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Harcourt  daughters,  his  co-heirs  and  only  next  of  kin.  His  widow  was  his 
Seymour,     administratrix. 

In  August,  1847,  Seymour  and  Heath,  as  the  surviving  trustees 
of  the  Earl's  will,  filed  a  bill  against  Lord  Vernon,  the  Earl's  heir, 
George  D.  T.  B.  Harcourt  and  his  sons,  George  Simon  Harcourt 
and  his  son,  the  Count  and  Countess  de  Castries  and  their  son, 
Elizabeth  Georgiana  Harriet  Harcourt,  the  widow  and  administra- 
trix of  William  Bernard  Harcourt  and  G.  8.  Collyer,  praying  that 
the  Earl's  will  and  codicil  might  be  established  and  the  trusts 
thereof  performed  under  the  direction  of  the  Court,  and  that  the 
rights  and  interests  of  all  parties,  under  the  will  and  codicil,  in  and 
to  the  real  estates  thereby  devised  and  the  real  estates  purchased 
with  the  80,0002.  and  S4,888{.  Is.  4r/.  might  be  ascertained  and 
declared,  and  that  a  proper  settlement  of  such  real  estates  might  be 
executed  in  conformity  to  the  trusts  and  directions  contained  in  the 
will  and  codicil. 

After  that  bill  was  filed, .  Messrs.  Henderson  and  Leach,  the 
solicitors  of  Elizabeth  Georgiana  Harriet  Harcourt,  discovered  at 
St.  Leonard's  Hill  and  in  the  office  of  Messrs.  Forster  and  Frere,  the 
solicitors  to  the  Earl  and  his  executors,  certain  documents  and 
papers  which  were  considered  to  lead  to  the  conclusion  that  the 
[  *22  ]  *Earl  had  elected  to  take  the  funds  subject  to  the  trusts  of  the 
settlement,  as  personal  estate. 

In  consequence  of  that  discovery,  the  bill  in  Harcourt  v.  Seymour, 
the  suit  in  which  this  case  is  intituled,  was  filed  in  June,  1848,  by 
the  daughters  of  William  Bernard  Harcourt,  against  the  parties  to 
Seymour  v.  Vernon.  It  stated  and  charged,  amongst  other  things, 
that  William  Bernard  Harcourt  executed  the  indentures  of  the  8th 
and  9th  of  May,  1835,  in  ignorance  of  his  rights  as  to  the  trust- 
funds  and  of  very  material  facts  bearing  thereon  which  had  been 
discovered  since  his  decease  ;  and  that  he  had  no  knowledge  of  any 
facts  beyond  those  contained  in  the  cases  laid  before  counsel  as 
aforesaid :  That  the  84,8S8{.  Is.  4d.  was  his  absolute  property,  and, 
if  that  sum  had  been  treated  and  dealt  with  as  such,  instead  of  his 
receiving  it  as  the  consideration  for  the  conveyance  made  by  him  in 
May,  1885,  he  would  have  continued  the  absolute  owner  of  the 
estates  comprised  in  that  conveyance,  and  those  estates  would  have 
descended  to  the  plaintiffs  as  his  co-heirs,  and  they  were  then 
entitled  to  have  the  same  conveyed  to  them :  That  Earl  Harcourt 
became  absolutely  entitled  to  the  trust-funds  by  virtue  of  divers  acts 
done  and  declarations  made  b^  him  in  his  life-time,  and  that  so  the 
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Gonntesa  always  believed  and  considered :  and,  as  evidence  of  the  harcourt 
matters  aforesaid,  that  the  trust-funds  were  considered  and  treated,  gEYHouR. 
by  him,  as  his  own  personal  estate,  previously  to  and  at  the  dates 
and  execution  of  his  will  and  codicil  and,  thenceforth,  until  his 
death ;  and  he  corresponded  with  divers  persons  and  treated  the 
same  as  his  own  personal  property  in  such  correspondence ;  and 
also  executed  divers  deeds,  with  reference  to  the  mortgage  for 
20,000/.,  having  a  similar  purport  or  effect;  and  made  divers 
entries,  in  his  pass  books  or  banking  account  *books  with  G.  S.  [  •^a  ] 
CoUyer  (who  was  his  banker  and  agent  as  well  as  one  of  his  execu- 
tors and  a  trustee  of  the  settlement)  wherein  he  stated  the  trust- 
funds  to  be,  "  trust-money :  *'  that  the  trust-funds  were  properly 
dealt  with,  as  personalty,  throughout  the  whole  of  the  Countess's 
lifetime,  and  they  ought  always  to  have  been,  and  would  have  been 
so  dealt  with,  if  William  Bernard  Harcourt  and  his  advisers  had  been 
aware  of  his  real  rights  and  interests  and  of  the  facts,  documents 
and  circumstances  referred  to  in  the  bill  (i) :  that  George  Simon  Har- 
court, G.  C.  Heath  and  G.  S.  Collyer  (the  Countess's  executors), 
ought  to  have  taken  proceedings  in  respect  of  the  matters  thereby 
complained  of,  but  they  had  declined  so  to  do ;  and  that  Elizabeth 
Georgiana  Harriet  Harcourt  (the  mother  of  the  plaintiffs)  had 
declined  to  join  as  a  co-plaintiff  with  them. 

The  bill  prayed  that  it  might  be  declared  that  Earl  Harcourt 
elected  and  intended  to  treat  and  take  and  did  treat  and  take  the 
trust-funds,  comprised  in  the  articles  of  settlement  of  the  21st  of 
September,  1778,  as  personalty  ;  and  that  the  Countess  became 
absolutely  entitled  thereto  as  his  residuary  legatee;  and  that 
William  Bernard  Harcourt,  as  claiming  through  her  and  as  such 
legatee  and  residuary  legatee  as  in  the  bill  and  hereinbefore  men- 
tioned, was,  under  the  circumstances  therein  mentioned,  in  like 
manner,  absolutely  entitled  thereto;  and  that  it  might  be  also 
declared  that  be  executed  the  indentures  of  the  8tb  and  9th  of  May, 
1885,  in  error  and  mistake,  and  in  ignorance  of  his  real  rights  and 
interests  with  reference  to  the  trust-funds ;  and  that  those  inden- 
tures were  void :  and  *that  Seymour  and  Heath  (the  surviving  [  '24  ] 
trustees  of  the  Earl's  will)  might  be  decreed  to  convey  the  estates 
comprised  in  those  indentures,  to  the  plaintiffs,  subject  to  such 
right  of  dower  (if  any)  as  Elizabeth  Georgiana  Harriet  Harcourt 
might  be  considered  entitled  to :    and  that  an  account  might  be 

(1)  These  facts,  documents  and  circumstances  are  sufficiently  stated  in  the 
judgment,  post. 
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Habcourt  taken  of  the  rents  of  the  same  estates  received  by  Seymour  and 
Sbtvour.  Heath,  and  that  the  same  might  be  secured  for  the  benefit  of  the 
plaintiffs :  or  that  the  S4,888Z.  Is.  4d.  and  interest  thereon  might  be 
made  good,  to  the  plaintiffs,  by  sale  of  the  estates,  or,  otherwise, 
out  of  the  Earl's  assets,  or  in  such  other  manner  as,  to  the  Court, 
might  seem  meet. 

By  an  order  dated  the  16th  November,  1848,  the  Master  was 
directed  to  inquire  and  state  (amongst  other  things)  how  and  in 
what  manner  and  under  what  circumstances  the  sums  of  2,0002., 
5,000Z.  and  25,000Z.,  making  together  the  sum  of  82,000Z.,  comprised 
in  the  settlement  of  the  21  st  of  September,  1778,  were  dealt  with 
and  invested,  from  the  date  of  such  settlement,  up  to  the  time  of 
the  Earl's  death ;  and  how  and  in  what  manner  and  under  what 
circumstances  the  same  had  been  dealt  with  and  invested  since  the 
Earl's  death. 

On  the   10th   of  April,  1850,  the  Master  made  his  report  in 
obedience  to  that  order,  [the  effect  of  which  is  sufficiently  stated  in 
the  judgment  for  the  purpose  of  this  report]. 
[  35  ]  The  Master  also  found  that  the  existence  of  the  deed  of  the  19th 

of  February,  1828  (i),  and  the  [correspondence  and  other  material 
facts  bearing  upon  the  question  of  reconversion]  were  not  known  to 
William  Bernard  Harcourt  or  his  advisers,  nor  was  he  ever  aware 
of  any  such  deed  having  been  executed  or  correspondence  having 
taken  place. 

On  the  cause  coming  on  to  be  heard, 

Mr.  B^iAeH,  for  the  plaintiffs,  [cited  Chichester  y.  BickersUiff{2)^ 
[  36  Pulteney  v.  Lord  Darlington  (8)  and  Steady.  Newdigate  (4)],  to  show, 

from  the  expressions  of  Sir  William  Grant,  that  if  this  case  had 
come  before  him,  he  would  have  held  that  the  primitive  character  of 
[  •H?  ]  *the  fund,  was  restored.  Sir  William  Grant  says,  in  page  681, 
that  the  period  for  the  sale  of  the  estate,  did  not  arrive  in  the 
husband's  lifetime,  and  that  his  wife  might  have  insisted  on  a  sale. 
But,  in  this  case,  the  period  for  investing  the  fund  in  land,  did 
arrive  in  the  Earl's  lifetime,  and  the  Countess  could  not  have 
insisted  on  its  being  invested ;  for  her  interest  was  purely  pecuniary. 

(1)  This  is  the  deed  of  1828  referred  (4)  2  Mer.  521,  the  decision  in 
to  in  the  head-note  to  this  case. —  which  case  is  shortly  stated  in  the 
0.  A.  S.  judgment,   post,   p.   210,    where    the 

(2)  2  Vem.  295.  Vicb-Chancellor    observed    that   it 

(3)  1  Br.  G.  C.  223 ;  7  Br.  P.  C.  had  no  real  bearing  upon  the  present 
530.  case.— 0.  A.  S. 
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Besides,  the  Earl  bad,  in  fact,  become  the  absolute  owner  of  the    Haboourt 
fund,  subject  to  the  interest  of  the  Countess ;  for,  when  he  made  his     sktm'oub. 
will,  he  had  been  married  fifty  years  to  the  Countess  without  having 
had  a  child  by  her  ;  and,  therefore,  there  was  then  no  probability, 
indeed  I  might  say,  possibility,  of  his  having  a  child  by  her.     [He 
also  cited  Triquet  v.  Thornton  (i)  and  Cookson  v.  Cookaon  (2).] 

Mr.  Giffard^  who  was  with  Mr.  BetheU,  said  that  no  part  of  the  [  89  ] 
82,0002.  was  paid  to  the  trustees  of  the  settlement,  until  1808 ;  at 
which  time,  as  the  Earl  and  Countess  had  been  married  thirty 
years  without  having  had  a  child,  it  was  almost  certain  that  they 
never  would  have  one :  that  the  trustees  invested  the  whole  of  that 
sum,  except  the  1,0002.  which  was  paid  to  the  Earl,  either  in  the 
funds  or  on  mortgage,  although  there  was  no  trust  in  the  settle- 
ment, to  invest  any  part  of  it  in  anything  but  land.  [He  cited 
WheUUde  v.  Partridge  (3),  Walker  v.  Denne  (4),  Aahby  v.  Palmer  (6), 
Davies  v.  Ashford  (6),  and  Cookson  v.  Cookson  (7),  and  many  other 
cases.] 

Mr.  Stuart  and  Mr.  G.  S,  Law  appeared  for  Seymour  and        [  40  J 
Heath,  the  surviving  trustees  of  Earl  Harcourt's  will. 

Mr.  Calvert  appeared  for  Elizabeth  Georgiana  Harriet  Harcourt, 
the  mother  of  the  plaintiffs. 

Mr.  Rolt  and  Mr.  Leach,  for  George  D.  T.  B.  Harcourt  and  his 
sons,  the  first  tenant  for  life  and  tenants  in  tail  male  under  the 
Earl's  will. 


Mr.  Selwyn  {Mr.  James  Parker  was  with  him)  appeared  for        [  45  J 
George  Simon  Harcourt  and  his  son,  who  also  were  tenants  for 
life  and  in  tail  male  under  Earl  Harcourt's  will. 

Mr.  Malins  and  Mr.  Messiter  appeared  for  Lord  Vernon,  Earl 
Harcourt's  heir. 

Mr.  Hobhonse  appeared  for  G.  S.  CoUyer,  the  surviving  trustee 
of  the  settlement,  and  an  executor  of  the  EarPs  will. 

(1)  13  Yes.  345.  Owposty  p.  208.  (5)  15  B.  B.  116  (1  Mer.  296). 

(2)  69  B.  B.  66  (12  CI.  &  Fin.  126).  (6)  74  B.  R  11  (16  Sim.  42). 

(3)  7  B.  B.  37  (5  Ves.  388).  (7)  69  B.  B.  66  (5  Beav.  22 ;  12 

(4)  2  B.  B.  186  (2  Yes.  170).  CI.  &  Fin.  125). 
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Habcoubt  The  Vicb-Chancbllor,  without  hearing  the  reply,  delivered  the 
Skymoub.  following  judgment : 

I  take  the  law  upon  this  case  to  be  perfectly  clear.  Where,  by  a 
settlement,  land  has  been  agreed  to  be  converted  into  money,  or 
money  to  be  converted  into  land,  a  character  is  imposed  upon  it,  until 
somebody  entitled  to  take  it  in  either  form,  chooses  to  elect  that, 
instead  of  its  being  converted  into  money  or  instead  of  its  beinfr 
converted  into  land,  it  shall  remain  in  the  form  in  which  it  is 
[  *4<>  ]  actually  found.  There  can  be  no  doubt  that  that  is  *the  law ;  and 
the  only  question  in  each  particular  case,  is  whether  there  have  been 
acts  sufficient  to  enable  the  Court  to  say  that  the  party  has  so 
determined. 

I  confess  that,  in  this  case,  it  seems  to  me  that  there  is  a  super- 
fluity of  circumstances  which  show,  perfectly  clearly  and  incon- 
trovertibly,  that  Lord  Harcourt  intended  to  take  the  funds 
which  represented  the  82,000{.,  as  money  and  not  as  land.  It  was 
argued,  indeed,  by  Mr.  Rolt,  that  there  must  be  an  intention  strictly 
to  convert;  that  is  to  say,  that,  knowing  that  the  money  was 
impressed  with  the  character  of  land,  the  party  must  say  :  **  I  mean 
that  it  shall  no  longer  be  land,  but  it  shall  be  in  its  actual  form  of 
money."  I  do  not,  however,  think  that  that  is  the  correct  view  of  the 
law.  It  is  quite  sufficient  if  the  Court  sees  that  the  party  means  it 
to  be  taken  in  the  state  in  which  it  actually  is.  Whether  he  did  or 
did  not  know  that,  but  for  some  election  by  him,  it  would  be  turned 
into  land,  is  quite  immaterial.  If,  being  money,  the  party  absolutely 
entitled,  indicated  that  he  wished  to  deal  with  it  as  money,  and  that 
it  should  be  considered  as  money,  whether  he  knew  or  did  not  know 
that,  but  for  that  wish,  it  would  have  gone  as  land,  appears  to  me 
to  be  wholly  immaterial. 

There  are  several  circumstances  here ;  but  I  shall  advert  to  a  few 
of  them  only ;  because  they  seem  to  me  to  prove,  irresistibly,  that 
Lord  Harcourt  meant  to  deal  with  the  fund  in  question,  as  money. 

In  the  first  place,  I  think  the  will  itself  affords  a  very  strong 
argument,  from  this  circumstance ;  namely,  that  he  directs  80,000Z. 
to  be  laid  out  in  the  purchase  of  land ;  that  is,  to  be  laid  out  by 
[  *47  ]  those  persons  whom  he  there  ^constitutes  his  trustees.  If,  having 
82,0002.  to  be  laid  out  in  land  by  one  set  of  trustees  under  one  trust, 
he  meant  to  give  80,000Z.  more  to  be  laid  out  in  land,  it  would  be  a 
very  extraordinary  thing  if  he  did  not  allude  to  it  in  some  way  or 
other,  and  say  :  "  In  addition  to  the  82,000Z.,  I  give  80,000t  more." 
It  is  scarcely  possible  to  imagine  that  a  party  could  intend  that 
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there  should  be  two  trusts,  going  on  concurrently,  to  purchase  Harcoubt 
different  trust  estates.  It  is  entirely  contrary  to  what  persons  sbtmoub. 
wishing  to  increase  the  property  and  influence  of  their  family, 
ordinarily  do  ;  they  wish  their  property  to  be  consolidated  as  much 
as  possible.  Therefore,  that,  of  itself,  affords,  to  my  mind,  almost 
irresistible  evidence  that  Lord  Harcourt  could  not  but  suppose  that 
he  was  disposing  of  this  82,0002.  just  as  he  was  disposing  of  the  rest 
of  his  property.  That,  however,  it  may  be  said,  is  mere  conjecture. 
To  a  certain  extent  it  may  be  so ;  but,  in  cases  of  this  sort,  it  is 
impossible  to  define  the  exact  limits  between  conjecture  and  evidence. 

There  are,  however,  circumstances  here,  which,  according  to  my 
view  of  the  case,  are  evidence,  in  the  strictest  sense  of  the  word. 
Nothing  can  be  so  strong  to  show  that  a  party  intends  to  take,  as 
money,  that  which  is  invested  with  a  qiiasi  real  character,  as  his 
saying  so  under  his  own  hand ;  and  Lord  Harcourt  has  said  so  under 
his  own  hand.  The  Master  finds  that,  in  1828,  he  made  a  statement 
or  an  estimate  of  his  personal  property.  It  is  not,  I  observe,  so 
headed  by  Lord  Harcourt  himself ;  it  is  headed,  *'  Statement 
of  my  property."  Now,  I  might  say  that,  there  having  been  no 
exception  to  the  Master's  finding,  I  am  bound  by  that  finding.  But 
I  should  be  sorry,  on  a  question  of  this  sort,  to  deal  with  the  matter 
technically :  and,  therefore,  if  I  saw  that  this  was  not  a  statement 
of  personal  estate,  but  ^merely,  as  it  purports  to  be,  a  statement  of  [  *^^  j 
his  property  real  and  personal,  I  should  direct  some  further  inquiry 
as  to  what  the  Master  meant  by  describing  it  as  a  statement  of  his 
personal  estate.  But  the  fact  is  that  it  alludes  to  personal  estate 
only.  The  testator  had  a  large  real  estate;  namely,  the  St. 
Leonard's  Hill  estate,  which  was  an  old  family  estate,  and  which  he 
disposes  of  by  his  will.  When,  therefore,  he  makes  a  statement  of 
what  is  popularly  called  personal  property,  and  calls  it :  '*  Statement 
of  my  property,"  and  does  not  include  that  which  is  clearly  real 
estate,  I  must  understand  that  he  means  what  the  Master  represents 
to  be  his  meaning ;  that  is  to  say,  a  statement  of  his  personal  pro- 
perty. Then,  in  doing  that,  he,  in  terms,  includes,  as  part  of  that 
property,  the  18,772Z.  as  the  value  of  the  trust  stock,  and  the 
20,000L  secured  on  the  mortgage.  I  take  that  as  a  statement,  by 
the  testator,  that  he  meant  to  treat  those  two  sums  as  his  personal 
estate. 

Then,  that  being  so,  the  next  act  is  one  which  seems  to  me  to  be 
incapable  of  explanation,  except  upon  the  hypothesis  that  he  meant 
to  deal  with  the  20,0002.  as  personal  property.     I  allude  to  the  deed 
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Habooubt  of  the  19th  February,  1828.  That  sam  had  more  or  less  impressed 
Seymour.  ^P^n  it»  under  the  original  trust,  the  character  of  land ;  but  with 
which,  for  all  practical  purposes,  it  was  obvious,  to  the  mind  of 
Lord  Harcourt,  that  he  had  a  right  to  deal  in  any  way ;  because  he 
had  a  life  interest  in  it ;  his  wife  had  no  life  interest  in  it,  but  she 
had  a  charge  upon  it ;  and,  ultimately,  it  was  to  come  to  Lord 
Harcourt.  He  had,  therefore,  a  clear  right,  if  he  chose,  to  treat 
that  as  a  personal  estate  instead  of  land.  He  had  the  means  of 
providing  amply  for  his  wife,  and  meant  to  provide,  and  he  did 

[  *^^  ]  provide  amply  for  her.  Therefore,  practically,  *not  as  a  lawyer  but 
as  a  man  of  the  world,  he  would  consider  that  he  had  a  right  to  deal 
with  this  sum  just  as  he  did  with  the  rest  of  his  property. 

Looking,  then,  at  this  deed,  with  that  as  our  guide,  let  us  see 
what  it  states.  The  deed  states  that,  by  virtue  of  the  settlement, 
the  Earl  was  entitled  to  the  interest  of  the  20,0002.  during  his  life, 
and  that  the  Countess  was,  afterwards,  entitled  to  the  interest 
thereof  during  her  life  (that  is  a  mistake),  and,  in  the  event  of  the 
Earl  dying  without  issue,  that  he  was  entitled  to  the  absolute 
property  in  the  said  "  principal  money."  That  is  not,  by  any 
means,  a  conclusive  circumstance ;  but  it  is  a  circumstance  relied 
upon,  by  Sir  William  Grant,  in  THqiiet  v.  Thornton,  in  which  he 
adverts  to  the  fact  that  the  testator  described  the  property  as  stock, 
not  as  land.  Then  the  deed  proceeds  thus :  "  And  whereas  it  has 
been  agreed  that  the  said  sum  of  20,000Z.  shall  remain  vested  upon 
the  security  of  the  said  manors  and  hereditaments  for  the  term  of 
five  years  from  the  27th  September,  1827,  at  the  rate  of  U.  10s. 
per  cent,  per  annum,  under  and  subject  to  the  provisoes  and  con- 
ditions hereinafter  expressed  and  declared :  Now  these  presents 
witness,  and  it  is  hereby  agreed  and  declared  between  and  by  the 
said  parties  hereto,  and  the  said  John  Lee  doth  hereby,  for  himself 
his  heirs,  executors,  administrators  and  assigns,  covenant,  with  the 
said  Earl  Harcourt,  his  executors,  administrators  and  assigns,  that 
he  the  said  John  Lee,  his  heirs,  executors  or  administrators  or  any 
person  for  the  time  being  entitled,  in  equity,  to  redeem  the  said 
mortgaged  premises,  and  claiming  to  be  so  entitled  under  him  the 
said  John  Lee,  shall  not  be  at  liberty  to  pay  the  said  principal  sum 
of  20,000Z.  until  the  end  of  five  years  to  be  computed  from  the  said 

[  •bo  ]  27th  September  now  last  past,  unless  the  said  Earl  Harcourt,  *his 
executors,  administrators  or  assigns,  shall  call  in  the  same."  When 
you  observe  that,  a  few  years  before,  the  Earl  had  done  that  which, 
in  terms,  amounts  to  a  declaration  that  he  treated  this  sum  as  part 
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of  his  personal  estate,  and  that  he  afterwards  covenants  that  it  Harcoubt 
shall  not  be  called  in  under  five  years,  unless  with  the  consent  of  Seymour. 
him,  his  executors  and  administrators,  it  appears  to  me  that  the 
evidence  in  this  case,  is,  beyond  all  comparison,  stronger  than  it 
was  in  any  of  those  cases  of  which  so  long  a  list  was  cited  by 
Mr,  Giffardy  and  that  it  puts  the  question  beyond  all  possible 
controversy.  There  are  other  expressions  in  the  deed,  all  leading 
to  the  same  result. 

Finding,  then,  these  two  important  facts,  I  do  not  think  it  neces- 
sary to  advert,  minutely,  to  the  expressions  which  are  used  in  the 
letters  subsequently  set  forth  in  the  Master's  report.  On  the  one 
side,  reliance  was  placed  upon  the  expression,  ''  trust  stock,"  as 
showing  that  the  Earl  treated  it  as  personalty.  On  the  other  side, 
that  expression  was  relied  upon  as  showing  that  he  treated  it  as 
being  still  impressed  with  the  character  of  real  estate  under  the 
trusts  of  the  settlement.  The  only  observation  I  shall  make  upon 
that  expression,  is  that  the  most  I  can  say,  in  favour  of  the  one  side 
or  the  other,  is  that  it  is  an  equivocal  one ;  and  if  that  had  been 
all,  I  should  have  felt  it  exceedin<zly  difficult  to  rely  upon  it  as 
indicating,  conclusively,  that  the  Earl  meant  to  treat  the  stock  as 
personal  estate.  However,  every  one  of  the  letters  is  as  consistent, 
at  the  least,  with  the  supposition  that  he  meant  both  the  stock  and 
the  mortgage-money  to  form  part  of  his  personal  estate,  as  it  is 
with  the  supposition  that  he  meant  them  to  remain  impressed  with 
the  character  imposed  upon  them  by  the  settlement.  But  all  that 
is  necessary  to  *be  said  upon  those  letters,  is  that  they  may  be  [  *^i  ] 
dismissed  from  consideration :  and,  if  they  are  dismissed,  there  is 
this  strong  fact;  that  the  Earl  treated  both  the  stock  and  the 
mortgage-money  as  part  of  his  personal  estate  (which  he  had  a 
right  to  do)  and  that  he  afterwards  dealt  with  the  mortgage-money, 
which  was  more  than  two-thirds  of  the  total  amount,  in  a  way 
utterly  inconsistent  with  the  notion  of  his  not  having  intended  to 
deal  with  it  as  his  personal  estate. 

The  evidence,  however,  does  not  rest  here.  His  banker,  by  his 
desire,  made  out  and  sent  to  him  two  statements  of  his  funded 
property :  (one  just  previous  to  the  date  of  his  will,  and  the  other 
afterwards)  in  both  of  which  the  stock  in  which  part  of  the  82,0002. 
had  been  invested,  was  included  ;  but  distinguished,  I  admit,  from 
the  other  stock  mentioned  in  that  statement.  The  Earl  kept  both 
those  statements  among  his  papers,  as  papers  on  which  he  was  to 
act ;  and  there  is  not  the  least  allusion  to  the  stock  in  question  as 
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habcoubt     being  property  which  was  to  be  dealt  with  differently  from  the 
Setmoub.     other  stock. 

Finding  then  that  the  Earl  included  both  the  stock  and  the 
mortgage-money  in  a  statement,  made  out  by  himself,  of  his 
personal  property  in  the  year  1828;  finding  that  he  afterwards 
dealt  with  the  mortgage-money,  (which  was  more  than  two-thirds 
of  the  settled  property)  as  personal  property,  and  stipulated  that  it 
should  not  be  paid  off  for  five  years  ;  and  finding  that  he  made  a 
will,  in  which  he  not  only  indicates  no  contrary  intention,  but 
disposes  of  his  property  in  a  way  in  which,  I  think,  no  man  would 
have  disposed  of  it,  if  he  had  meant  the  fund  thereby  created  to  be 
invested  in  land  independently  of  the  82,000Z.,  I  come  irresistibly 
to  the  conclusion  that  he  has  given  cogent  and  complete  evidence 
[  *&2  J  that  he  *meant  to  deal  with  the  82,000L  as  personal  estate,  and 
that  he  has  so  dealt  with  it. 

As  to  this  authority  that  has  been  handed  up  to  me — the  case  of 
Stead  V.  Newdigate — it  is  a  case  that  has  no  bearing  upon  the 
question.  In  that  case  there  was  a  settlement  of  real  estate,  with 
what  Sir  W.  Grant  considered  to  be  an  absolute  covenant  to 
convert  it  into  personalty.  Nothing  whatever  was  done,  and 
merely  doing  nothing,  does  not  alter  the  case  at  all. 

Merely  doing  nothing  was,  apparently,  the  state  of  things  upon 
which  the  opinions  of  counsel  in  1884,  were  given ;  and  they  were 
exactly  in  conformity  with  Stead  v.  Newdigate,  and  were,  clearly, 
quite  right.  But  the  facts  that  have  come  out  since,  are  such  that 
I  cannot  but  feel  the  most  perfect  conviction  that,  if  those  facts 
had  been  before  the  gentlemen  who  gave  those  opinions,  the  result 
at  which  they  would  have  arrived,  would  have  been  totally  different 
from  that  which  they  did  arrive  at. 

The  only  other  question  is  with  respect  to  the  conveyance 
executed  by  W.  B.  Harcourt  in  May,  1885.  As  that  conveyance 
was  clearly  executed  under  a  mistake,  it  must  be  set  aside. 

Declare  that  Earl  Harcourt,  at  the  time  of  making  his  will  and 
thenceforth  until  his  death,  intended  to  treat  and  did  treat  the 
funds  representing  the  82,000{.  comprised  in  the  settlement  of 
September,  1778,  as  being  of  the  quality  of  personal  estate,  and 
that  it  passed,  in  that  quality,  by  his  will :  and  declare  that  the 
deeds  executed  by  W.  Bernard  Harcourt  in  May,  1885,  were 
executed  under  a  mistake,  and,  therefore,  ought  to  be  set  aside. 
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Jvlv  17  18 
(2  Simons  (N.  S.)  78—91 ;  S.  0.  20  L.  J.  Ch.  675 ;  15  Jur.  962.)  Aug,  «.  ' 

The  defendants,  the  owners  of  a  cotton-mill  on  the  banks  of  a  canal  , 

belonging  to  the  plaintiffs,  were  authorized,  by  the  Act  of  Parliament  worth  V.-C 
under  which  the  canal  was  made  and  the  plaintiffs  incorporated,  to  draw  r  78  1 
water  from  the  canal  for  condensing  steam,  but  not  for  any  other  purpose : 
nevertheless,  they  used  the  water  for  other  purposes.  In  consequence  of 
which  the  plaintiffs  brought  an  action  and  obtained  a  verdict  against  them, 
but  only  for  nominal  damages.  The  defendants  moved  to  arrest  the  judg- 
ment in  the  action,  but  without  success ;  and,  afterwards,  the  judgment 
was  affirmed  on  a  writ  of  error  in  the  Exchequer  Chamber.  The  defen- 
dants, however,  continued  to  use  the  water  as  before.  Whereupon  the  biU 
was  filed  for  an  injunction  to  restrain  them  from  so  doing.  The  answer 
stated  a  case  of  aoquiescenoe  on  the  part  of  the  plaintiffs : 

Held  that  the  plaintiffs  had  sufficiently  established  their  title  at  law,  and 
that,  but  for  their  acquiescence,  they  would  have  been  entitled  to  the 
injunction,  notwithstanding  they  had  recovered  only  nominal  damages  in 
the  action. 

In  1880,  James  King  a  cotton  manufacturer,  erected  a  cotton-mill 
within  twenty  yards  of  the  canal ;  and,  as  the  Act  of  Parliament 
under  which  the  Canal  Company  was  incorporated  and  the  canal 
made  (84  Geo.  III.  c.  Ixxviii.)  authorized  the  owners  of  land  withm 
twenty  yards  of  the  canal,. to  draw  water  from  the  canal  for  con- 
densing the  steam  used  in  working  the  steam  engines  in  their 
mills,  (provided  they  returned,  daily,  an  equal  quantity  of  water  on 
the  same  level,  the  inevitable  waste  by  [condensing]  (2)  the  steam 
excepted),  he  laid  down  metal  pipes  for  the  purpose  of  conveying 
water  from  the  canal  to  his  steam  engines.  In  1840,  he  took  his 
son,  the  defendant  James  King,  into  partnership  with  him ;  and, 
in  1844,  they  took  the  other  defendant,  Holdsworth,  into  partner- 
ship. In  May,  1848,  the  plaintiffs  brought  an  action  against  the 
firm,  for  having,  as  the  plaintiffs  alleged,  drawn  more  water,  from 
the  canal,  than  was  sufficient  for  condensing  the  steam  used  in 
working  their  engines  and  applied  it  for  generating  steam  and 
other  purposes,  and  for  not  having  returned  an  equal  quantity  to 
the  canal,  the  inevitable  waste  by  condensing  the  steam  excepted. 
^Messrs.  King  pleaded,  to  the  action,  first,  Not  guilty,  and,  secondly,  [  'ry  ] 
leave  and  licence.  At  the  trial  in  August,  1848,  a  verdict  was  taken 
for  the  plaintiffs,  by  arrangement  between  the  counsel,  with  one 
shilling  damages;   with  leave,  for  Messrs.  King,  to  move  for  a 

(1)  Distinguished,  Cooper  v.  Crabtree  L.  J.  Ch.  669,  34  L.  T.  609. 

(1882)  20  Ch.  D.  589, 5i  L.  J.  Ch.  544,  (2)  Sic  in  the  Act  and  the  L.   J. 

46  L.  T.  573;  cited,  Elia$  v.  Oriffith  report,  and  see  a  few  lines  below: 

(1878)  8  Ch.  D.  521,  38  L.  T.  871  "consuming"  by   manifest   error  in 

(affd.  4  App.  Cas.  454) ;  EardUy  v.  Simons'  report. 
OranvilU   (1876)    3    Ch.  D.  826,   45 
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Thr  Booh-  new  trial  or  a  nonsuit,  or  to  enter  up  judgment  for  themselves 
Company  notwithstanding  the  verdict.  In  November,  1848,  Messrs.  King 
King  obtained  a  rule  for  the  plaintiflfs  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  or  why  the  judgment  should 
not  be  arrested,  or  why  a  venire  de  novo  should  not  issue.  The 
rule  was  discharged,  after  argument,  in  June,  1849 ;  and,  thereupon, 
judgment  was  entered  up  for  the  plaintiffs.  James  King,  the 
father,  retired  from  business  in  September,  1849;  after  which  the 
defendants  carried  on  the  business  in  co-partnership  together : 
and,  as  they  continued  to  commit  the  grievance  complained  of  in 
the  action,  the  bill  was  filed  in  February,  1851,  praying  for  an 
injunction  to  restrain  them  from  drawing  water  from  the  canal  for 
any  other  purpose  than  the  condensing  of  steam  used  in  working 
their  engines,  and  from  drawing  it  for  that  purpose,  without 
returning  an  equal  quantity,  daily,  on  the  same  level ;  the  inevit- 
able waste  by  condensing  the  steam,  excepted. 

The  answer  stated  that,  in  1880,  metal  pipes  were  laid  down,  by 
James  King,  the  father,  after  notice  given,  by  him,  to  the  plaintiflFs, 
of  his  intention  to  make  a  communication  between  the  water  in 
the  canal  and  the  steam  engines  in  his'mill,  in  order  to  draw,  from 
the  canal,  such  quantities  of  water  as  should  be  sufficient  to  supply 
the  engines  with  water  for  the  purpose  of  condensing  the  steam 
used  for  working  the  engines,  raising  steam,  making  sow  (a  pre- 
paration of  flour  and  water  for  stiffening  cotton),  and  cleansing 
t  '^o  1  the  boilers ;  and  that  the  *servants  and  agents  of  the  Company, 
superintended  the  laying  down  of  the  pipes,  and  well  knew  the 
capacity  thereof,  and  the  purposes  for  which  water  from  the  canal 
was  to  be  drawn  or  conveyed  through  and  by  means  of  the  pipes ; 
and  that  they  acquiesced  therein  and  were  cognizant  of  the  expense 
incurred  in  laying  down  the  pipes  for  such  purposes :  That  James 
King,  the  father,  from  the  time  when  he  erected  the  mill,  down  to 
September,  1849,  when  he  retired  from  business,  drew  water  from 
the  canal,  by  means  of  such  pipes,  with  the  knowledge  of  the 
plaintiffs,  for  the  purpose  of  condensing  and  raising  steam,  heating 
the  mill  and  making  sow,  without  any  objection  on  the  part  of  the 
plaintiffs,  except  the  bringing  of  the  action  in  1848 ;  and  that,  in 
1840,  he  expended  many  thousand  pounds,  with  the  knowledge  of 
the  plaintiffs,  in  enlarging  the  mill  and  erecting  additional  engines 
in  it,  which  he  would  not  have  done  (as  the  plaintiffs  well  knew)  if 
any  objection  had  been  made,  or  had  been  likely  to  be  made,  by 
the  plaintiffs,  to  the  use  of  water  from  the  canal  for  the  purposes 


r. 
King. 
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aforesaid :  That  the  rain  which  fell  on  the  mill,  was  conducted  to    The  Roch- 

the  canal,  by  pipes,  and  that  the  defendants  had  always  returned     company 

more  water  to  it  than  they  had  drawn  from  it :  That  the  defendants 

had  brought  and  were  prosecuting  a  writ  of  error  from  the  judgment 

in  the  action  :  That  from  the  time  when  the  mill  was  erected,  the 

plaintiffs  had  frequently  inspected  it  by  their  agents  and  servants, 

and  they  knew  of  the  mode  in  which  water  was  drawn  from  the 

canal  and  used  and  afterwards  returned,  and  had,  by  their  acts, 

encouraged  the  defendants  and  James  King,  the  father,  to  expend 

large  sums  of  money  on  the  mill  and  the  engines  and  the  fittings 

thereof,  upon  the  faith  and  the  implied  understanding  that  the 

use  of  the  water  mentioned  in  the  answer,  was  proper  and  would 

not  be  interfered  with  by  the  plaintiffs :   That  there  was  always 

*more  water  in  the  canal  than  was  required  for  the  navigation       [  *8i  ] 

thereof:   That  the  defendants  would  not,  and  they  believed  that 

James  King,  the  father,  would  not  have  expended  any  money  upon 

the  mill  and  premises,  if  there  had  been  any  reason  to  believe  or 

suspect  that  the  use  of  the  water  in  the  canal  for  the  purposes  and 

in  the  manner  before  mentioned,  would  have  been  questioned  or 

interfered   with   by   the  plaintiffs;    and   that   the  plaintiffs  had 

encouraged  the  defendants  to   expend   money  on    the    mill    and 

premises,  by  permitting  the  use  of  the  water  for  so  many  years ; 

and  that,  under  the  circumstances  appearing  in  the  answer,  the 

plaintiffs  were  not  entitled  to  any  relief  against  the  defendants, 

or  to  prevent  or  interfere  with  the  defendants  in  the  working  of 

their  mill  and  the  use  of  the  water  in  the  canal  as  before  mentioned, 

and  that,  if  the  plaintiffs  ever  had  any  right  to  prevent  such  use, 

they  had  lost  the  same  by  having  permitted  the  defendants  and 

James  King,  the  father,  (under  whom   they  claimed)  to  expend 

money  on  the  mill  and  premises,  without  interference  and  on  the 

presumption  that  they  might  continue  to  use  the  water  as  it  had 

been  always  previously  used ;  and  that,  after  the  length  of  time 

during  which   the  plaintiffs    had    permitted   the   defendants   and 

James  King,  the  father,  to  use  the  water  as  before  mentioned,  they 

had  no  right  or  claim  to  interfere  therewith  and  ought  not  to  be 

permitted  so  to  do. 

After  the  answer  had  been  filed,  the  writ  of  error  was  argued  in  the 
Exchequer  Chamber,  and  the  judgment  in  the  action  was  affirmed. 

On  the  hearing  of  a  motion  for  the  injunction  prayed  for  by  the 
bill,  the  questions  were  ;  first,  whether  the  plaintiffs  had  sufficiently 
established  their  title  at  law ;  secondly,  whether,  if  the  plaintiffs 
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Thk  roch-  had  sustained  any  *injury,  it  was  not  so  trifling  that  the  Court 

Company  ought  not  to  interfere ;  and,  lastly,  whether  the  plaintiffs  had  not 

King  precluded  themselves,  by  acquiescence,  from  asking  the  assistance 

[  •82  ]  of  the  Court. 

Mr.  Bethell  and  Mr.  Baily  supported  the  motion. 

Mr.  Malins  and  Mr.  Olasse  opposed  it. 

Elmhirst  v.  Spencer  (i),  Hilton  v.  Lord  GranviUe  (2),  Waters  v. 
Taylor  (3),  Harrow  School  v.  Alderton  (4),  and  other  cases,  were  cited.] 

The  Vicb-Chancbllor,  after  hearing  Mr.  Baily  in  reply,  said 
that  his  opinion  was  that  the  plaintiffs  were  entitled  to  the 
injunction,  unless  they  had  precluded  themselves,  by  acquiescence, 
from  asking  the  assistance  of  a  court  of  equity :  as  to  which  he 
should  reserve  his  judgment  until  he  had  had  an  opportunity  of 
minutely  examining  the  evidence  in  the  case. 

Au^,  6.       The  Vicb-Chancbllor  : 

This  was  a  motion  to  restrain  the  defendants  from  using  water, 
[  •ss  ]  drawn  from  the  canal,  for  any  other  purpose  *than  that  of  condensing 
steam.  The  defendants  are  the  owners  and  occupiers  of  a  cotton- 
mill  near  the  banks  of  the  Rochdale  Canal.  The  plaintiffs,  the 
Canal  Company,  were  incorporated  by  the  34  Geo.  III.  c.  Ixxviii. 
The  llSth  section  of  that  Act  is  set  out  in  the  bill,  and  is  as 
follows :  ''  And  whereas  steam-engines  are  become  of  great  use  in 
various  manufactures  carried  on  within  the  said  counties,*'  that  is, 
Yorkshire  and  Lancashire,  ''and,  as  such  engines  consume  con- 
siderable quantities  of  coal,  they  will,  by  the  rates  which  will  be 
payable  for  such  coal,  tend  to  promote  the  interests  of  the  said 
navigation :  but,  the  said  engines  can  only  be  made  use  of  where 
cold  water  can  be  obtained  to  condense  the  steam  used  in  working 
them ;  on  which  account,  as  well  as  for  the  better  supply  of  the 
same  with  coals,  it  will  be  convenient  to  erect  such  steam-engines 
as  near  as  may  be  to  the  said  navigation  :  Be  it,  therefore,  further 
enacted  that  it  shall  be  lawful  for  the  owners  of  any  land  within  the 
distance  of  twenty  yards  from  the  said  canal,  to  make  a  com- 
munication, between  the  water  therein  and  any  steam-engine  or 
engines,  by  means  of  one  or  more  metal  pipe  or  pipes  of  sufficient 
strength  and  thickness,  and  so  constructed  as  to  prevent  any  leakage 

(1)  86  E:  E.  16  (2  Mac.  &  G.  45).  (3)  13  E.  E.  91  (2  V.  &  B.  299). 

(2)  64  E.  H.  297  (Cr.  &  Ph.  283).  (4)  5  E.  E.  546  (2  Bob.  &  P.  86). 


r. 

King. 
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or  waste  of  water ;  and  to  draw,  from  the  said  canal,  such  quantities  The  Rooh- 
of  water  as  shall  be  sufficient  to  supply  the  said  engine  or  engines  company 
with  cold  water,  for  the  sole  purpose  of  condensing  the  steam  used  for 
working  any  such  engines  as  aforesaid :  provided  always  that  the 
proprietor  of  every  such  engine,  shall  return,  to  the  canal,  in  every 
day  on  which  he  shall  use  such  engine,  a  quantity  of  water,  on  the 
same  level  on  which  it  shall  be  taken,  equal  to  the  quantity  so 
taken,  in  every  such  day,  from  the  said  canal,  (the  inevitable  waste 
thereof  by  condensing  such  steam  only  excepted) ;  so  that  no 
obstruction  shall  arise,  therefrom,  to  the  said  navigation :  ^provided  [  *^^  ] 
also  that  such  water  so  taken  shall  be  applied  to  the  working  of  the 
said  engine,  and  to  no  other  use  or  purpose."  Then  subsequent 
Acts  passed  in  the  39  &  40  Geo.  III.  and  the  46  Geo.  III. ;  and  the 
13th  sect,  of  the  46  Geo.  III.  is  as  follows :  ''And  whereas  the 
power  of  taking  water  for  the  condensing  of  steam  in  the  engines 
near  to  the  canal,  may  be  abused ;  and  it  is  expedient  that  the  pro- 
visions relating  thereto  should  be  explained  and  amended :  Be  it, 
therefore,  further  enacted  that,  from  and  after  the  passing  of  this 
Act,  it  shall  be  lawful,  for  any  agent  or  servant  or  agents  or  servants 
appointed  by  the  committee  of  the  said  Company  for  that  purpose, 
on  making  information  in  writing,  on  oath  to  be  administered  by 
any  justice  of  the  peace,  that  such  agent  suspects  or  believes  that 
such  power  is  abused,  and  on  depositing,  in  the  hands  of  such 
justice,  the  sum  of  201.  for  the  purposes  hereinafter  mentioned,  and 
delivering,  to  the  person  or  persons  using  such  water,  a  copy  of 
such  information,  at  all  seasonable  times,  to  enter  into  any  building 
containing  such  steam-engine,  for  the  purpose  of  examining  any 
pipe  used  for  the  conveying  of  such  water  and  ascertaining  the  use 
made  of  such  water,  and  that  the  same  is  not  applied  to  any  other 
purpose  than  that  of  condensing  the  steam  of  any  such  engine." 

The  mill  of  the  defendants  was  built,  in  1830,  by  the  father  of 
the  defendant  King;  and,  under  the  authority  of  the  first-mentioned 
Act  of  Parliament,  pipes  were  then  laid,  from  the  mill  to  the  canal, 
80  as  to  supply  the  mill  with  water.  In  the  year  1847,  disputes 
arose,  between  the  plaintiffs  and  the  defendants,  as  to  the  use  of 
the  water  so  derived  from  the  canal,  the  plaintiffs  alleging  that  the 
defendants  had  no  right  to  draw  water  for  any  other  purpose  than 
that  of  condensing  steam.  On  *the  8th  of  May,  1848,  an  action  was  [  *85  ] 
brought,  by  the  plaintiffs  against  the  defendants,  for  using  the 
water  for  other  purposes  than  that  of  condensing  steam.  The  par- 
ticulars of  the  action  are  set  out  in  the  bill.     It  was  an  action,  in 
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The  Roch-  the  Court  of  Queen's  Bench,  against  King  the  father  and  against 
Company  the  defendants;  and  the  declaration  stated  the  first-mentioned 
Act  of  Parliament,  and  the  making  of  the  canal,  and  that,  before 
and  at  the  time  of  committing  the  grievances  therein  complained 
of  and  at  the  date  of  the  action,  the  defendants  were  the  owners 
•  and  possessed  of  certain  lands  within  the  distance  of  twenty  yards 
from  the  canal,  and  of  a  certain  cotton  mill  containing  two  steam- 
engines,  such  engines  being  erected  and  used,  by  the  defendants, 
for  the  purpose  of  working  the  mill.  Then  it  states  that  the 
defendants  had  given  notice  of  their  intention  to  make,  and  had 
made  a  communication  between  the  water  of  the  canal  and  the 
steam-engines,  according  to  the  provisions  of  the  Act,  in  order  to 
draw,  from  the  canal,  such  quantities  of  water  as  should  be  suffi- 
cient to  supply  the  engines  with  cold  water  for  the  purpose  of 
condensing  the  steam  used  for  working  the  engines.  Then  the 
declaration  alleged  that,  although  large  quantities  of  water  were 
drawn,  from  the  canal,  through  and  by  means  of  the  pipes,  which 
water  the  defendants  ought  to  have  used  for  tlie  sole  purpose  of 
condensing  the  steam  used  for  working  their  engines;  neverthe- 
less, they  had  used  it  for  other  purposes.  Then  there  were  other 
grievances  complained  of,  which  are  not  material  to  be  considered. 
To  this  there  were  two  pleas ;  first,  a  plea  of  Not  guilty,  secondly, 
a  plea  of  leave  and  licence.  The  cause  was  tried  at  the  Summer 
Assizes  of  1848 :  when  a  verdict  was  found  for  the  plaintiffs,  with 
Is.  damages.  Afterwards,  in  November,  1848,  a  rule  nisi  was 
granted,  by  the  Court  of  Queen's  Bench,  to  show  cause  why  the 
[  *86  ]  judgment  should  *not  be  arrested.  That  rule  was  argued  in  June, 
1849,  when  the  Queen's  Bench  gave  judgment  for  the  plaintiffs; 
and  this  judgment  was  afterwards  affirmed  on  a  writ  of  error  in  the 
Exchequer  Chamber;  and  so  the  legal  title  of  the  plaintiffs  was 
conclusively  established.  In  October,  1850,  James  King,  the 
father,  died.  The  bill  was  filed  on  the  6th  of  February  last ;  and 
it  states  all  these  facts,  and  also  that  the  defendants,  who  now 
work  the  mill,  continue,  in  defiance  of  the  judgment,  to  abstract 
and  use  the  water  of  the  canal  for  other  purposes  than  the 
condensing  of  the  steam  used  in  working  the  engines  in  their 
mill:  And  it  prays  for  an  injunction  to  restrain  them  from  so 
doing,  without  returning,  daily,  an  equal  quantity  of  water,  on 
the  same  level,  the  inevitable  waste  by  condensing  the  steam, 
excepted. 

This  motion  is  made,  on  the  filing  of  the  bill,  upon  notice,  in 
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conformity  to  the  prayer  of  the  bill  (l).  It  was  resisted  on  two  TheRoch- 
groonds :  first,  becaase  the  sabject-matter  was  too  trifling  for  the  company 
interference  of  a  court  of  equity;  the  damages  recovered  having 
been  only  Is. ;  and,  it  was  said,  they  never  would  be  more ;  and, 
therefore,  the  Court  ought  to  leave  the  plaintiffs  to  bring  actions  at 
law.  But,  to  this  proposition,  I  do  not*  assent,  as  I  stated  at  the 
hearing  of  the  motion. 

If  the  title  of  the  plaintiffs  is  once  clearly  established,  the  right 
is  one  of  great  value,  though  the  damages  recovered  in  each  parti- 
cular action,  might  be  very  small  or  merely  nominal;  for  the 
necessities  of  the  defendants  would  oblige  them  to  pay  water-rent 
for  the  right  required.  *I  see  no  reason  to  alter  the  opinion  which  [  ♦s?  ] 
I  expressed  on  this  part  of  the  case,  when  I  heard  the  motion. 

The  Harrow  School  case  went  on  the  special  nature  of  an  action 
of  waste ;  which  can  only  be  supported  when  the  act  complained 
of  is  done  to  the  disherison  of  the  plaintiff.  Gases  of  nuisance, 
when  the  injury,  if  any,  is  inappreciably  minute,  as  in  Elmhirat  v. 
Spencer,  proceed  on  the  ground  that  the  party  complaining  of 
such  acts  is  entitled  to  no  relief  beyond  what  the  strict  assertion 
of  his  legal  right  gives  to  him;  and  so  this  Court  refuses  to 
interfere. 

It  is  not  necessary,  however,  to  consider  to  what  case  that 
doctrine  is  applicable ;  because,  here,  what  is  complained  of,  is  not 
a  nuisance,  but  a  wrongful  invasion  of  the  right  of  the  plaintiffs, 
without  making  to  them  compensation  for  that  for  which  they  have 
a  right  to  claim  compensation. 

But  the  motion  was  further  resisted  on  the  ground  that  the 
plaintiffs  had,  by  acquiescence,  precluded  themselves  from  asserting 
the  legal  right  on  which  they  now  insist. 

The  mill  in  question  was  erected,  in  the  year  1880,  by  James 
King,  the  father  of  the  defendant  King ;  and  the  defendants  insist 
that,  at  that  time,  it  was  well  known,  to  the  plaintiffs,  that  King 
erected  the  mill  in  the  belief  that  he  might  lawfully  take  and  use, 
and  that,  ever  since  that  time,  he  and  the  defendants  deriving  title 
under  him,  have,  in  fact,  taken  and  used  the  water  of  the  canal 
for  all  purposes  for  which  they  had  need  of  it,  and  not  merely 
for  condensing  steam  ;  and  that  all  this  "^was  well  known  to  and  [  *»8  ] 
acquiesced  in  by  the  plaintiffs.     Whether  this  be  so  is  a  question, 

(I)  The  notice  of  motion  was  dated      lowing.     In   the  meantime,  affidavits 
in  Februaiy,    1851.     The  answer  to      had  been  filed  on  both  sides, 
the  bill  was  not  filed  until  Apiil  fol- 
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The  Rooh.  not  of  law,  but  of  fact.  The  rule  of  equity  in  such  cases,  is  clear 
CoMPAKY  and  is  stated  by  Lord  Eldon  in  Dann  v.  Spum^r  (i).  "This 
King.  Court,"  his  Lordship  says,  "will  not  permit  a  man,  knowingly 
though  but  passively,  to  encourage  another  to  lay  out  money 
under  an  erroneous  opinion  of  title;  and  the  circumstance  of 
looking  on,  is,  in  many  cases,  as  strong  as  using  terms  of  encourage- 
ment. A  lessor  knowing  and  permitting  those  acts  which  the 
lessee  would  not  have  done,  and  the  other  must  conceive  he  would 
not  have  done  but  upon  an  expectation  that  the  lessor  would  not 
throw  an  objection  (obstacle  qu.)  in  the  way  of  his  enjoyment." 
I  must  remark  that  there  is  some  inaccuracy  in  the  language 
of  the  report :  at  least,  it  is  not  grammatical;  there  is  a  nominative 
case  without  a  verb,  but  the  sense  is  plain  enough. 

This  doctrine  being  well  established,  the  only  matter  for  my 
consideration  on  this  motion,  is  whether  facts  of  this  case  are  such 
as  to  bring  these  parties  within  the  rule.  I  think  they  are.  The 
defendants,  by  their  answer,  swear  that,  to  their  belief,  when  the 
mill  was  originally  built  by  James  King,  the  father,  in  1830, 
express  notice  was  given  by  him,  to  the  Canal  Company,  of  his 
intention  to  make  a  communication  with  the  canal  in  order  to 
draw  from  it  water,  not  only  for  the  purpose  of  condensing  steam, 
but  also  for  the  purpose  of  raising  it  and  of  making  sow,  and  for 
other  purposes ;  and  that  the  servants  and  agents  of  the  Company 
superintended  the  laying  down  of  the  pipes,  and  were  aware  of  the 
uses  to  which  they  were  to  be  applied,  and  made  no  objection, 
[  •ss  ]  though  they  were  cognisant  of  the  great  *expense  incurred.  Now, 
unquestionably,  if  this  be  true,  the  plaintiffs  can  have  no  relief 
in  this  Court.  Such  conduct,  even  if  it  be  not  sufficient  to  sustain 
a  plea  of  leave  and  licence  in  bar  to  an  action,  certainly  incapaci- 
tates the  plaintiffs  from  obtaining  any  assistance  in  a  court  of 
equity.  It  is  not  necessary  to  go  further,  and  say  whether  it  would 
not  entitle  the  defendants  to  restrain  them  from  proceeding  at  law, 
according  to  what  was  stated  by  Lord  Eldon  in  Barret  v.  Blagrave. 
The  allegation  of  acquiescence  rests,  it  is  true,  mainly  on  the 
answer.  From  the  nature  of  things,  it  would  not  be  likely  there 
could  be  much  of  confirmation ;  but  there  is  some.  Murray,  in 
his  affidavit,  says  that  he  and  all  the  other  mill-owners  on  the 
banks  of  the  canal,  use  the  water  for  all  purposes :  that  this  is 
perfectly  notorious,  and  has  always  been  well  known  to  the  plaintiffs* 
overlooker.  Mr.  Badcliffe  says  lie  erected  his  mill  twenty-seven 
(1)  6  B.  R.  119  (7  Vefi.  231 ;  see  235). 
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years  ago,  and  put  up  a  sluice  by  means  of  which  he  might  obtain    Thb  Roch- 
water  from  the  canal,  and  that  he  did  this  with  the  full  knowledge     company 
of  the  plaintiffs.    And  Bullock  and  Taylor  both  speak  of  facts        ^*^^ 
of  similar  import.    Now  I  entirely  assent  to  the  argument,  very 
ably  urged  by  Mr.  Baily,  that  mere  acquiescence  (if  by  acquiescence 
is   to  be  understood  only  the  abstaining  from  legal  proceedings) 
is  unimportant.    Where  one  party  invades  the  right  of  another, 
that  other  does  not,  in  general,  deprive  himself  of  the  right  of 
seeking    redress,  merely  because   he    remains    passive:    unless, 
indeed,  he  continues  inactive  so  long  as  to  bring  the  case  within  the 
purview  of  the  Statute  of  Limitations. 

If,  therefore,  from  1880  to  1847  when  the  disputes  began,  the 
plaintiffs  might  have  asserted  the  legal  right  on  which  they  now 
insist,  their  not  having  done  so  during  that  period,  would  not 
preclude  them.  But  the  evidence  *of  long-continued  use  of  the  [  *90  ] 
water,  for  all  purposes,  by  the  adjacent  mill-owners,  may  be  very 
important,  as  tending  to  satisfy  this  Court  that,  when  the  mill 
of  the  defendants  was  erected,  the  plaintiffs  must  have  known  that 
King  who  was  building  it,  was  laying  out  his  money  in  the  expecta- 
tion that  he  would  have  the  same  privilege  of  using  the  water 
as  was  enjoyed  by  all  his  neighbours.  Whether  however  the 
weight  attributable  to  the  affidavits  be  more  or  less,  I  think  that, 
the  issue  being  distinctly  raised  in  the  answer,  I  ought  not,  under 
the  circumstances  of  this  case,  to  interfere  on  this  interlocutory 
application. 

There  is  one  point  on  which  evidence  may  be  obtained  at  the 
hearing,  which  may  have  a  material  bearing  on  the  result :  I  mean 
whether,  when  James  King,  the  father  erected  bis  mill  in  1880, 
there  were  any  other  means,  practically  available  to  him,  for 
getting  water,  besides  the  canal :  for,  if  there  were  not,  it  will 
be  difficult  to  satisfy  the  Court  that  the  plaintiffs  could  have  been 
unaware  that  King  must  have  been  acting  on  the  belief  that  he 
would  be  allowed  to  take,  from  the  canal,  water  for  all  purposes. 
Again,  it  may  be  important  to  show,  by  evidence,  how  far,  from 
the  construction  of  and  the  mode  of  working  a  steam-engine,  it 
may  or  it  may  not  be  practicable  to  use  water,  derived  from  one 
source,  for  condensing,  and  water  from  a  different  source,  for 
raising  steam.  If  this  be  practicable,  as,  from  the  affidavit  of 
Henry  Eaton  filed  on  the  2nd  of  March,  it  would  seem  to  be, 
it  will  remove  one  difficulty  in  the  way  of  the  plaintiffs'  case.  If, 
ou  the  other  hand,  it  is  impracticable,   or  even  very  unusual. 
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it  will  strongly  tend  to  confirm  the  defendants'  proposition,  and  to 
bring  the  plaintiffs  within  the  principle  enunciated  in  Dann  v. 
Spuirier. 

On  these  grounds  I  shall  refuse  this  motion,  reserving  the 
question  of  costs  till  the  hearing. 

[At  the  hearing,  reported  in  16  Beav.  630,  an  injunction  was 
granted  as  to  another  mill  to  which  the  defence  of  acquiescence  did 
not  apply.] 
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BOUENE  V.   BUCKTON(l). 

(2  Simons  (N.  S.)  91—102;  S.  0.  21  L.  J.  Ok  193.) 

A  testator  gave  his  residuary  personal  estate  to  A.  and  B.  in  trust  to 
accumulate  the  income  during  the  life  of  his  niece,  and,  on  her  death,  to 
transfer  the  capital  and  accumulations  to  her  children,  in  equal  shares ; 
the  shares  to  be  vested,  in  her  sons,  at  twenty-one,  and,  in  her  daughters, 
at  that  age  or  marriage.  The  niece  lived  more  than  twenty-one  years  after 
the  testator's  death : 

Held  that  the  direction  to  accumulate  was  not  a  provision  for  raising 
portions  within  the  meaning  of  the  second  section  of  the  Thellusson  Act, 
and  that,  therefore,  it  became  void,  under  the  first  section,  at  the  expiration 
of  twenty-one  years  from  the  testator's  death  :  and  that  his  next  of  kin  were, 
thencefoHh,  entitled  to  the  income  of  the  capital  and  accumulations. 

The  will  of  William  Stains,  the  testator  in  the  cause,  contained  a 
trust  for  accumulating  the  rents  of  his  real  estates,  and  also  a  trust 
for  accumulating  the  income  of  his  residuary  personal  estate.  The 
former  was  the  subject  of  a  petition  presented  by  his  niece,  Elizabeth 
Stains  (2) ;  the  latter  was  the  subject  of  the  present  petition. 

The  testator  gave  his  residuary  personal  estate,  to  John  Buckton 
and  Thomas  Bourne,  in  trust  to  invest  the  same  or  any  part  or 
parts  thereof,  in  their  names,  in  the  purchase  of  freehold  lands  in 
Kent,  and  which  he  directed  to  be  forthwith  settled,  conveyed  and 
assured  to  such  and  the  same  uses  and  upon  such  and  the  same 
trusts  as  were,  thereinafter,  by  him  declared  of  and  concerning 
such  part  or  parts  of  his  residuary  personal  estate  as  should  not  be, 
by  his  said  trustees,  laid  out  and  invested  in  such  purchase  or 
purchases  aforesaid,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  contingencies  would  admit  of;  and  upon  further  trust,  at 
their  *or  his  discretion,  as  to  such  parts  of  the  said  residue  as 
should  not  be  laid  out  and  invested  in  such  purchase  or  purchases 
as  aforesaid,  also,  in  the  mean  time  and  until  such  purchase  or 

(1)  Re  Walker  (1886)  57  L.  T.  792.  (2)  See  Hal/ord  v.  Stains,  80  R.  E. 

126  (16  Sim.  488). 
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purchases  should  be  made  as  aforesaid,  as  to  the  whole  of  the  said  Boubne 
residue,  to  lay  out  and  invest  the  same  in  their  names,  on  Govern-  bockton. 
ment  or  real  securities,  and  to  accumulate  the  income  of  the 
securities  during  the  life  of  Elizabeth  Stains;  and,  from  and 
immediately  after  her  decease,  upon  trust  to  transfer  the  securities 
and  accumulations  unto  the  child,  if  only  one,  and,  if  more  than 
one,  to  the  younger  children  of  Elizabeth  Stains,  equally  as  tenants 
in  common,  and  to  be  vested  in  sons,  at  twenty-one,  and  in  daughters, 
at  twenty-one,  or  on  marriage.  He  then  declared  trusts,  as  to  the 
shares  of  the  children  of  Elizabeth  Stains  who  should  die  in  her 
lifetime  leaving  issue,  for  the  benefit  of  their  issue,  and,  as  to  the 
shares  of  those  who  should  not  leave  issue,  for  the  survivors  of 
them.  And  he  empowered  the  trustees,  after  the  decease  of 
Elizabeth  Stains,  to  apply  the  income  of  the  portion  of  each  of  the 
said  children  and  issue  being  minors,  for  their  maintenance,  and  to 
apply  one  half  of  their  then  vested  or  expectant  shares,  for  their 
advancement,  and  he  declared  that  all  sums  which  should  be 
advanced  to  or  for  each  of  such  children  or  issue,  should  be  con- 
sidered as  a  part  of  his  or  her  said  portion  or  share,  and  should  be 
deducted  out  of  the  same,  notwithstanding  his  or  her  death  before 
his  or  her  portion  should  be  absolutely  vested ;  and  that  so  much 
of  the  income  of  the  portion  or  share  of  each  of  the  same  children 
and  issue,  as  should  not  be  applied  for  their  maintenance  and 
advancement,  should  be  added  to  and  accumulated  together  with 
the  principal  of  the  same  portion  or  share,  and  be  subject  to  all  the 
limitations,  trusts  and  dispositions  thereinbefore  and  thereinafter 
contained  concerning  the  principal  of  *the  same  portion  or  share,  [  *^*^  3 
until  the  principal  should  become  payable.  The  testator  then 
declared  that,  on  failure  of  the  preceding  trusts,  the  trustees  should 
stand  possessed  of  the  securities  and  accumulations,  upon  the  same 
trusts  for  the  benefit  of  the  children  and  issue  first  of  Edwin 
Stains,  secondly,  of  Henry  Palmer,  and  lastly,  in  trust  for  his  own 
next  of  kin. 

The  testator  died  in  1827.  His  brother  James  was  his  sole  next 
of  kin.  James  died  in  1828.  The  petitioner,  Maria  Haig,  was  his 
personal  representative. 

The  petition  stated,  amongst  other  things,  that  the  petitioners 
were  advised  that  the  trust  for  accumulation  during  the  life  of 
Elizabeth  Stains,  (who  was  still  living,)  as  regarded  the  testator's 
residulary  personal  estate,  was  good  only  for  the  period  of  twenty-one 
years  which  had  elapsed  from  the  day  of  his  death,  and  which 
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BouBNB  period  expired  on  the  24th  of  September,  1848 ;  and  it  prayed 
BUCKT3N.  that  the  petitioner,  J.  C.  Haig,  in  right  of  the  petitioner,  Maria  his 
wife,  the  personal  representative  of  James  Stains,  might  be  declared 
to  be  entitled  to  all  the  income  which  had  arisen  or  been  received 
or  made,  since  the  24th  of  September,  1848,  from  or  in  respect  of 
the  testator's  residuary  personal  estate  or  any  previous  accumula- 
tions thereof,  and  to  all  the  income  which  should  or  might  arise  or 
be  received  or  made,  of  or  from  such  residuary  personal  estate  or 
accumulations,  during  the  life  of  Elizabeth  Stains. 
At  the  hearing  of  the  petition, 

Mr.  Roll  and  Mr.  Fooks  appeared  for  the  petitioners ;  and, 

[94]  Mr.   Stuart,   Mr.    Bethell,   Mr.   Ooodeve,   Mr.    Erskine,  and 

Mr.  Jessel,  for  the  respondents. 

The  following  cases  were  cited :  Halford  v.  Stains,  Beech  v.  Lord 
St.  Vincent  (i),  Shaw  v.  Rhodes  (2),  Elhorne  v.  Goode  (a),  Ellis  v. 
Maxwell  (4),  and  Morgan  v.  Morgan  (5). 

Nor.  21,      The  Viob-Chancbllor  : 

The  question  in  this  case  is,  whether  the  bequest  made  by  the 
testator  of  his  residuary  personal  estate  is,  according  to  the  terms 
of  the  second  section  of  the  89  &  40  Geo.  III.  c.  98,  commonly 
called  the  Thellusson  Act,  a  provision  for  raising  portions  for  the 
child  or  children  of  any  person  taking  an  interest  under  such 
devise ;  for,  if  it  is  not,  it  is  not  disputed  that,  under  the  first 
section  of  that  Act,  the  direction  to  accumulate  the  income  of  that 
estate,  became  invalid  at  the  expiration  of  twenty-one  years  from 
the  testator's  death. 

The  question  with  regard  to  the  real  estate,  has  been  already 
disposed  of,  by  the  decision  of  the  late  YicE-CHANCteLLOR  of 
England,  in  the  case  of  Halford  v.  Stains.  In  order  to  see  whether 
the  bequest  of  the  personal  estate,  which  is  all  that  I  have  to  do 
with,  is  or  is  not  within  the  provisions  of  the  second  section  of  the 
[  •SB  ]  Act,  it  is  necessary  to  see  what  the  provisions  of  the  will  are.  *The 
will  runs  to  very  great  length  ;  but  it  is  very  accurately  abridged 
in  the  report  of  Halford  v.  Stains ;  and  I  shall  state  the  provisions 
of  it  from  that  report. 

(1)  80  E.  B.  126  (16  Sim.  488).  (3)  65  R.  B.  557  (14  Sim.  165). 

(2)  43  R.  R.  161  (1  My.  &  Or.  135) ;  (4)  52  R.  R.  235  (3  Beav.  587). 
affirmed  on    appeal   43    R.    B.    175  (5)  87  B  B.  333   (4  De  Q.  &  Sm. 
(5  CL  &   Fin.  114),  nom.  Evan$   v.  164). 

Htllier. 
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The  testator  was  possessed  of  real  and  personal  estate ;  and  he      Bourne 
first  makes  a  devise  of  his  realty  and  then  of  his  personalty.     The     buoktok. 
devise  of  the  realty  is  thus :  &c.  &c.  &c.    Then  we  come  to  the 
bequest  of  the  personal  estate.     The  testator  bequeaths  all  the 
residue  of  his  personal  estate  to  trustees  in  trust  &c.  &e.  &c. 

It  is  to  be  observed,  with  respect  to  the  personal  estate,  that 
neither  Elizabeth  Stains,  Edwin  Stains  nor  Henry  Palmer  whose 
children  are  the  last  provided  for,  takes  any  benefit  in  it.  Elizabeth 
Stains  is  still  living,  and  has  survived  the  period  of  twenty-one 
years  from  the  death  of  the  testator :  and,  it  being  admitted  that 
the  trust  for  accumulation,  beyond  the  period  of  twenty-one  years, 
is  void  under  the  Thellusson  Act  if  it  does  not  come  within  the 
meaning  of  the  second  section,  the  question  is  whether  that  trust  is 
a  provision  for  raising  portions  for  the  child  or  children  of  any 
person  taking  an  interest  under  such  devise;  for  that  is  the 
language  of  the  second  section.  Now  there  are  two  questions 
raised  here :  the  first  is,  are  the  shares  of  the  accumulated  personal 
estate,  which  the  children  are  intended  to  take,"  portions,"  within  the 
meaning  of  the  second  section ;  and,  if  they  are,  are  they  portions 
for  the  children  of  any  person  taking  a  benefit  under  such  devise  ? 

With  regard  to  the  real  estate,  the  late  Viob-Ghanobllob  of 
England  decided,  in  Halford  v.  Stains,  that,  ♦although  Elizabeth  [  *^  1 
Stains,  whose  children  were  provided  for,  took  a  contingent  interest ; 
and  although  Edwin  Stains,  whose  children  also  were  provided  for, 
took  a  life-estate  in  remainder,  yet  the  trust  for  accumulating  the 
rents,  did  not  come  within  the  meaning  of  the  second  section  of  the 
Act.  The  reasons  that  he  gave  were,  first,  that  the  portions 
spoken  of  in  the  second  section  of  the  Act,  were  portions  created 
by  some  instrument  prior  to  the  will;  and,  secondly,  that  the 
testator,  himself,  had  called  what  the  children  were  to  take, 
"  shares,"  and,  therefore,  they  could  not  be  considered  as  coming 
within  the  meaning  of  the  term,  "  portions."  Now  I  must  say,  with 
all  deference  and  respect  for  the  opinion  of  that  learned  Judge, 
that  I  cannot  concur  in  either  of  the  reasons  assigned  for  the  judg- 
ment. I  do  not  conceive  that  the  second  section  of  the  Act,  was 
intended  to  apply  only  to  portions  created  by  another  instrument. 
On  the  contrary,  although  I  am  persuaded  it  was  not  meant  to 
exclude  portions  created  by  another  instrument,  I  believe  the 
portions  in  the  contemplation  of  the  Legislature,  were  the  portions 
created  by  the  very  instrument  itself.  With  respect  to  the  other 
reason,  that  they  are  called,  "  shares,"  it  is  to  be  observed  that  the 
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Bourne  testator  as  often  calls  them,  "  portions,"  as,  "  shares."  Sometimes 
BucKTON.  he  calls  them  "  shares ;  "  sometimes  he  calls  them,  "  portions,"  and 
sometimes  he  terms  them,  "portions  or  shares:"  and  I  must  say 
that  there  is  no  difference  between  the  meaning  of  the  two  words. 
But,  though  I  dissent  from  the  reasons  for  the  decision,  I  entirely 
assent  to  the  propriety  of  the  decision  itself. 
There  is  some  difference  between  the  case  as  to  the  personal 

[  *97  ]  estate,  and  the  case  as  to  the  real  estate ;  but,  *my  opinion  is  that 
the  trust  for  accumulating  the  personal  estate  can,  in  no  proper 
sense,  be  said  to  be  a  provision  for  raising  portions  within  the 
meaning  of  the  second  section  of  the  Act.  Observe  what  it  is.  It 
is  not  a  direction,  out  of  rents  and  profits,  or  out  of  the  income  of 
the  estate,  or  by  felling  timber  on  the  estate,  or  by  any  of  the 
ordinary  modes,  to  raise  a  certain  sum  for  the  benefit  of  younger 
children  or  children  generally,  or  to  raise  a  sum  of  money  for  each 
child  ;  but  it  is  a  direction  that  the  whole  residuary  personal  estate 
shall  be  accumulated  during  the  life  of  Elizabeth  Stains,  for  the 
purpose,  not  of  raising  portions  but  of  increasing  a  fund  the 
aggregate  amount  of  which  is  given,  after  the  death  of  Elizabeth 
Stains,  first,  among  her  children,  next,  among  the  children  of 
Edwin  Stains,  and,  lastly,  among  the  children  of  Henry  Palmer. 
It  is  very  true,  with  respect  to  this  Act  of  Parliament  which  has 
often  been  made  the  subject  of  commentary  by  different  Judges, 
that  it  is  extremely  difficult  to  lay  down,  d  priori,  a  definition  of 
the  term, "  portions,"  which  includes  all  those  cases  which  ought  to 
be  included,  and  which  excludes  all  those  which  ought  to  be 
excluded :  but  my  opinion  is  that,  when  a  testator  directs  the 
income  of  his  personal  estate  to  be  accumulated  for  a  certain 
period,  and,  at  the  expiration  of  that  period,  gives  the  accumulated 
fund  amongst  children,  the  shares  which  the  children  are  to  take, 
are  not  portions  within  the  meaning  of  that  term  as  used  in  the 
second  section  of  the  Act,  and,  consequently,  the  direction  for 
accumulation,  is  not  a  provision  for  raising  portions  within  the 
meaning  of  that  section. 

That  opinion,  which  I  formed  independently  of  any  authority,  is 
corroborated  by  the  decision  of  the  late  Masteb  of  the  Bolls,  in 

[  ♦98  ]       Eyre  v.  Marsden  (i),  which  was  *not  cited  when  this  case  was  argued. 

In  that  case  the  testator,  who  bad  three  children  living  and  had  had 

another  child  who  was  dead  leaving  children,  gave  certain  annuities, 

out  of  his  residuary  estate,  to  his  three  surviving  children,  and 

(1)  48  R.  R.  73  (2  Keen,  564). 
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requested  the  surplus  of  the  annual  income  to  be  applied  in  accumu-  Bourne 
lation  of  the  capital  of  his  property  for  the  benefit  of  his  grand-  bucktok. 
children,  and  which  was  to  be  divided  between  them  after  the  death 
of  the  survivor  of  his  three  children.  Thirty  years  elapsed  between 
the  death  of  the  testator  and  the  death  of  the  survivor  of  the  three 
children;  and  it  was  held  that  the  direction  for  accumulation 
beyond  twenty-one  years  from  the  testator's  death,  was  void  under 
the  first  section  of  the  Thellusson  Act ;  and  that  the  case  did  not 
come  within  the  exception  in  the  second  section.  That  statement  of 
the  case,  which  I  have  read  from  the  marginal  note,  shows  that 
there  were  annuities  given,  out  of  the  general  estate,  to  the  testator's 
three  children  who  were  living  at  the  date  of  his  will  and  who  sur- 
vived him.  But  he  had  had  another  child,  who  had  died,  leaving 
issue,  in  his  lifetime,  before  the  date  of  his  will,  and  the  parties  to 
whom  the  accumulated  fund  was  to  go  at  the  death  of  the  survivor 
of  the  three  children  living,  were  all  his  grandchildren,  that  is,  the 
children  of  his  deceased  child  as  well  as  the  children  of  the  survivors. 
The  Master  of  the  Bolls  decided  that  the  gift  did  not  come  within 
the  second  section,  but  was  void  under  the  first,  for  two  different 
reasons;  one  not  applicable  to  this  case,  and  the  other  clearly 
applicable  to  it.  One  was  that  the  grandchildren  for  whom  provi- 
sion was  made,  were  partly  the  children  of  persons  who  took  a 
benefit  under  the  will,  and  partly  the  children  of  a  person  who  took 
no  benefit,  namely,  the  deceased  child.  The  other  reason,  (which 
applies  to  the  present  case,)  was  that  the  accumulation  which  was 
directed,  was  not  a  provision  for  raising  portions,  *but  a  provision  [  *99  ] 
for  making  additions  to  the  capital,  for  the  purpose  of  making  one 
gift  of  an  aggregate  fund :  therefore,  I  am  perfectly  satisfied  that 
Lord  Lanodale,  if  the  present  case  had  come  before  him,  would 
have  decided  that  the  direction  to  accumulate  in  this  case,  was 
given,  not  for  the  purpose  of  raising  portions  for  children,  but  for 
the  purpose  of  increasing  the  amount  of  the  fund  which  the  children 
are  to  take  ;  and,  therefore,  that  it  did  not  come  within  the  excep- 
tion in  the  2nd  section  of  that  Act. 

There  is  also  a  little  allusion  to  this  point  in  the  judgment,  ^ven 
by  Mr.  Justice  Bosanquet,  in  the  case  of  Shaw  v.  Rhodes.  He  just 
touches  on  the  point,  and  indicates,  as  it  appears  to  me,  that  his 
opinion,  also,  would  have  been  to  the  same  effect. 

Having  stated  one  reason  why  the  case  did  not  fall  within  the 
exception,  in  the  Thellusson  Act,  respecting  provisions  for  raising 
portions  for  the  children  of  persons  taking  an  interest  under  the 
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Bourne  devise,  he  says,  in  page  159  of  the  report :  "  But,  independently  of 
Bdokton.  ^^^  answer,  I  do  not  think  the  case  falls  within  the  meaning  of  the 
exception.  Where  the  whole  rents  and  profits  are  given,  in  the  first 
place,  to  persons  during  the  lives  of  their  parents,"  (he  is  referring 
to  the  particular  provisions  in  Shaw  v.  Rhodes,  which  are  very 
peculiar,)  "  with  the  exception  of  small  annuities  only,  to  be  paid, 
thereout,  to  the  parents  themselves  for  their  own  lives,  and  a  gift  to 
the  same  persons  after  the  death  of  their  parents,  is  superadded,  to 
be  paid  out  of  the  subsequent  rents  and  profits,  I  cannot  think  that 
the  superadded  gift  is  to  be  considered,  within  the  meaning  of  the 
statute,  in  the  nature  of  a  portion  to  the  children  of  persons  taking 
an  interest  under  the  devise."  The  circumstances  of  Shaw  v.  Rlwd^s 
[*](0]  are  so  peculiar  that  it  makes  that  observation  *less  distinctly 
applicable  to  the  present  case ;  but  I  think  it  shows  that  Mr.  Justice 
BosANQUBT  considered  that  it  was  not  merely  because  it  was  a  gift 
to  the  children  of  persons,  to  be  divided  among  them,  that,  there- 
fore, it  was  a  provision  for  raising  portions  for  those  children. 

I  think  1  ought  to  refer  to  another  point  which  has  been  the 
subject  of  discussion  and  ingenious  argument ;  which  is  this.  As  I 
have  already  observed,  the  second  section  enacts  that  the  Act  shall 
not  extend  to  a  provision  for  the  raising  of  portions  for  the  children 
of  a  person  taking  an  interest  under  such  devise.  Now,  it  is  very 
difficult  to  know  what  is  exactly  meant  by,  "such  devise."  The 
word,  "  devise,"  does  not  appear  in  any  part  of  the  statute.  The 
word,  **  devisor "  or,  **  testator,"  does  appear.  I  have  observed, 
before,  that  neither  Elizabeth  Stains,  whose  children  are  first  to  take, 
nor  Edwin  Stains,  whose  children  are  to  take  in  the  second  place, 
takes  any  benefit  in  the  personal  estate ;  but  each  of  them  does  take 
some  sort  of  interest  in  the  real  estate,  which  is  a  separate  devise 
altogether.  And  it  was  argued  that  the  words,  ''  such  devise," 
must  mean  taking  an  interest  under  the  will,  and  not  under  the 
particular  gift.  But  I  cannot  conceive  that,  by  any  inaccuracy  of 
expression,  the  word,  "  devise,"  could  ever  be  used  to  signify  the 
whole  will.  You  never  could  say,  even  with  the  utmost  latitude  of 
inaccuracy,  that  the  testator  made  his  last  devise  and  testament ; 
that  his  executors  proved  his  devise  in  the  Prerogative  Ck)urt ;  but 
you  may,  with  a  very  common  inaccuracy  of  expression,  apply  the 
term,  ''  devise  "  to  either  the  real  or  the  personal  estate.  It  is  very 
common,  although  not  very  correct,  to  say :  **  he  devised  all 
the  residue  of  his  real  and  personal  estate  to  trustees  on  trust," 
&c.      It    would   be    more    correct    to    say:     "he    devised    and 
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bequeathed,"  *that  is,  devised  the  real  estate  and  bequeathed  the  bodumb 
personal;  but  still,  it  appears  to  me  that  the  meaning  of  the  bocktom. 
expression,  "  such  devise,"  is  that  the  parent  must  take  an  interest  [  *ioi  ] 
under  the  particular  gift,  devise  or  bequest  which  contains  the  pro- 
vision for  accumulation.  Because,  if  it  were  not  so,  a  man  might 
8ay>  "  I  give  my  silver  watch  to  A.  B.,"  and  then,  "  I  give  all  my 
real  and  personal  estate  to  trustees,  to  accumulate  for  a  period  of 
fifty  years,  if  A.  B.  shall  so  long  live ;"  and  then  give  it  all  to  the 
children  of  the  person  to  whom  he  had  given  the  silver  watch.  It 
is  called  by  counsel,  in  arguing  the  case  on  the  appeal  from  Sliaw  v. 
Rhodes,  the  case  of  Evans  v.  HeUier,  a  fraud  on  the  Act  of  Parlia- 
ment to  put  such  an  interpretation  on  it;  and  Yice-Ghancellor 
Knight  Bruce,  in  the  case  of  Morgan  v.  Morgan,  held  that  a  gift  of 
specific  chattels  to  the  parents  of  a  child  for  whose  benefit  a  sum  of 
money  was  directed  to  be  accumulated  for  more  than  twenty-one 
years  from  the  death  of  the  testatrix,  would  not  bring  the  case 
within  the  operation  of  the  second  section  of  the  Act. 

It  is,  however,  unnecessary  for  me  to  decide  this  second  point,  if  I  am 
right  on  the  first  point,  that  these  are  not  portions  within  the  meaning 
of  the  second  section  ;  and,  being  of  that  opinion,  I  shall  declare  that, 
from  the  expiration  of  the  twenty-one  years  from  the  death  of  the 
testator,  the  provision  for  accumulating  his  personal  estate,  is  void. 

Then  comes  the  question  to  whom  is  it  to  go  ?  It  was  contended 
that  it  should  go  to  the  heir-at-law  of  the  testator,  by  reason  of  the 
direction  to  lay  it  out  in  real  estate.  But  it  must  be  remembered 
that  the  heir-at-law  can  take  nothing  as  heir,  but  what  was  the 
testator's  own  real  estate.  No  direction  in  the  will  to  lay  *out  the  L  '^^^  ] 
testator's  personal  estate  in  realty,  will  make  the  land  purchased 
pursuant  to  that  direction,  the  testator's  realty.  He  may  give  and 
devise  it  as  if  it  had  been  his  own  real  estate,  and  then  it  would  go 
to  his  heir-at-law ;  but,  in  the  absence  of  any  such  particular  gift 
or  devise,  what  was  his  personal  estate  must  go  to  his  next  of  kin,  if 
undisposed  of  by  his  will.  Therefore,  I  shall  make  a  declaration, 
in  the  terms  of  the  prayer  of  this  petition,  that  the  petitioners,  who 
are  the  personal  representatives  of  Edwin  Stains,  the  brother  and 
sole  next  of  kin  of  the  testator  at  his  death,  are  entitled  to  receive 
the  income  of  the  testator's  residuary  personal  estate  and  of  the 
accumulations  thereof,  from  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator  until  the  death  of  Elizabeth  Stains. 

The  costs  of  all  parties  must  be  paid  out  of  the  property  which  I 
determine  to  be  undisposed  of. 

15—2 
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In  the  course  of  the  judgment,  Mr.  MalinSy  amicus  curia,  men- 
tioned a  case  of  Swabey  v.  Harner,  decided  by  V.-C.  Knight  Bruce 
but  not  reported. 

The  Yicb-Chancbllor  said  that  it  was  precisely  in  point,  and 
that  it  confirmed  the  opinion  which  he  had  formed  upon  the  case 
before  him. 


1861. 
A'ov.  4. 

KiNDEBSLRT, 
V.-C. 
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In  be  BRYAN'S  TRUST  (1). 
Ex  PAETE  W.  DARNBOROUGH. 

(2  Simons  (N.  S.)  103—106  ;  S.  0.  21  L.  J.  Oh.  7.) 

A  testatrix  gave  legacies  to  her  son,  John  Biyan,  and  to  her  daughters, 
Ann,  the  wife  of  James  Winson,  Harriet,  the  wife  of  William  Daruborough, 
and  Mary,  the  wife  of  William  Dadley :  and  she  gave  her  stock  in  the  Bank 
to  her  said  daughter,  Mary  Dadley,  for  life,  and  after  her  death,  to  be 
equally  divided  between  the  husbands  of  her  said  daughters  and  her  son,  or 
such  of  them  as  might  be  living  at  Mary  Dadley*s  decease.  All  the  husbands 
named  in  the  will  survived  the  testati'ix  ;  but  William  Damborough  was 
the  only  one  of  them  who  survived  Mary  Dadley.  Ann  Winson,  however, 
mai-ried  a  second  time,  and  her  second  husband  was  living  at  Mary  Dadley 'a 
death,  and  he  claimed  a  share  of  the  stock.  But  the  Court  held  that,  by 
the  words :  *'  the  husbands  of  my  said  daughters,"  the  testatrix  meant  their 
husbands  whom  she  had  named ;  and,  therefore,  that  William  Damborough 
was  exclusively  entitled  to  the  stock. 

Ann  Bryan  made  her  will,  dated  the  16th  of  May,  1808,  in  the 
following  words : 

"I  give  and  bequeath  unto  my  son,  John  Bryan,  the  sum  of 
twenty  pounds  ;  unto  my  daughter,  Ann,  the  wife  of  James  Winson, 
ten  pounds  and  my  diamond  ring  ;  unto  my  daughter,  Harriet,  the 
wife  of  William  Damborough,  ten  pounds,  also  my  gold  watch  and 
seal ;  unto  Mary  Bryan,  the  wife  of  my  son,  John  Bryan,  my  pearl 
hoop  ring.  I  also  give  and  bequeath  unto  my  friend,  Mr.  Birrell, 
of  Surrey  Place,  two  guineas  for  a  ring ;  likewise,  to  Mrs.  Birrell,  a 
like  sum  for  the  same  purpose,  in  remembrance  of  me :  Lastly,  I 
give  and  bequeath  unto  my  daughter,  Mary,  the  wife  of  William 
Dadley,  the  ring  given  me  in  remembrance  of  the  late  John 
Wheatherhall,  also  all  my  wearing  apparel  and  the  several  articles  of 
furniture  particularized  in  the  schedule  affixed  hereto :  And,  further  ; 
after  my  funeral  expenses  and  the  aforesaid  legacies  being  duly  dis- 
charged, I  will  and  direct  that  the  interest  arising  from  the  stock 
then  remaining  in  my  name  in  the  Bank  of  England,  be  received 
and  paid,  half-yearly,  to  my  said  daughter  Mary,  during  her  life, 

(1)  In  re  Lyne'9  Trust  (1869)  L.  E.  8  Eq.  65,  38  L.  J.  Oh.   471,  20  L.  T. 
735;  In  re  Coley  [1903]  2  Ch.  102,  72  L.  J.  Oh.  602,  88  L.  T.  617,  0.  A. 
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and  for  her  own  use,  by  my  executor,  his  heirs  or  assigns ;  and  that        in  re 
her  receipt  only  for  the  same  be  his  or  their  discharge.     I  also  will       trust. 
and  direct,  notwithstanding  what  is  directed  in  the  preceding  clause, 
that,  should  my  executor  *  think  proper  to  sell   the  principal  of      L  *104  ] 
the  said  stock  out  of  the  Bank,  and  purchase  an  annuity,  with  the 
proceeds  of  the  said  stock,  for  the  life  of  my  said  daughter,  to  be 
received  by  him  and  paid  to  her  receipt  only,  I  do  hereby  authorize 
and  empower  him  so  to  do ;  but,  should  he  not  so  dispose  of  the 
said  stock,  then  I  give  and  bequeath,  after  the  decease  of  my  said 
daughter  Mary,  the  whole  of  the  said  stock  to  be  equally  divided 
between  the  husbands  of  my  said  daughters  and  my  son,  or  to  such 
of  them  as  may  be  living  at  the  time  of  her  decease.    And  I  do 
hereby  appoint  my  son,  John  Bryan,  whole  and  sole  executor  of 
this  my  last  will  and  testament." 

The  testatrix  died  on  the  9th  day  of  March,  1809.  Her  son  and 
her  three  daughters  named  in  her  will,  and  their  husbands  therein 
also  named,  survived  her.  John  Bryan,  her  son,  died  in  1824. 
James  Winson,  the  husband  of  her  daughter,  Ann  Winson,  died  in 
February,  1829.  In  July  following,  Ann  Winson  married  Joseph 
Strutt.  William  Dadley,  the  husband  of  the  testatrix's  daughter, 
Mary  Dadley,  died  in  May,  1849.  Mary  Dadley  did  not  marry 
again.  She  died  in  April,  1850.  Joseph  Strutt  and  the  petitioner, 
William  Darnborough,  were  the  only  husbands  of  the  testatrix's 
daughters  who  were  living  at  the  death  of  Mary  Dadley;  and 
Darnborough  claimed  to  be  entitled  to  the  whole  of  the  testatrix's 
stock  which  remained  after  payment  of  her  debts  and  legacies, 
because  Strutt  married  Ann  Winson  after  the  death  of  the  testatrix. 

Mr.  BetheU  and  Mr.  E.  F.  Smith,  in  support  of  the  petition, 
[cited  Garratt  v.  Niblock  {!)]. 

Mr.    C.   P.    Cooper  appeared    for    the    testatrix's    personal 
representative. 

Mr.  Orenside,  for  Joseph  Strutt,  said  that  Strutt  was  the  [  105  J 
husband  of  one  of  the  testatrix's  daughters  named  in  her  will,  and 
that  he  was  living  at  Mary  Dadley's  decease;  and,  therefore,  he 
was  entitled  to  a  moiety  of  the  stock :  that,  in  Garratt  v.  Niblock, 
the  testator  used  the  expression:  "My  beloved  wife;"  which 
showed  that  he  meant  his  then  wife  and  not  an  after-taken  one : 
that,  under  a  gift  to  the  children  of  A.  B.,  after-born  children  would 
(1)  1  Rubs.  &  My.  629;  [see  judgment  on  next  page]. 
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take  :  besides,  the  gift  in  this  case  was  not  immediate,  but  a  gift  in 
remainder,  after  a  life-interest. 

Mr.  E.  F.  Smith,  in  reply,  said  that  the  testatrix  named  the 
husbands  of  her  daughters  and  referred  to  her  daughters  as  their 
wives :  and  that  the  gift  in  question  was  not  a  gift  to  a  class,  as  a 
gift  to  children  was,  but  a  gift  to  certain  individuals,  no  minatim. 

The  Vicb-Chancbllor  : 

The  case  of  Garratt  v.  Nihlock  does  not  govern  this ;  because 
the  testator  there  used  the  expression :  "  My  beloved  wife  ;"  which 
showed  that  he  meant  a  particular  person. 

The  question,  here,  is  whether  the  testatrix,  when  she  used  the 
words :  "  the  husbands  of  my  said  daughters,"  had  in  view  a 
class,  or  certain  individuals.  She  designates  her  son  as  a  person 
who  was  to  share  in  the  gift,  with  the  husbands  of  her  daughters ; 
and  it  is  evident  that  she  meant  not  any  son  of  hers  who  might 
survive  the  tenant  for  life,  but  her  son,  John  Bryan,  whom  she  had 
before  named  :  and,  that  being  so,  the  necessary  inference  is,  that, 
by  the  words :  ''  the  husbands  of  my  said  daughters,"  she  meant 
the  persons  whom  she  had  before  named  and  described  as  such,  and 
whom  she  knew  and  probably  was  attached  to.  Therefore,  I  am 
of  opinion  that  Mr.  *Darnborough  is  entitled  to  the  fund  in  Court, 
to  the  exclusion  of  Mr.  Strutt. 


1861. 
Nov.  12, 14. 

KiNDERSLET, 
V.-C. 

[106] 


In  the  Matter  of  HAM'S  TRUST  (I). 

Ex  PARTE  BILES. 

(2  Simons  (N.  S.)  106-113 ;  S.  0.  21  L.  J.  Oh.  217 ;  15  Jar.  1121.) 

A  testator  directed  that  a  sum  of  stock  standing  in  his  name  should  be 
divided  between  and  amongst  the  relations  of  his  late  wife,  in  such  manner, 
shares,  and  proportions  as  would  have  been  the  case,  in  case  she  had  died 
possessed  of  it,  a  spinster  and  intestate.  The  wife  had  sixteen  next  of  kin 
living  at  her  death.     Five  of  them  died  before  the  testator : 

Held  that  the  eleven  survivors  took  only  a  sixteenth  each,  and  that  the 
other  five  shares  lapsed  into  the  residue ;  and  ought  to  bear  the  costs  of  the 
petitioners  and  respondents  (2). 

John  Ham  executed  a  bond  in  the  penalty  of  1,600Z.,  to  Joseph  King- 
ston Warne,  dated  the  7th  of  September,  1799  :  and,  after  reciting 

of  residue  were  held  to  be  only  subject 
to  their  due  proportion  of  costs,  since 


(1)  In  re  Rees,  Williams  v.  Davits 
(1890)  44  Oh.  D.  484,  59  L.  J.  Ch.  305, 
62  L.  T.  362. 

(2)  This  case  was  not  cited  in 
Trethetvy  v.  Helgar  (1876)  4  Ch.  D.  63, 
46  L.  J.  Ch.  125,  where  lapsed  shares 


the  term  *' residue''  implied  that  all 
costs  were  to  be  deducted  before  the 
shares  were  ascertained. — 0.  A.  S. 
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tliat  a  marriage  was  intended  shortly  to  be  solemnized  between  in  re 
John  Ham  and  Eleanor  Biles ;  and  that  it  had  been  agreed,  between  trust. 
them,  that  800Z.  should  be  settled  and  secured  in  manner  and  form 
as  thereinafter  mentioned,  namely,  that  Ham  should  have  the  use 
and  benefit  of  the  800^.  during  his  life,  and  that,  from  and  after  his 
decease,  Eleanor  Biles  should  have  the  interest  of  it  during  her  life ; 
and,  after  both  their  deaths,  chat  the  principal  should  be  divided 
between  the  children  of  their  marriage  in  such  manner  and  proportion 
as  the  survivor  of  them  should  give,  direct  or  appoint  by  his  or  her  will, 
and,  in  default  thereof,  to  and  amongst  such  children  equally,  share  and 
share  alike ;  and,  in  case  there  should  be  no  child  or  children  of  the 
marriage,  then  that  the  800{.  should  be  paid  to  such  person  or  persons 
as  Eleanor  Biles  should,  by  her  last  will  and  testament  in  writing 
(which  she  was  thereby  empowered  to  make  notwithstanding  her 
coverture)  give,  direct,  or  appoint :  the  condition  of  the  bond  was 
expressed  to  be  that  if  Ham's  heirs,  executors,  or  administrators 
should  pay  800i.  to  Warne,  his  heirs,  executors,  administrators,  or 
assigns  within  six  calendar  months  after  Ham's  decease,  with 
interest  from  his  decease,  in  trust  nevertheless  for  Eleanor  Biles,  if 
she  should  be  then  living,  and  for  her  *to  receive  the  interest  for  her  f  *^^^  ] 
life ;  and,  in  case  of  her  death,  then  in  trust  to  pay  the  SOOl.  and 
the  growing  interest  thereof,  to  and  amongst  such  child  or  children 
of  Eleanor  Biles  by  Ham,  in  such  manner  and  proportion  as  the 
survivor  of  *them  should,  by  his  or  her  will,  give,  direct  or  appoint ; 
and,  in  default  of  such  gift,  direction  or  appointment,  to  and  amongst 
such  child  or  children  equally,  and,  in  case  of  no  child,  then  in 
trust  to  pay  the  800Z.  and  the  growing  interest  thereof,  unto 
such  person  or  persons  as  Eleanor  Biles  should,  by  her  will,  give, 
direct,  or  appoint,  and,  in  default  of  such  gift,  direction,  or  appoint- 
ment, to  her  executors  or  administrators;  then  the  bond  should 
be  void. 

Eleanor  Ham  died,  in  July,  1844,  intestate,  without  having  made 
any  appointment  of  the  8001.  secured  by  the  bond,  and  without 
having  had  any  issue.  On  the  17th  of  September  following,  her 
husband  took  out  letters  of  administration  to  her  effects.  On  the 
13th  of  the  same  month  he  made  his  will  and,  on  the  same  day,  a 
codicil  thereto.     The  codicil  was  as  follows : 

"  Memorandum. — Whereas,  on  my  marriage  with  my  late  wife, 
Eleanor  Biles,  I  entered  into  a  bond  to  leave  her  the  sum  of  800Z.  on 
my  death,  as  in  the  said  bond  is  mentioned  ;  and  I  intend,  shortly, 
to  sell  out  6flO0l.  stock,  part  of  the  sun;  of  20,000{,  stock  novif 
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In  re  standing  in  my  name  in  the  Three-and-a-half  per  cent.  Annuities, 
Tbdst.  fti^d  to  distribute  the  same,  in  my  lifetime,  amongst  her  relations 
in  such  manner  as  I  intend,  in  lieu  of  any  claims  for  the  said  sum 
of  800{.  under  the  said  bond.  Now  I  do  hereby  will  and  direct  that,  in 
case  of  my  death  before  carrying  such  my  intention  into  efifect,  the 
said  sum  of  6,000^.  stock  shall  not  be  considered  as  part  of  niy 
[  *i()8  ]  residuary  estate,  but  shall  be  divided,  between  and  amongst  *the 
said  relations  of  my  said  late  wife,  in  such  manner,  shares  and  pro- 
portions as  would  have  been  the  case  in  case  my  said  late  wife  had 
died  possessed  of  the  said  sum  of  6,0001.  stock,  a  spinster  and 
intestate." 

Mr.  Ham  died  on  the  15th  of  February,  1849,  without  having 
carried  the  intention  expressed  in  his  codicil  into  effect. 

In  obedience  to  an  order  made  on  a  petition  presented  by  a 
person  who  alleged  that  he  was  one  of  the  relations  and  next  of  kin 
of  Mrs.  Ham,  the  Master  found  that  the  petitioner  and  fifteen  other 
persons  were  the  nephews  and  nieces  and  next  of  kin  of  Mrs.  Ham, 
living  at  her  death ;  and  that  the  petitioner  and  ten  of  the  fifteen 
were  her  next  of  kin  living  at  her  husband's  death. 

The  petitioner  then  presented  a  petition  praying  that  the  Master's 
report  might  be  confirmed ;  and  that  the  petitioner  and  the  other 
next  of  kin  living  at  Mr.  Ham*s  death,  might  be  declared  to  be  the 
parties  entitled  to  the  fund  in  Court  which  represented  the  6,000Z. 
stock,  and  that  that  fund  might  be  equally  divided  amongst  them. 

Mr.  Walker  and  Mr.  Sandys,  for  the  petitioner,  and  Mr. 
Malins,  Mr.  Grove,  and  Mr.  Wohtenholme  for  the  other  surviving 
next  of  kin  of  Mrs.  Ham,  contended  that  a  gift  to  the  relations  of 
A.  B.,  was  a  gift  to  a  class;  and  that  only  those  members  of  the 
class  who  were  living  at  the  period  of  distribution,  that  is,  at  the 
death  of  the  testator,  were  entitled  under  it. 

Mr.  Bethell  and  Mr.  Giffard,  for  the  personal  representatives 
of  the  deceased  next  of  kin  of  Mrs.  Ham,  said  that  the  words  :  *'  in 
[  *109  ]  case  my  said  late  wife  had  died  possessed  *of  the  said  sum  of  6,000L 
stock,  a  spinster  and  intestate,"  meant ;  "  in  case  my  wife  had  been 
possessed  of  the  6,000L  stock  at  her  death,  and  had  died  unmarried 
and  intestate." 

Mr.  K.  Parker  and  Mr.  Milne,  for  the  residuary  legatees  under 
the  testator's  will,  said,  first,  that  the  testator,  when  he  made  the 
gift,  evidently  supposed  that  he  was  subject  to  some  liabihty  under 
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the  bond;  but,  as  he  was  his  wife's  personal  representative,  he         in  re 
was  subject  to  no  such  liability;  and  that  the  gift  was  void,  as       trobt. 
having  been  made  under  a  mistaken  notion  of  liability :  secondly, 
that  the  gift  was  void  for  uncertainty;  for  there  was  nothing  to 
show  what  relations  of  his  wife  the  testator  meant  by  the  words 
"the  said  relations  of  my  late  wife,"  none  having  been  previously 
specified ;  and,  lastly,  that,  if  the  gift  was  good,  it  was  a  gift  to  the  next 
of  kin  of  Mrs.  Ham  living  at  her  death ;  and,  therefore,  the  shares  of 
the  five  who  died  before  the  testator,  fell  into  the  residue. 

Mr.  Atttvood  appeared  for  the  testator's  executors. 

The  following  cases  were  cited :  Doe  v.  Over  (i),  Lee  v.  Pain  (2), 
Doe  V.  Sheffield  (3),  and  Viner  v.  Francis  (4). 

Mr,  Walker  replied. 

The  Yice-Chancellob  : 

The  first  question  is  whether  the  gift  in  the  codicil  is  *void,  as       [  *iio  ] 
having  been  made  on  a  mistaken  supposition  of  legal  liability  to  a 
debt. 

The  testator,  certainly,  refers  to  what  he  calls  claims,  on  the  part 
of  his  wife's  relations,  for  8001.  under  the  bond :  and  I  admit  that 
that  language  may  be  considered  to  show  that  he  supposed  that 
they  had  some  legal  claim  upon  him.  But  it  is  clear  that  it  may 
refer,  and  my  impression  is  that  it  does  refer  to  claims  of  a  very 
different  nature  from  claims  constituting  a  legal  liability.  The 
testator  may  have  thought  that  his  wife's  relations  had  a  moral 
claim  to  his  consideration,  in  consequence  of  his  having  succeeded 
to  property  which  they  would  have  taken  if  his  wife  had  survived 
him  and  died  intestate,  or  she  might  have  left  to  them  if  she  had 
died  testate.  It  is  clear  that  he  had  liberal  intentions  towards  her 
relations ;  else,  why  did  he  give  6,000Z.  stock,  to  satisfy  a  liability 
which  could  not  exceed  800Z.  ?  There  is,  therefore,  no  ground  for 
saying  that  the  gift  is  void,  as  having  been  made  under  an  erroneous 
supposition  of  legal  liability. 

The  next  question  is,  is  it  void  for  uncertainty  in  the  description 
of  the  persons  to  take  ? 

The  testator  recites  that  he  intended  to  sell  out  the  6,000Z.  stock, 
and  to  distribute  the  same,  in  his  lifetime,  amongst  his  wife's 
relations :  and,  if  he  had  sold  it  out,  he  might  have  done  as  he 

(1)  9  R.  B.  767  (1  Taunt.  263).  (3)  13  East,  626. 

(2)  67  K.  B..41  (4  Hare,  201).  (4)  2  B.  R  29  (2  Cox,  190). 
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In  re  pleased  with  the  money ;  he  might  have  excluded  some  of  his  wife's 
Tbust.  relations,  if  he  thought  proper  to  do  so,  and  might  have  given  the 
others  what  he  pleased.  But  he  is  there  speaking  of  what  he 
intended  to  do  by  some  act  in  his  lifetime.  And  he  afterwards 
directs  what  is  to  [be]  done  in  case  he  does  not  do  that  act  in  his 
[  'm  ]  ifetime.  He  says :  "Now  I  do,  hereby,  will  *and  direct  that,  in  case 
of  my  death  before  carrying  such  my  intention  into  effect,  the  said 
sum  of  6,000^.  stock  shall  not  be  considered  as  part  of  my  residuary 
estate,  but  shall  be  divided  between  and  amongst  the  said  relations 
of  my  said  late  wife."  When  we  look  back  to  see  who,  "  the  said 
relations"  are,  we  find  they  are,  "her  relations."  Therefore,  the 
gift  is  to  be  interpreted  as  if  it  were  a  gift  of  the  6,000Z.  to  be  divided 
between  and  amongst,  "the  relations  of  my  late  wife."  Now,  a 
gift  to  the  relations  of  a  person  named,  is  not  void  for  uncer- 
tainty :  it  has  been,  generally,  held  to  be  a  gift  to  the  next  of  kin 
of  that  person.  There  may  be  something  else  in  the  will  which 
makes  it  void  for  uncertainty ;  but  it  is  not  void  of  itself. 

Being  then  of  opinion  that  the  gift  is  not  void,  either  on  the 
ground  of  mistaken  supposition  of  debt  or  on  the  ground  of  uncer- 
tainty, the  next  point  that  I  shall  consider  is,  what  the  testator 
meant  by  the  words:  "in  case  my  said  late  wife  had  died  possessed 
of  the  said  sum  of  6,0002.  stock,  a  spinster  and  intestate."  It  seems 
to  me  to  be  clear  tha  the  meant,  in  case  his  wife  (whom  he  calls  his 
late  wife)  had  been  possessed  of  the  6,0002.  stock  at  her  death,  and 
had  died  a  spinster  and  intestate. 

The  next  point  is  this.  It  is  said  that  the  gift  is  a  gift  to  a  class  of 
persons ;  and  that,  according  to  the  decided  cases,  if  some  of  the 
members  of  the  class  die  in  the  interval  between  the  date  of  the 
will  and  the  period  of  distribution,  that  is,  the  death  of  the  testator, 
those  who  survive  take  the  whole  fund :  and  I  admit  that  that  would 
have  been  the  case  here,  if  the  gift  had  been  simply  to  the  relations 
of  the  testator's  wife.  But  the  testator  directs  that  the  stock 
shall  be  divided  between  and  amongst  the  relations,  that  is,  the  next 
[  •112  J  q{  IjJu^  of  his  wife  *in  such  manner,  shares  and  proportions  as  would 
have  been  the  case,  in  case  she  had  died  possessed  of  it  a  spinster 
and  intestate.  He  means,  by  those  words,  that  the  stock  shall  go  to 
the  persons  who,  at  her  death,  would  have  been  entitled,  by  law,  to 
her  personal  estate,  in  case  she  had  died  a  spinster  and  intestate ;  and 
that  each  of  those  persons  shall  take,  not  only  in  the  same  manner, 
but  the  same  share  and  proportion  as  he  would  have  taken  under 
the  Statute  of  Distributions. 
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It  appears  that  the  wife,  at  her  death,  left  sixteen  nephews  and  in  re 
nieces  hernext  of  kin :  and,  if  she  had  died  a  spinster  and  intestate,  tbust. 
the  manner  in  which  they  would  have  taken  her  personal  estate, 
would  have  been  as  tenants  in  common,  and  the  shares  and  propor- 
tions in  which  they  would  have  taken  it,  would  have  been  sixteenths. 
But,  if  I  were  to  hold  that  the  eleven  who  survived  the  testator  are  to 
take  the  whole  fund  among  them,  they  would  not  take  it  either  in 
the  same  manner  or  in  the  same  shares  and  proportions  as  the 
testator  says  they  are  to  take  it ;  and,  therefore,  I  should  set  aside 
the  direction,  contained  in  the  codicil,  as  to  the  manner,  shares  and 
proportions  ;  which  I  am  not  at  liberty  to  do. 

Taking  the  whole  of  the  codicil  together,  my  opinion  is  that  the 
persons  to  whom  the  testator  gave  the  6,000?.  stock  under  the  desig- 
nation of  the  relations  of  his  late  wife,  are  her  sixteen  next  of  kin 
who  were  living  at  her  death,  and  that  it  is  given  to  them  as 
tenants  in  common.  The  consequence  is  that  the  shares  of  the 
five  who  died  in  the  lifetime  of  the  testator,  lapsed  and  belong  to 
the  residuary  legatees. 

After  the  judgment  had  been  delivered,  a  discussion  arose  as  to       [  ii3  ] 
the  costs  of  the  petitioner  and  respondents. 

Mr,  Malins  contended  that  they  ought  to  be  paid  out  of  the 
testator's  residuary  personal  estate,  and  cited  In  re  Sharpens 
Trustees  (i). 

Mr.  K.  Parker  and  Mr.  Milne  contended  that  they  ought  to 
be  paid  out  of  the  fund  in  Court;  and  cited  In  re  Ross's  Trust  (2). 

The  Yige-Chancbllob  said  that  he  had  no  jurisdiction  over  the 
residue ;  indeed,  he  could  not  tell  whether  there  was  any  or  not ; 
but  he  had  jurisdiction  over  the  whole  of  the  fund  which  had  been 
paid  into  Court;  and  that,  five-sixteenths  of  that  fund  having 
lapsed,  he  should,  in  exact  accordance  with  the  principles  of  the 
Court,  direct  the  costs  of  all  parties  to  be  paid  out  of  those  five- 
sixteenths. 

(1)  15  Sim.  470;    see  Trtthewy  v.  (2)  Ante,  p.  63. 

Hdgar,  ante,  p.  230,  note  (2). 
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Nov.^,  10.  ^2  Simons  (N.  S.)  114—125 ;  8.  0.  21  L.  J.  Oh.  135.) 

^™  v"^^*^*  A  testator  who  died  in  1833,  devised  his  residuary  real  and  personal  estate 

to  his  eldest  son  and  his  heirs,  executors,  &c. :  provided  and  his  will  was 
'-        -'  that,  in  case  his  said  son  should  die  without  leaving  any  lawful  issue  of  his 

hody,  such  part  of  his  said  residuary  estate  as  was  freehold,  and  situate  in 
certain  places,  should,  at  his  death,  he  divided  into  two  equal  parts ;  one  of 
which  parts  he  gave  to  his  second  son,  and  his  heirs ;  and  the  other,  to  his 
daughter  and  her  heirs  : 

Held,  as  to  such  part  of  the  testator's  residuary  estate  as  was  freehold  and 
situate  in  the  places  named,  that  his  eldest  sou  took,  not  an  estate  tail  in  it, 
but  an  estate  in  fee,  with  an  executory  devise  over  to  take  effect  at  his 
death,  in  case  he  should  have  no  issue  then  living. 

Matthew  Dayies,  the  elder,  by  his  will  dated  the  28rd  of  October, 
1882,  gave,  devised  and  bequeathed,  to  his  son  Charles,  his 
messuages,  tenements,  out-houses,  gardens,  hereditaments  and 
premises,  with  the  fixtures  thereto  belonging,  in  Warminster, 
which  he  purchased  of  Mr.  Slade,  and  then  in  his  own  occupation 
and  in  the  occupation  of  Mr.  Lawes  as  his  tenant ;  to  hold  to  his 
said  son,  his  heirs,  executors,  administrators,  and  assigns,  subject 
to  the  payment  of  an  annuity  of  50Z.  to  his  wife  for  her  life :  and 
he  willed  that  the  sum  of  1,0002.  settled  on  his  late  daughter  Ann, 
might  be  paid,  to  the  trustees  named  in  her  marriage  settlement, 
as  soon  after  his  death  as  might  be :  and,  after  giving  some  specific 
and  pecuniary  legacies,  he  gave,  devised  and  bequeathed  all  the 
rest,  residue  and  remainder  of  his  monies,  securities  for  money, 
goods,  chattels,  effects,  property  and  estate,  both  real  and  personal, 
to  his  wife,  his  two  sons  Matthew  and  Charles  and  his  daughter 
[  *115  ]  Frances,  their  heirs,  executors  and  administrators,  *upon  trust  to 
permit  his  wife  to  receive  the  rents,  issues,  profits,  dividends, 
interest  and  income  thereof  for  her  life;  and,  at  her  death,  he 
gave  the  sum  of  2,500Z.,  part  of  such  residuary  estate,  to  his  son 
Charles,  on  condition  that  he  joined  in  the  execution  of  the  trusts 
of  the  will  and  assisted  in  the  management  of  the  testator's  affairs; 
such  legacy,  nevertheless,  to  become  a  vested  interest  in  him  at 
the  time  of  the  testator's  death.  And  the  testator  gave  and 
bequeathed  the  sum  of  4,000Z.,  other  part  of  such  residuary  estate, 
to  his  trustees  and  executors  thereinafter  named,  in  trust  for  the 
separate  use  of  his  daughter  Frances ;  and,  upon  her  death,  he 
gave  the  4,000Z.  to  her  children  in  such  parts,  shares  and  propor- 
tions, manner  and  form,  as  she  should,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing  to  be  by  her  executed  and 
(1)  ColUman  v.  ColUman  (1868)  L.  R.  3  H.  L.  121. 
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attested  as  therein  mentioned,  or  by  her  will  duly  executed  and  Kz  parte 
attested,  appoint,  give  or  bequeath  the  same ;  and,  in  default  of 
such  appointment,  gift  or  bequest,  upon  trust  to  pay  the  said 
principal  sum  of  4,000/.  unto  and  equally  amongst  and  between 
all  her  children  who  should  be  living  at  her  death  and  the  issue 
of  any  such  children  or  child  who  might  die  in  her  lifetime,  and 
their  respective  executors,  administrators  and  assigns,  as  tenants 
in  common  (the  issue  of  such  children  or  child,  so  dying,  to  take 
their  parents'  share  only) ;  and,  if  but  one  child,  then  to  such  only 
child,  his  or  her  executors,  administrators  or  assigns :  And  he  gave 
the  sum  of  8,000/.,  other  part  of  such  residuary  estate,  unto  and 
equally  amongst  and  between  all  the  children  of  his  late  daughter 
Ann,  share  and  share  alike,  to  be  paid  them  in  three  months  after 
the  decease  of  his  wife :  And,  as  to  the  remainder  of  his  residuary 
estate,  both  real  and  personal,  not  thereinbefore  disposed  of,  he 
gave,  devised  and  bequeathed  the  same  (subject  to  the  proviso 
thereinafter  contained)  to  *his  son  Matthew,  his  heirs,  executors,  [*ii6] 
administrators  and  nssigns,  hoping  that  his  children  might  never 
meet  with  the  troubles  and  anxiety  of  mind  which  he  had  under- 
gone, and  that  they  might  use  their  best  endeavours  to  live  in  love 
and  unity  with  each  other :  Provided  also,  and  it  was  his  will  that, 
in  case  his  son,  Matthew,  should  die  without  leaving  any  lawful 
issue  of  his  body,  such  part  of  his  said  residuary  estate  so  given 
to  him  as  might  be  in  the  nature  of  freehold,  situated  in  War- 
minster and  Westbury,  should,  at  his  death,  be  divided  into  two 
equal  parts ;  and  he  gave,  devised  and  bequeathed  one-half  of  such 
freehold  property  to  his  son  Charles,  his  heirs  and  assigns,  and  the 
other  half  to  his  daughter  Frances,  her  heirs  and  assigns  ;  his  son 
Matthew  having  it  in  his  power  to  give  sufficient  to  the  children 
of  his  late  sister  Ann,  (if  he  thought  proper,  but  not  otherwise) 
out  of  the  personal  estate  which  he  had  already  had  and  would 
have  on  the  death  of  his  mother. 

The  testator  died  in  September,  1888.  His  widow  died  in 
August,  1850. 

The  question  was  whether  Matthew  Davies,  the  son,  tcK)k  an 
estate-tail,  or  an  estate  in  fee  with  an  executory  devise  over,  in 
such  parts  of  the  testator's  residuary  estate,  as  was  freehold  and 
situate  in  Warminster  and  Westbury. 

Mr.  Malins  and  Mr.  Berkeley,  for  Matthew  Davies,  said  that 
the  words:    ''in  case   my   said   son,  Matthew,  shall  die  without 
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Ex  parte  leaving  any  lawful  issue  of  his  body,"  referred  to  a  failure  of 
DAVIE8.      iggug  Qf  Matthew,  whenever  it  might  take  place,  and  cut  down 

the  estate  in  fee  given  to  Matthew  by  the  preceding  words,  to  an 
[•117]       estate-tail;    and   that   the  words,  "at   his   death,"  which  *were 

subsequently  used,  made  no  diflference.     [They   cited  Waltei'   v. 

Drew  (i),  Doe  v.  Cooper  (2),    Broadhurst  v.  Morris  (3),  and    other 

cases.] 

Mr.  Selayn^  for  the  testator's  daughter,  Frances,  and  her 
husband,  contended  that  Matthew  Davies  took  an  estate  in  fee, 
with  an  executory  devise  over,  to  take  effect  on  his  dying  without 
leaving  issue  living  at  his  death.  [He  cited  Doe  v.  Frost  (4),  Doe 
V.  Webber  (5),  and  other  cases.] 

Mr.  Malim,  in  reply,  said  that  the  personal  estate  was  given 
absolutely  to  Matthew.     ♦    *     ♦ 

[118]       The  Vicb-Chancbllor  :  * 

The  right  of  Matthew  Davies,  the  son,  to  what  he  asks  by  his 
petition,  depends  upon  the  construction  to  be  put  upon  his  father's 
will ;  and  the  question  is,  whether  he  takes  an  estate  in  fee,  with 
an  executory  devise  to  take  effect  in  the  event  of  his  dying  without 
issue  living  at  the  time  of  his  death,  or  whether  he  takes  an  estate- 
tail,  with  a  remainder  limited  upon  it. 

By  the  will,  the  testator,  after  giving  certain  specific  gifts  not 
material  to  the  present  question,  devises  all  the  rest,  residue,  and 
remainder  of  his  money,  securities  for  money,  goods,  chattels,  and 
effects,  property  and  estate,  both  real  and  personal,  to  his  wife  and 
his  two  sons,  Matthew  and  Charles,  and  his  daughter  Frances,  in 
trust,  to  permit  and  suffer  his  wife  to  take  the  rents,  &c.,  during 
her  life ;  and,  at  her  death,  he  gives  the  sum  of  2,5002.,  part  of  his 
residuary  estate,  to  his  son  Charles,  on  certain  conditions  as  to 
executing  the  trusts  of  his  will  and  assisting  in  the  management  of 
his  affairs.  Then  he  gives  another  sum  of  4,0002.  to  his  trustees 
and  executors,  upon  certain  trusts  for  the  benefit  of  his  daughter 
[  ♦lis  ]  *France8:  and  another  sum  of  8,0002.  among  the  children  of  his 
deceased  daughter,  Ann :  and  then  follows  the  devise  upon  which 
the  question  immediately  turns :  "  And,  as  to  the  remainder  of  my 
residuary  estate,  both  real  and  personal,  not  hereinbefore  disposed 

(1)  Comyns,  373.  (4)  22  R.  R.  478  (3  B.  &  Aid.  646). 

(2)  6  R.  li  2fi4  (I  East,  229).  (5)  19  R.  R.  438  (1  B.  &  Aid.  713). 

(3)  36  R,  R.  439  (2  B.  &  Ad.  1). 
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of,  I  give,  devise,  and  bequeath  the  same  (subject  to  the  proviso      Ex  parte 

•  *  Da  VI  KB 

hereinafter  contained),  unto  my  son,  Matthew  Davies,  his  heirs, 

executors,  administrators,  and  assigns  :  *'  so  that,  thus  far,  all  the 

residue,  both   of  the  realty   and  of  the  personalty,  is  given  to 

Matthew  Davies,  his  heirs,  executors,  administrators,  and  assigns. 

Then  comes  this  proviso  :  ''  Provided  also,  and  it  is  my  will  that,  in 

case  he,  my  said  son,  Matthew,  shall  die  without  leaving  any  lawful 

issue  of  his  body,  such  part  of  my  said  residuary  estate  so  given  to 

him  as  before  mentioned  as  may  be  in   the  nature  of  freehold, 

situate  in  Warminster  aforesaid  and  Westbury,  shall,  at  bis  death, 

be  divided  into  two  equal  parts  or  shares.    One  equal  half  part  or 

share  of  such  freehold  property  I  give,  devise,  and  bequeath  unto 

my  said  son,  Charles  Davies,  his  heirs  and  assigns ;  and  the  other 

half  part  or  share  thereof  1  give,  devise,  and  bequeath  unto  my 

said  daughter  Frances,  her  heirs  and  assigns."     Then  he  adds  this 

clause,  which  was  called  to  my  attention  after  I  was  prepared  to 

give  my  judgment ;  and,  though  I  continue  of  the  same  opinion  as 

I  had  then  formed,  it  is  still  of  service,  as  I  shall  hereafter  show ; 

**  He,  my  said  son  Matthew,  having  it  in  his  power  to  give  sufficient 

to  the  children  of  his  said  sister  Ann  (if  he  thinks  proper,  but  not 

otherwise),  out  of  the  personal  estate  which  he  has  already  had  and 

will  have  on  the  death  of  his  mother.*'     The  question,  as  I  said 

before,  is  whether  Matthew,  in  respect  of  the  freehold  part  of  the 

general  residue  devised  to  him,  takes  an  estate  in  fee  with  an 

executory  devise  to  take  effect  in  *the  event  of  his  not  leaving  issue      [  *120  ] 

at  his  death,  or  an  estate-tail  ? 

Now,  the  general  principle  applicable  to  the  construction  of  a  will 

with  respect  to  a  question  of  this  sort,  is  that  you  are  to  look  at  the 

whole  will,  to  see  whether  you  are  satisfied,  upon  the  general  effect 

of  it,  that  the  testator,  when  he  speaks  of  the  devisee  dying  without 

leaving  any  lawful  issue  of  his  body,  is  pointing  to  a  failure  of  issue 

at  the  death  of  the  devisee,  or  to  an  indefinite  failure  of  issue.     In 

the  case  before  me,  there  is  no  question  but  that,  by  the  first  devise, 

Matthew  Davies  would  be  tenant  in  fee  of  the  freehold,  as  well  as 

absolute  owner  of  the  personal  property ;  and,  if  he  is  cut  down  to 

an  estate  tail,  it  is  by  virtue  of  the  words,  ''in  case  my  said  son 

shall  die  without  leaving  any  lawful  issue  of  his  body ; "  and  no 

doubt,  according  to  the  law,  as  it  stood  before  the  late  Wills  Act, 

those  words:  ''In  case  he  shall  die  without  leaving  any  lawful 

issue  of  his  body,"  would  have  made  him  tenant  in  tail ;  the  word 

"leaving"  being  held  not  to  fix  the  time  to  his  death.     But  that 
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Ex  parte  was  not  the  case  with  respect  to  personalty ;  and,  in  the  case  of 
Forth  V.  Cliapnian  (1),  those  words  were  held  to  mean  one  thing 
with  respect  to  realty,  and  to  mean  a  totally  different  thing  with 
respect  to  personalty.  But  I  am  now  to  interpret  this  will  accord- 
ing to  the  law  as  it  stood  before  the  Wills  Act,  and  without  reference 
to  that  Act  at  all. 

With  respect  to  the  cases  cited,  I  will  refer  to  two  or  three  of  the 
principal  ones,  in  order  to  see  how  they  help  us. 

[  121  ]  In  Walter  v.  Drew  (2),  the  testator  willed  that,  if  Richard,  his 

eldest  son,  should  happen  to  die  and  leave  no  issue  of  his  body, 
then,  after  the  death  of  Richard,  he  gave  his  lands  of  inheritance 
in  a  certain  place,  to  William,  his  youngest  son,  to  hold  the  same, 
after  the  death  of  Richard,  to  him  and  his  heirs.  It  is  to  be 
observed  that,  in  that  case,  there  was  no  direct  devise  at  ail  to  the 
eldest  son ;  but  the  Court  held  that  he  took  an  estate  by  implica- 
tion, until  he  should  die  and  leave  no  issue  of  his  body ;  in  other 
words,  an  estate  tail.  So  that  the  Court  considered  that  the  time 
of  the  decease  of  Richard  was  not  pointed  out  by  the  testator  as  the 
time  at  which  the  limitation  to  William  was  to  take  effect.  We 
know  that  it  is  a  rule  that  a  limitation,  if  it  can  take  effect  by  way 
of  remainder,  shall  not  take  effect  by  way  of  executory  devise ;  and 
the  Court  there  came  to  the  conclusion  that  there  was  an  estate 
tail  in  the  eldest  son,  and  an  estate  in  fee  in  remainder  in  the 
youngest  son.  I  do  not,  however,  think  that  that  case  at  all 
governs  the  present. 

The  case  of  Broadhurst  v.  Morris  was  a  case  sent  from  a  court  of 
equity  for  the  opinion  of  a  court  of  law,  in  a  suit  for  specific 
performance ;  and  the  question  was  whether  the  vendor  had  such 
an  estate  as  enabled  him  to  make  a  good  title  to  the  purchaser. 
The  devise  there  was  to  William  Broadhurst  and  his  children 
lawfully  begotten  for  ever.  Stopping  there,  it  was  decided,  and  I 
think  rightly,  that  William  Broadhurst  took  an  estate  tail.  But 
then  came  this  Umitation  over :  ''  But,  in  default  of  such  issue  at 
his  decease,  to  Alexander  Bridoak,  his  heirs  and  assigns  for  ever.'* 
Now,  that  Umitation  might  have  been  read  in  two  ways,  by  placing 
the  comma,  first  before,  and  then  after  the  words, ''  at  his  decease." 
But  no  opinion  was  given  as  to  what  estate  the  devisee  over  took. 

L  '122  ]      The  only  question  *put  and  answered  was  what  estate  the  first 
devisee,  William  Broadhurst,  took.     The  Court  may,  perhaps,  have 
thought  that  the  devise  over  was  not  an  executory  devise,  to  take 
(1)  1  P.  Wms.  663.  (2)  Oomyns,  373. 
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effect  in  defeasance  of  the  estate-tail,  but  that  it  was  a  contingent      Ex  parte 
remainder,  to  take  effect  in  the  event  of  the  estate-tail  determining 
in  a  particular  mode,  namely,  by  William  Broadhurst  dying  without 
issue  living  at  his  death.    But,  however  that  may  be,  that  authority 
does  not  appear  to  me  to  govern  this  case. 

The  only  other  case  referred  to,  which  I  think  it  necessary  to 
make  any  particular  observations  upon  (and  I  think  that  it  is  the 
most  material  one),  is  Doe  v.  Frost. 

There,  the  limitation  was  to  William  Frost  and  his  heirs  for 
ever ;  and,  in  that  particular,  it  resembles  this.  There  was  a  clear 
devise  in  fee  to  the  first  taker.  Then  the  limitation  over  was: 
"  And,  if  William  Frost  should  have  no  children,  child,  or  issue, 
the  said  estate  is,  on  the  decease  of  the  said  William  Frost,  to 
become  the  property  of  the  heir-at-law,  subject  to  such  legacies  as 
he,  the  said  William  Frost,  may  leave,  by  will,  to  any  of  the 
younger  branches  of  the  family."  Now,  the  words  in  that  case 
were,  "on  the  decease."  The  words  in  this  will,  are;  ''at  the 
decease:'*  and  I  confess  I  do  not  see  any  distinction  between  the 
two.  I  ought  to  have  mentioned  that  the  decision  in  that  case, 
was  that  William  Frost  took  an  estate  in  fee,  with  an  executory 
devise  over  to  take  effect  in  the  event  of  his  dying  without  leaving 
children  at  the  time  of  bis  decease.  It  was  contended  that  the 
ground  of  that  decision  was  the  last  clause:  "subject  to  such 
legacies  as  he,  the  said  William  Frost,  may  leave,  by  will,  to  any  of 
the  younger  branches  of  the  family."  But,  when  I  look  at  the 
judgments  given  ^by  the  learned  Judges  who  decided  that  case,  [  *123  ] 
Lord  Chief  Justice  Abbott,  Mr.  Justice  Baylet,  Mr.  Justice 
HoLBOTD,  and  Mr.  Justice  Best,  I  find  that,  with  regard  to 
Mr.  Justice  Batlbt,  and  Mr.  Justice  Holrotd,  each  of  them  gave 
his  judgment  that  it  would  be  an  estate  in  fee  with  an  executory 
devise,  independently  of  the  clause  relating  to  the  giving  of  legacies. 
After  giving  that  opinion,  Mr.  Justice  Batlet  adds  that  the  clause 
about  legacies  corroborated  the  opinion  which  he  had  formed. 
Mr.  Justice  Holboyd  decides  that  the  limitation  itself,  created  an 
estate  in  fee  with  an  executory  devise,  and  does  not  refer  to  that 
clause,  even  as  corroborating  his  opinion.  He  rests  his  judgment, 
entirely,  on  the  ground  that,  having  regard  to  the  words  used,  and, 
particularly,  to  the  words :  "  on  the  decease  of  the  said  W^iiUam 
Frost,"  the  testator  intended  to  give  a  fee,  but  a  fee  so  far  limited 
as  that,  if  the  devisee  died  without  leaving  issue  living  at  his  death, 
then  the  estate  was  to  go  over  to  some  other  person.     However, 
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Ex  parte      Lord  Chief  Justice  Abbott  refers  to  the  clause  in  question,  and 

Da  VI B8 

founds  his  judgment  upon  it.  Mr.  Justice  Best  simply  stated  that 
he  concurred  with  the  other  Judges. 

Now  if,  from  the  will  in  Doe  v.  Frost,  you  expunge  the  clause 
relating  to  legacies,  I  confess  I  do  not  see  any  distinction  between 
the  language  of  the  will  in  that  case,  and  the  language  of  the  will 
now  before  me :  and,  therefore,  I  must  conclude,  that  the  Judges 
who  decided  Doe  v.  Frost,  would,  upon  this  will,  have  decided,  as 
they  did  there,  that  it  was  an  estate  in  fee  with  an  executory  devise 
over.  When  I  look  at  this  will,  I  feel  quite  satisfied  that  the 
testator  was  referring  to  the  period  of  the  death  of  the  devisee,  as 
the  period  at  which  he  intended,  if  there  was  tlien  a  failure  of 
Matthew's  issue,  that  there  should  be  a  devise  over. 
[  124  ]  Now  there  is,  in  this  will,  a  clause  certainly  very  di£ferent  from 

the  clause,  relating  to  the  giving  of  legacies,  in  Doe  v.  Frost  I 
collect,  from  the  will  itself,  that  the  testator  had  three  children 
living,  and  that  he  had  had  another  child,  a  daughter,  who  was  dead, 
leaving  children.  His  eldest  son,  Matthew,  his  second  son,  Charles, 
his  daughter,  Frances,  and  the  children  of  his  deceased  daughter, 
Ann,  are  the  only  members  of  his  family  who  are  at  all  referred  to 
by  his  will ;  and  that  seems  to  have  been  the  state  of  his  family. 

He  has,  first  of  all,  given  the  whole  of  his  real  and  personal  estate 
to  his  wife  for  life.  Then,  after  her  death,  there  are  certain  sums 
to  be  appropriated  upon  certain  trusts  for  the  benefit  of  different 
children  and  their  issue;  and  then  he  devises  all  the  rest  and 
residue  of  his  property  to  his  son  Matthew,  and  in  terms  which 
make  it  an  absolute  gift.  He  does  not  put  any  limitation  upon  the 
absolute  quality  of  the  gift  of  any  part  of  the  estate,  except  a 
particular  real  estate,  the  estate  at  Warminster  and  Westbury ;  and, 
as  to  that,  he  says  that,  if  Matthew  shall  die  without  leaving 
any  lawful  issue  of  his  body,  then  it  shall,  at  his  death,  be  divided 
into  two  equal  parts ;  and  he  gives  one  part  to  his  second  son 
Charles,  and  the  other  part  to  his  daughter,  Frances;  not  giving 
any  share  to  the  children  of  Ann,  his  deceased  daughter.  But  then 
he  adds  this:  ''He,  my  said  son,  Matthew,  having  it  in  his  power 
to  give  sufficient  to  the  children  of  his  late  sister  Ann  (if  he  thinks 
proper,  but  not  otherwise)  out  of  the  personal  estate  which  he  has 
already  had  and  will  have  on  the  death  of  his  mother."  It  is  true 
that  he  does  not  point  to  any  legacy  in  terms :  he  does  not  say  that 
Matthew  shall  have  it  in  his  power  to  give  by  will ;  nor  does  he 
point  to  anything  as  being  given  out  of  the  estate  which  he  is  devising 


Daviks. 
[  '125  ] 
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over.  Bat,  *why  did  he  insert  that  clause  at  all?  He  did  not  Ex  parte 
insert  it  for  the  purpose  of  giving  any  additional  power  to  Matthew; 
for  he  had,  already,  given  the  whole  personal  estate  to  him,  and 
had  not  cut  down  that  gift  at  all.  But  his  object  in  inserting  it 
was  to  show  that  he  did  not  include  the  children  of  Ann  in  the 
devise  over,  because  Matthew  had  it  in  his  power  to  make  such  pro- 
vision for  them  as  he  might  think  fit  out  of  the  personal  estate: 
and  he  may  naturally  enough  have  thought  that,  without  his 
putting  Matthew  under  any  obligation,  Matthew  would  do  some- 
thing for  the  children  of  his  deceased  sister  Ann. 

I  wish  it  to  be  understood  that  I  do  not,  in  the  least,  decide  this 
case  on  the  ground  of  that  last  clause.  Indeed  I  was  prepared 
to  deliver  my  judgment  before  that  clause  was  brought  to  my 
attention ;  but  it  certainly  is  a  matter  which  influences  my  mind  to  a 
certain  extent,  in  coming  to  the  conclusion  that  the  period  to  which 
the  testator  points  as  the  period  at  which,  by  reason  of  the  failure 
of  issue  of  Matthew,  the  devise  over  is  to  take  effect,  is  the  precise 
period  of  the  death  of  Matthew ;  and  that  he  did  not  intend  it  to 
take  effect  on  an  indefinite  failure  of  the  issue  of  Matthew. 


TERRELL'S   CASE.  mi. 

(2  Simons  (N.  S.)  126—128.) 


Noe.  13. 


[Revebsbd  on  appeal  to  the  House  of  Lords,  as  reported  in  4  kindbmlbt, 
H.  L.  C.  1091,  28  L.  J.  Ch.  845 ;  18  Jur.  707,  under  the  title  of       |-  ,26] 
Terrell  v.  Hutton.] 

In  ee  SPOONER'S  TRUST  (1).  i85i. 

(2  Simons  (N.  S.)  129—133;  S.  0.  21  L.  J.  Ch.  161.)  Abr^2. 

The  exercise  of  a  general  power  of  appointment  over  property  does  not  K^'*^'^**^^^^' 
indicate  any  intention  to  exclude  the  property  from  the  residuary  bequest         ^   '    *., 
in  case  the  appointment  shall  fail.  '-        -' 

The  will  of  Thomas  Spooner,  dated  the  4th  of  March,  1888,  was 
partly  as  follows : 

"  I  direct  my  executors  to  lay  out  and  invest  the  sum  of  2,000/.  in 
their  names,  in  the  purchase  of  Bank  Three  per  cent.  Annuities,  and 
to  pay  the  dividends  thereof  to  my  cousin,  Mrs.  Ann  Duncan,  widow, 
and  to  her  assigns,  for  the  term  of  her  natural  life ;  and,  after  her 
decease,  to  transfer  the  Annuities  so  to  be  purchased  unto  such 
person  or  persons,  and  in  such  shares  and  proportions  as  my  said 
(1)  Re  Elen  (1893)  68  L.  T.  816. 
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In  re        cousin,  Ann  Duncan,  shall,  by  her  will,  or  any  codicil  thereto,  to 
tru^^^^     ^  respectively  signed  in  the  presence  of  at  least  one  witness,  direct 
and  appoint." 

The  testator  died  on  the  2nd  of  March,  1889.  His  execators, 
in  pursuance  of  the  above  direction  in  his  will,  invested  2,000/., 
part  of  his  personal  estate,  in  the  purchase  of  2,2092.  15«.  ll^I.t 
Consols,  in  their  names,  and  paid  the  dividends  of  the  stock  to 
Mrs.  Duncan  during  her  life.  She  died  on  the  26th  of  August,  1850, 
having  made  her  will,  dated  the  18th  of  August,  1841,  in  the 
following  words : 

"  I,  Ann  Duncan,  do  hereby,  in  exercise  of  the  powers  in  this 
behalf  given  to  me  by  the  will  of  Thomas  Spooner,  Esq.,  deceased, 
dated  the  4th  day  of  March,  1888,  direct  and  appoint  that  the  sum 
of  2,000/.,  in  which  I  have  a  life  interest  under  such  will,  and  the 
Bank  Annuities  upon  which  the  same  may  be  invested,  shall,  after 
[  •180  ]  my  decease,  *be  paid  and  transferred  to  my  daughters,  Isabella 
Mouritz,  widow,  Mary  Ann  Duncan,  Rachel  Duncan,  and  Dora 
Duncan,  spinsters,  and  my  sons,  John  Duncan  and  the  Bev.  Joseph 
Duncan,  clerk,  share  and  share  alike.  And,  as  to  any  further  or 
other  sum  of  money,  or  other  property  to  which  I  now  am  or  may 
hereafter  become  entitled  unto  under  the  will  of  the  said  late 
Thomas  Spooner,  who  was  my  cousin  german,  I  leave  to  be  divided 
amongst  such  of  my  children  as  may  be  living  at  my  decease, 
share  and  share  alike.  I  hereby  nominate,  constitute,  and  appoint 
my  said  son,  the  Rev.  Joseph  Duncan,  and  John  Woolsey,  Esq., 
executors  of  this  my  last  will  and  testament,  constituting  my  said 
son,  the  Rev.  Joseph  Duncan,  my  residuary  legatee." 

John  Duncan  died,  without  issue,  in  the  testatrix's  lifetime.  The 
petition  was  presented  by  his  brother  and  sisters  named  in  their 
mother's  will,  stating,  amongst  other  things,  that,  by  the  death  of 
John  Duncan  without  issue,  one-sixth  of  the  2,209/.  IBs.  lid.  stock 
lapsed  and  fell  iato  the  residue  bequeathed  to  the  petitioner,  Joseph 
Duncan,  and  praying  that  the  stock  might  be  sold,  and  that  two- 
sixths  of  the  proceeds  might  be  paid  to  Joseph  Duncan,  and 

one-sixth  to  each  of  the  other  petitioners. 

«  ♦  «  «  « 

[  181  ]  The  petition  now  came  on  to  be  heard. 

Mr.  Leu^riy  [for  the  petitioner,  cited  Carter  v.  Taggart  (1)] . 

Mr.  Chandleas,  for  the  widow  and  one  of  the  next  of  kin  of  the 
(1)  80  E.  B.  113  (16  Sim.  423). 
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testator,   [cited  Eamm  v.  Appleford{^),  and  said  that  Carter  v.         lure 
_  Spoon  icK*8 

Taggart  had  no  application  to  the  present  case].  Trust. 

Mr.  Lewin,  in  reply.     ♦     ♦     ♦  [  132  ] 

The  Vicb-Chancbllor  said  that  the  words,  "  I  constitute  A.  B. 
mj  residuary  legatee,"  meant  the  same  as,  **  I  give  all  the  rest  and 
residue  of  my  personal  estate  to  A.  B. : "  That,  with  regard  to  a 
testator's  own  personal  property,  A.  B.  would  take  under  such 
a  residuary  bequest,  not  only  all  that  the  testator  had  not  attempted 
to  dispose  of  by  a  particular  bequest,  but  also  everything  which  was 
the  subject  of  an  ineffectual  particular  bequest,  whether  such  par- 
ticular bequest  failed  by  lapse  or  otherwise  :  That,  under  the  27th 
section  of  the  Wills  Act,  a  general  residuary  bequest  operated  as  an 
appointment  of  the  personal  estate  which  the  testator  had  power  to 
appoint  in  any  manner  he  might  think  proper  :  That,  as  a  general 
residuary  bequest  would  operate  to  pass  all  the  personal  estate  over 
which  a  testator  had  such  power  of  appointment  as  well  as  the 
testator's  own  personal  estate,  there  would  be  an  inconsistency  in 
holding  that  such  bequest  would  pass  all  that  was  ineffectually 
attempted  to  be  specially  bequeathed,  but  not  that  which  was 
ineffectually  attempted  to  be  specially  appointed :  That  the  testatrix, 
in  this  case,  had  not  manifested  any  intention  to  exclude,  from  the 
operation  of  the  ^residuary  bequest,  that  which  was  ineffectually  [  *133  ] 
attempted  to  be  specially  appointed;  and,  therefore,  Joseph 
Duncan,  was  entitled,  as  residuary  legatee  of  the  testatrix,  Ann 
Duncan,  to  the  share  of  the  stock  that  had  lapsed  ;  and  an  order 
must  be  made  according  to  the  prayer  of  the  petition. 


SOLTAU   V.   DE  HELD  (2).  ism. 

(2  Simons  (N.  S.)  133—16-2;  S.  0.  21  L.  J.  Ch.  153;  16  Jur.  326.)  ^'''''  ^^^^^  ^^' 

An  injunction  was  granted,  after  a  trial  at  law,  to  restrain  the  ringing  of 
the  bells  of  a  Roman  Catholic  church,  so  as  to  occasion  any  nuisance,  dis-    K^^ndkrblby, 
turbance  and  annoyance  to  the  plaintiff,  who  resided  very  near  to  the  church.         ^    '    ' 

A  bill  may  be  filed  to  restrain  a  public  nuisance,  without  making  the         ^    '     -* 
Attorney -Qeneral  a  party,  if  the  plaintiff  sustains  special  damage  from  the 
ntusance. 

Prbviouslt  to  1817,  a  mansion-house  in  Park  Road,  Giapham,  was 
divided  into  two  messuages,  but  without  there  being  any  party-wall 

(1)  61  R.  R.  23S  (5  My.  ft  Cr.  56).  135  ;  Inchhald  v.  i?ofei*n«o»(1869)L.  R. 

(2)  Walker  v.  Brewiter  (1867)  L.  R.      4  Ch.  388,  20  L.  T.  259. 
0  Eq.  25,  37  L.  J.  Ch.  33.   17  L.  T. 
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SoLTAu  between  them ;  and,  on  the  25th  of  March,  1817,  the  plaintifif  took 
De  Held.  &  Ibblbb  of  one  of  the  messuages  for  sixty-nine  years :  and,  with  the 
exception  of  two  intervals,  he  had,  ever  since,  resided  in  it  with  his 
family.  The  other  messuage  was  occupied  as  a  private  residence 
up  to  July,  1848,  when  it  was  purchased  by  a  religious  order  of 
Roman  Catholics,  called  **  The  Bedemptorist  Fathers ;  **  and  they 
converted  the  ground-floor  into  a  chapel,  and  appointed  the  defen- 
dant, who  was  a  priest  of  the  Roman  Catholic  Church,  to  officiate 
in  it.  In  August,  1848,  the  defendant  caused  a  wooden  frame  to  be 
erected  on  the  roof  of  the  last-mentioned  messuage,  and  a  bell  to  be 
hung  in  it,  which  was  rung,  by  his  direction,  five  times  on  Monday, 
Tuesday,  Wednesday,  Thursday,  and  Friday ;  six  times  on  Satur- 
day, and  of tener  on  Sunday,  in  every  week :  the  ringing  ordinarily 
commenced  at  five  in  the  morning,  and  continued  for  ten  minutes, 
to  the  great  discomfort  and  annoyance  of  the  plaintiff  and  his 
family.  On  the  12th  of  October,  1848,  the  plaintiff  sent  the  following 
letter  to  the  Superiors  of  the  establishment :  **  Sir  or  Sirs  :  As  well 
on  the  part  of  myself  and  neighbours,  as  the  parish  generally,  I 
have  to  complain  of  the  great  annoyance  of  the  bell  you  have  caused 

[  •134  ]  to  be  erected  *on  the  roof  of  your  house,  and  which  is  loudly  tolled 
as  early  as  five  o'clock,  and  very  frequently  afterwards,  during  the 
morning,  afternoon,  and  evening :  we  hope,  on  your  receiving  this 
representation,  you  will  take  immediate  measures  to  abate  this 
great  nuisance,  and  thereby  relieve  me  and  my  neighbours  and  the 
rest  of  the  inhabitants  of  this  parish,  from  any  further  disturbance." 
No  answer  was  returned  to  that  letter ;  and  the  ringing  being  con- 
tinued, to  the  great  annoyance  of  the  plaintiff  and  his  neighbours, 
they,  on  the  21st  December,  1848,  (before  which  time  the  messuage 
had  been  duly  certified  and  registered  as  a  place  of  religious  worship 
for  Roman  Catholics,)  signed  the  following  notice  and  served  it 
upon  Cardinal  Wiseman,  who  exercised  ecclesiastical  jurisdiction 
over  the  defendant  as  the  priest  of  the  chapel :  "To  the  Superiors, 
Directors,  Managers,  and  Occupiers,  of  the  Boman  Catholic  house 
and  establishment  at  Park  Boad,  Clapham,  and  to  all  others  whom  it 
may  concern :  we,  the  undersigned  occupiers  of  dwelling-houses  in  the 
vicinity  of  the  house  and  establishment  above  mentioned,  desire  to 
represent  that  we  are  subjected  to  a  great  inconvenience  and  annoy- 
ance from  the  loud  and  frequent  ringing  (often  at  unseasonable 
hours)  of  the  large  and  harsh-sounding  bell  some  time  since  erected 
upon  an  open  frame  on  the  roof  of  the  said  house.  The  practice  we 
complain  of,  is  offensive  alike  to  our  ears  and  feelings ;  disturbs  the 
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quiet  and  comfort  of  our  houses;  molests  us  in  our  engagements,  Soltau 
whether  of  business,  amusement,  or  devotion ;  and  is  peculiarly  p^  held, 
injurious  and  distressing  when  members  of  our  household  happen 
to  be  invalids  :  it  tends  also  to  depreciate  the  value  of  our  dwelling- 
houses.  Under  these  circumstances,  we  trust  you  will  immediately 
take  *the  present  complaint  into  your  serious  consideration,  and  [  *135  ] 
voluntarily  redress  the  grievance,  instead  of  constraining  us  to  have 
recourse  to  the  law,  to  abate  what  we  all,  from  experience,  deem  a 
very  grave,  indeed,  intolerable  nuisance."  A  copy  of  that  notice 
was  served  on  Mr.  Harting,  the  solicitor  of  the  Cardinal  and  defen- 
dant :  and,  on  the  1st  of  February,  1849,  the  plaintiff's  solicitor  had 
an  interview  with  Mr.  Harting,  who  stated  that  he  had  seen  the 
Cardinal  and  some  other  persons,  on  the  subject  of  the  notice; 
and  added  that  the  bell  was  never  rung  for  any  but  public  pur- 
poses ;  namely,  purposes  interesting  to  the  Catholic  population, 
and  not  for  any  household  purposes ;  and  that,  in  deference  to 
the  wishes  intimated  in  the  plaintiff's  letter  of  12th  October, 
1848,  the  hour  of  the  early  bell  had  been  altered  from  five  to 
six  o'clock,  and  that,  willingly,  if  they  could,  they  would  meet 
the  desires  of  their  neighbours  still  further ;  but  that  they  could 
not  do. 

In  May,  1851,  a  Boman  Catholic  church  with  a  steeple,  was 
erected  on  the  ground  adjoining  the  chapel,  and  was  opened  on  the 
14th  of  that  month,  and,  on  that  occasion,  six  bells,  which  had  been 
placed  in  the  belfry  of  the  steeple,  were  rung  nearly  the  whole  day. 
The  chapel  bell  was  rung  at  five  o'clock  and  a  quarter  before  seven 
every  morning :  the  steeple  bell  (i),  at  a  quarter  to  nine  every  morning, 
and  a  quarter  before  and  a  quarter  past  seven  every  evening.  On 
18th  May,  1851,  a  peal  of  six  bells  was  rung  several  times :  on  the 
14th,  the  peal  continued,  at  intervals,  during  the  whole  day :  on 
Sunday,  the  18th,  the  chapel  bell  rang  at  five  o'clock,  the  steeple 
bell,  at  a  quarter  to  seven,  and  again  at  a  quarter  to  nine.  The 
chapel  bell  again  rang  at  half-past  ten.  A  peal  of  chimes  was  rung  at 
eleven,  and,  again,  at  a  quarter  before  one;  again  at  a  quarter 
before  six,  and  again  at  a  quarter  before  *eight.  On  Saturday  the  [  '186  j 
24th  May,  the  chapel  bell  rang,  as  usual,  the  three  times  above 
mentioned,  and  the  steeple  bell  twice,  and,  in  addition,  a  peal  of  six 
bells  was  rung  from  half-past  eight  till  a  quarter  to  ten  at  night. 
On  Sunday  the  25th  May,  the  chapel  bell  was  rung  at  two  different 
times,   and    the  steeple  bell  seven   different  times.     On  Monday 

(1)  Sic, 
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soLTAu  evening,  the  2nd  June,  a  peal  of  the  bells  was  rung  ;  and,  on  Saturday 
Dm  Hblu.  the  7th,  a  peal  was  rung  from  a  quarter  to  eight  to  a  quarter  to  nine. 
On  Saturday  the  8th  of  June,  in  addition  to  the  ordinary  bells,  the 
chimes  were  rung  several  times  up  to  nearly  nine  in  the  evening. 
The  chapel  bell  and  church  bells  were,  subsequently  to  20th  of  May, 
rung,  daily,  upon  an  average,  as  great  a  number  of  times  as  they 
had  been  rung  upon  the  several  occasions  before  mentioned,  down 
to  the  time  when  the  plaintiff  obtained  a  verdict  in  the  action  after 
mentioned. 

The  bill  was  filed  on  the  20th  of  November,  1851,  and,  after 
stating  as  above,  it  alleged  that,  when  a  peal  of  the  church  bells  was 
rung,  the  noise  was  so  great  that  it  was  impossible  for  the  plaintiff, 
or  the  members  of  his  family,  to  read,  write,  or  converse  in  his 
house :  that  the  ringing  of  the  chapel  bell  and  church  bells  was  an 
intolerable  nuisance  to  the  plaintiff,  and,  if  the  said  bell  or  bells 
was  or  were  permitted  to  be  rung  in  the  manner  in  which  the  same 
were  so  rung  as  aforesaid,  it  would  be  impossible  for  the  plaintiff  to 
reside,  any  longer,  in  his  house :  that,  in  consequence  of  the  before- 
mentioned  grievance,  the  plaintiff  applied  to  the  defendant,  to  desist 
from  ringing  the  said  bells  or  any  of  them,  so  as  to  occasion  any 
annoyance  to  the  plaintiff;  and,  the  defendant  having  refused  to 
comply  with  that  application,  the  plaintiff,  in  June,  1851,  com- 
menced an  action  against  the  defendant  to  recover  damages  for  the 

[  •IS?  ]  nuisance  committed,  to  him,  by  means  or  *in  consequence  of  the 
before-mentioned  ringing  of  the  said  bell  or  bells :  that  the  action 
was  tried  on  the  18th  August,  1851,  when  a  verdict  was  found  for  the 
plaintiff,  with  forty  shillings  damages  and  costs :  that,  on  the  10th 
November,  1851,  judgment  in  the  action  was  signed,  and  it 
remained  unreversed. 

The  bill  further  alleged  that,  some  time  after  the  commencement 
of  the  said  action,  the  chapel  bell  was  removed,  from  the  roof, 
to  one  of  the  sides  of  the  chapel,  and,  after  the  ISth  August, 
neither  that  bell  nor  the  church  bells  were  rung  until  Sunday  the 
9th  November,  1851 ;  when  the  defendant  caused  the  church  bells 
to  be  rung  as  follows :  that  is  to  say,  one  bell  at  a  quarter  before 
nine  in  the  morning,  for  five  minutes :  one  bell  at  twenty  minutes 
past  ten,  for  the  like  time :  three  bells  at  a  quarter  before  eleven, 
for  the  like  time :  one  bell  at  half-past  six  in  the  evening,  for  five 
minutes,  and  three  bells  at  ten  minutes  to  seven,  for  five  minutes  ; 
and,  on  Sunday  the  16th  November,  1851,  the  defendant  caused 
the  said  bells  to  be  rung  in  the  same  manner  and  for  the  same 
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times;    and  he  threatened  and  intended  not  only  to  continue       Soi.tau 
ringing  the  last-mentioned  bells  every  Sunday  in  manner  last     dbHkld* 
aforesaid ;  but  also  to  ring  peals  of  the  said  six  bells,  and  to  ring 
on  week  days,  and  also  to  ring  the  chapel  bell;  and  that  the 
weights  and  sizes  of  the  said  six  bells  were  as  follows : 


cwt. 

qn. 

Ibe. 

The  6th  bell 

9 

0 

20 

5th    „ 

7 

8 

7 

4th    „ 

6 

1 

8 

8rd    „ 

6 

0 

20 

2nd  „ 

4 

8 

9 

l8t      „ 

4 

1 

11 

88 

2 

14 

Size  in 
feet 
8 

diameter, 
in. 
8 

2 

11 

2 

9 

2 

7 

2 

4 

2 

8 

The  bill  farther  alleged  that  the  tolling  and  ringing  of  the  [  ^^^  ] 
church  bells  on  the  9th  and  16th  November,  1851,  caused  con- 
siderable annoyance  to  plaintiff  and  his  family,  and,  when  some 
of  the  more  weighty  of  the  bells  were  rung,  it  was  impossible  for 
the  plaintiff  to  read  or  converse  without  great  difficulty :  That,  one 
of  the  plaintiff's  daughters  being  in  a  delicate  state  of  health,  the 
plaintiff,  during  the  period  that  the  defendant  caused  the  church 
bells  to  be  rung  previously  to  the  commencement  of  the  action, 
was  obliged  to  remove  her  to  some  more  quiet  place  of  residence ; 
and,  since  the  verdict  and  before  the  commencement  of  the  ringing 
on  the  9th  November,  the  plaintiff  had  caused  his  daughter  to 
be  brought  back  to  his  house ;  but,  if  the  ringing  was  continued, 
he  should  be  obliged  again  to  remove  her :  That  the  ringing  on  the 
9th  and  16th  November,  1851,  was  and  constituted  a  nuisance 
to  the  plaintiff;  and,  if  it  was  continued,  the  value  of  his  house 
would  be  considerably  diminished ;  and,  if  he  should  be  obliged 
to  leave  it  in  consequence  of  the  continuance  of  the  ringing,  he 
should  have  great  difficulty  in  disposing  of  it,  or  would  only 
be  able  to  dispose  of  it  at  a  considerable  pecuniary  sacrifice :  That, 
if  it  were  necessary,  for  the  purposes  of  the  performance  of  the 
ceremonies  practised  by  persons  professing  the  Roman  Catholic 
religion,  that  their  chapels  and  churches  should  have  a  bell  for  the 
purpose  of  its  being  rung  occasionally ;  yet  the  ringing  of  peals 
of  bells,  or  the  ringing  of  bells  or  a  bell  for  any  purpose,  religious 
or  otherwise,  ought  not  to  be  permitted  if  it  occasioned  a  nuisance  or 
annoyance  to  any  person  or  persons  residing  in  the  neighbourhood  ; 
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SoLTAu      and  that  the  plaintiff's  bedroom  was  not  more  than  twenty  yards 
X>K  Held,     distant  from  the  chapel  bell  and  the  church  bells. 

The  bill  prayed  that  the  defendant  and  all  persons  acting  ander 
[*189]  his  directions  or  by  his  authority,  might  be  ^restrained  from 
tolling  or  ringing  the  chapel  bell  and  the  church  bells,  or  any 
of  such  bells,  and  from  permitting  the  said  bell  and  bells,  or  any 
of  them,  to  be  tolled  or  rung:  or  that  the  defendant  and  such 
persons  as  aforesaid,  might,  in  like  manner,  be  restrained  from 
tolling  or  ringing  the  said  bell  or  bells,  or  permitting  the  same 
or  any  of  them  to  be  tolled  or  rung,  so  as  to  cause  or  occasion  any 
nuisance  or  annoyance  to  the  plaintiff  or  any  of  the  members  of  his 
family  residing  at  his  residence  in  Park  Road,  Glapham. 

On  the  day  after  the  bill  was  filed,  the  plaintiff  served  the 
defendant  with  notice  of  a  motion  that  the  defendant  and  all  persons 
acting  under  his  directions  or  by  his  authority,  might  be  restrained 
from  tolling  or  ringing  the  chapel  bell  and  the  church  bells  or  any 
of  them,  or  permitting  them  or  any  of  them  to  be  tolled  or  rung. 

The  defendants  put  in  a  general  demurrer  to  the  bill,  which  now 
came  on  to  be  argued. 

Mr,  Campbell  and  Mr.  Btigshawe,  in  support  of  it,  said,  that 
the  bill  stated  a  case  of  public  nuisance ;  for  it  alleged  that  the 
ringing  of  the  bells  was  a  nuisance  not  only  to  the  plaintiff,  but 
to  his  neighbours,  and,  therefore,  the  suit  ought  to  have  been 
commenced  by  information,  or,  at  all  events,  by  information  and 
bill,  if  the  plaintiff  was  particularly  affected  by  the  nuisance.  [On 
[  1*0  ]  this  point  they  cited  Crowder  v.  Tinkler  (i),  Hvdson  v.  Maddison  (2), 
Att'Gen.  v.  Nichol{3),  Sqvire  v.  Campbell  (4),  and  other  cases.] 

Secondly,  that  *  *  Boman  Catholics  were  as  much  entitled 
to  make  use  of  bells  for  the  purposes  of  religious  worship,  as  the 
rest  of  her  Majesty's  subjects  were ;  and  that  the  bells  of  every 
parish  church  were  rung  for  a  greater  length  of  time  than  bells 
of  the  church  in  this  case  were. 

r  141  ]  Mr.  MaUns  and  Mr.  Tripp,  in  support  of  the  bill,  said,  first, 

that  any  individual  who  was  aggrieved  by  a  public  nuisance,  might 
institute  a  suit  to  restrain  it,  without  making  the  Attorney-General 
a  party:  2'he  Att.-Oen.  v.  Forbes (b),  Crowder  v.  Tinkler  {\),  Spencer 
V.   The  London  and  Birmingham  Railway  Company  (6),  Haines  v^ 

(1)  13  R  R.  267  (19  Vea.  617 ;  see  (4)  43  R.  R.  231  (1  My.  &  Or.  459). 
622).  (5)  45  R.  R.  15  (2  My.  &  Cr.  123). 

(2)  56  R.  R.  91  (12  Sim.  416).  See  judgment. 

(3)  10  R.  R.  186  (16  Ves.  338).  (6)  42  R.  R.  159  (8  Sim.  193). 
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Taylor  (i),  Walter  v.  Selfe{2).  Secondly,  that  the  action  was  Soltau 
brought  and  the  verdict  recovered  for  ringing  the  church  bells  deHbld. 
as  well  as  the  chapel  bell:  besides,  the  bill  charged  and  the 
demurrer  admitted  that  the  defendant  threatened  and  intended 
to  ring  the  chapel  bell  and  to  ring  the  church  bells  on  week-days ; 
and  that  the  Court  had  never  decided  that  a  bill  to  restrain  a 
nuisance  was  demurrable  because  an  action  had  not  been  brought ; 
though  it  might,  perhaps,  refuse  to  grant  the  injunction  on  that 
ground. 

Mr.  Campbell  replied. 

The  yiGB-GHANGBLLOB  Said  that  he  was  of  opinion  that  the 
demurrer  could  not  be  sustained  ;  but  that  he  should  not  then  state 
his  reasons,  lest  he  should  prejudice  the  argument  on  the  motion, 
and  that,  when  he  had  heard  the  motion,  he  would  give  his  reasons 
for  overruling  the  demurrer. 

Mr.  McUins  and  Mr.  Tripp  then  made  the  motion. 

Mr.  Campbell  and  Mr.  Bagahawe  opposed  it. 

The  Vicb-Chancellor  :  ^c-  23. 

This  case  came  before  me,  in  the  first  instance,  by  way  of  [  H2  ] 
demurrer ;  and,  the  demurrer  having  been  overruled,  a  motion  for 
an  injunction  was  made.  I  abstained  from  expressing,  at  the  time, 
my  reasons  for  overruling  the  demurrer,  from  an  apprehension 
that  I  might  intimate  some  opinion  or  drop  some  expression  that 
might  prejudice  the  argument  on  the  motion.  I  shall  now  state 
my  reasons  for  overruling  the  demurrer,  and  then  I  shall  give  my 
opinion  on  the  motion. 

The  demurrer  is  a  general  demurrer,  for  want  of  equity ;  and, 
of  course,  by  that  demurrer,  the  defendant  undertakes  to  show  that, 
upon  the  statements  contained  in  the  bill,  the  plaintiff  would  not 
be  entitled  to  any  relief  at  the  hearing  of  the  cause. 

The  statements  of  the  bill  are  as  follows.  Sec.  Slc.  (Sbc. 

The  first  ground  of  demurrer  to  this  bill  is  that  the  nuisance 

complained  of  is  a  public  nuisance ;  and,  therefore,  the  suit  should 

have  been  instituted  by  the  Attorney -General ;  and  that  it  is  not 

competent  to  the  plaintiff  to  file  a  bill  respecting  it. 

(I)  76  R.  R.  98  (10  Beav.  75;  2  Ph.  (2)  87  K.  R.  393  (4  De  Q.  &  Sm. 

209).  322). 
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soLTAu  With  regard  to  that  ground  of  demurrer,  my  opinion  is  that 

De  heli>,  ^t  is  extremely  questionable  (to  say  the  least)  whether  this  is  a 
public  nuisance  at  all.  But,  in  the  view  which  I  take  of  the  case, 
it  is  scarcely,  if  at  all,  necessary  to  consider  whether  it  be  or  be 
not  a  public  nuisance.  I  entertain,  however,  very  great  doubt 
whether  it  be  a  public  nuisance.  I  conceive  that,  to  constitute 
a  public  nuisance,  the  thing  must  be  such  as,  in  its  nature  or 
its  consequences,  is  a  nuisance — an  injury  or  a  damage,  to  all 
persons  who  come  within  the  sphere  of  its  operation,  though  it 

[  *14.H  ]  may  be  so  in  a  greater  degree  to  *some,  than  it  is  to  others.  For 
example,  take  the  case  of  the  operations  of  a  manufactory,  in 
the  course  of  which  operations  volumes  of  noxious  smoke,  or  of 
poisonous  effluvia,  are  emitted.  To  all  persons  who  are  at  all 
within  the  reach  of  those  operations,  it  is  more  or  less  objection- 
able, more  or  less  a  nuisance  in  the  popular  sense  of  the  term.  It 
is  true  that,  to  those  who  are  nearer  to  it,  it  may  be  a  greater 
nuisance,  a  greater  inconvenience  than  it  is  to  those  who  are  more 
remote  from  it ;  but,  still,  to  all  who  are  at  all  within  the  reach  of 
it,  it  is  more  or  less  a  nuisance  or  an  inconvenience.  Take  another 
ordinary  case,  perhaps  the  most  ordinary  case  of  a  public  nuisance, 
the  stopping  of  the  King's  highway  :  that  is  a  nuisance  to  all  who 
may  have  occasion  to  travel  that  highway.  It  may  be  a  much 
greater  nuisance  to  a  person  who  has  to  travel  it  every  day  of 
his  life,  than  it  is  to  a  person  who  has  to  travel  it  only  once  a  year, 
or  once  in  five  years :  but  it  is  more  or  less  a  nuisance  to  every 
one  who  has  occasion  to  use  it.  If,  however,  the  thing  complained 
of  is  such  that  it  is  a  great  nuisance  to  those  who  are  more 
immediately  within  the  sphere  of  its  operations,  but  is  no  nuisance 
or  inconvenience  whatever,  or  is  even  advantageous  or  pleasurable 
to  those  who  are  more  removed  from  it,  there,  I  conceive,  it  does 
not  come  within  the  meaning  of  the  term  ''  public  nuisance.*'  The 
case  before  me  is  a  case  in  point.  A  peal  of  bells  may  be,  and  no 
doubt  is  an  extreme  nuisance,  and,  perhaps,  an  intolerable  nuisance 
to  a  person  who  lives  within  a  very  few  feet  or  yards  of  them  ;  but, 
to  a  person  who  lives  at  a  distance  from  them,  although  he  is 
within  the  reach  of  their  sound,  so  far  from  its  being  a  nuisance 
or  an  inconvenience,  it  may  be  a  positive  pleasure ;  for  I  cannot 
assent  to  the  proposition  of  the  plaintiff's  counsel  that,  in  all 
circumstances  and  under  all  conditions,  the  sound  of  bells  must 

[  •144  ]  be  a  nuisance.  And  it  *is  rather  curious  that  one  of  the  witnesses 
who  was  examined  on  the  trial  on  the  part  of  the  plaintiff,  and 
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who  deposed,  Btrongly,  to  the  bells  being  an  intolerable  nuisance  Soltau 
when  he  was  in  Mr.  Soltau's  house,  says  :  "  But,  where  I  live  at  db  Hkld. 
Glapham,  which  is  about  a  furlong  from  the  bells  and  with  the 
intervention  of  trees,  so  far  from  their  being  a  nuisance  to  me, 
they  are  a  positive  gratification ;  and  I  confess  I  should  be 
extremely  sorry  if  they  were  done  away  with."  I  mention  that 
only  by  way  of  illustrating  that,  in  this  case,  to  some  persons  who 
live  within  the  sound  of  these  bells,  they  may  be  no  nuisance  at 
all ;  and,  no  doubt,  are  none ;  and,  therefore,  I  very  much  doubt, 
indeed,  my  opinion  (l)  is  that  the  nuisance  complained  of  in  this  case, 
could  not  be  indicted  as  a  public  nuisance. 

But,  as  I  have  said,  it  is  of  very  little  moment  in  the  view  I  take 
of  this  case,  whether  the  thing  complained  of  be  or  be  not  a  public 
nuisance.  I  may  further  make  this  observation,  that  it  does  not 
follow,  because  a  thing  complained  of  is  a  nuisance  to  several 
individuals,  that,  therefore,  it  is  a  public  nuisance.  One  may 
illustrate  that,  very  simply,  by  supposing  the  case  of  a  man 
building  up  a  wall  which  has  the  effect  of  darkening  the  ancient 
lights  of  half  a  dozen  different  dwelling-houses.  It  does  not  follow 
that,  because  half  a  dozen  persons  or  a  dozen  persons  are  suffering 
by  the  darkening  of  their  ancient  lights  by  the  one  act,  that,  there- 
fore, it  is  a  public  nuisance  which  can  be  indicted  at  the  suit  of 
the  Crown,  or  for  which  the  Attomey-Oenercd  can  file  an  information 
in  this  Court.  It  is  a  private  nuisance  to  each  of  the  several 
individuals  aggrieved.  However,  in  my  further  observations  on 
this  ground  of  demurrer,  I  will  proceed  on  the  assumption  that 
it  is  a  public  nuisance  ;  that  is  to  say,  that  the  defendant  is  right 
in  his  contention  that  it  is  a  ^public  nuisance,  and  let  us  see  what  [  *i^^  ] 
the  consequence  will  be  if  it  be  so.  Now,  in  the  case  of  a  public 
nuisance,  the  remedy  at  law,  is  indictment ;  the  remedy  in  equity, 
is  information  at  the  suit  of  the  Attorney 'General.  In  the  case 
of  private  nuisance,  the  remedy  at  law,  is  action  ;  the  remedy  in 
equity,  is  bill.  And  this  is  the  distinction  which  is  pointed  out 
in  those  passages  cited,  by  Mr,  Campbell,  from  the  8rd  vol.  of 
Blackstone's  Commentaries  and  from  Mitford's  Treatise  on  Pleading. 
But  it  is  clear  that  that  which  is  a  public  nuisance,  may  be  also  a 
private  nuisance  to  a  particular  individual,  by  inflicting  on  him 
some  special  or  particular  damage :  and,  if  it  be  both,  that  is,  if 
it  be,  in  its  nature,  a  public  nuisance,  and,  at  the  same  time,  does 
inflict,  on  a  particular  individual,  a  special  and  particular  damage, 

(I)  Sic. 
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SuLTAu  may  not  that  individual  have  his  private  remedy  at  law,  by  action, 
Db  Hkld.  or,  in  equity,  by  bill  ?  That  is  the  question  which  is  to  be  deter- 
mined with  respect  to  this  ground  of  demurrer.  The  defendant's 
counsel  insist  that  he  cannot;  and  several  cases  were  cited  in 
support  of  that  proposition.  But,  on  referring  to  those  cases,  it 
appears  to  me  that  they  do  not  support  that  proposition. 

[After  referring  to  the  cases  upon  this  point,  the  ViCB-CHANCELiiOB 
said:] 

[  161  ]  Those  cases  show  only  that  there  may  be  both  an  information 

and  bill ;  that  is,  that  the  Attomey-Oeneraljnekj&le  an  information 
to  restrain  the  act  complained  of  as  a  public  nuisance,  and  that  an 
individual  who  sustains  a  particular  injury  may  join  as  plaintiff  as 
well  as  relator,  and  have  the  remedy  for  himself  also  in  the  same 
suit.  I  am  of  opinion,  therefore,  that  the  first  ground  of  demurrer 
is  not  tenable. 

The  next  ground  insisted  upon  in  support  of  the  demurrer,  was 
that  the  plaintiff  had  not  established  his  right  at  law.  Now,  it  is 
true  that  equity  will  only  interfere,  in  case  of  nuisance,  where  the 
thing  complained  of  is  a  nuisance  at  law :  there  is  no  such  thing 
as  an  equitable  nuisance :  but  it  is  no  ground  of  demurrer  that  the 
matter  has  not  been  tried  at  law.  It  very  often  is  a  ground  for 
refusing  an  injunction ;  but  it  is  not  ground  of  demurrer,  as 
appears  from  Berkley  v.  Ryder  (l),  and  from  Lord  Cottbnham's 
judgment  in  Elmshirst  v.  Spencer  (2),  where  his  Lordship  expresses 
himself  thus  :  '*  The  plaintiff,  before  he  can  ask  for  the  injunction, 
must  prove  that  he  has  sustained  such  a  substantial  injury,  by  the 

[  *162  ]  acts  of  the  defendant,  as  would  "^have  entitled  him  to  a  verdict  at 
law,  in  an  action  for  damages."  And  then,  in  another  part  of  the 
same  judgment,  he  says :  ''  This  Court  will  not  take  upon  itself  to 
adjudicate  upon  the  question  whether  this  is  a  nuisance  or  not : 
that  must  be  ascertained  in  a  court  of  law,  as  laid  down  by  Lord 
EiiDON  in  The  Attorney-General  v.  Cleaver "  (8),  Now,  in  The 
Attomey-Oeneral  v.  Cleaver,  which  was  a  case  of  public  nuisance. 
Lord  Eldom  directed  the  indictment,  which  had  been  already 
brought  and  was  pending,  to  be  prosecuted,  and  ordered  the  motion 
to  stand  over  until  the  hearing  of  it.  Therefore  Lord  Cottenham, 
in  that  case,  is  referring  to  this;  that  you  cannot  ask  for  the 
injunction  if  there  be  a  question  about  its  being  a  nuisance  at  law. 
But  I  do  not  know  where  it  is  laid  down  that  a  bill  will  not  lie,  that 

(1)  2  Ves.  Sen.  633.  &  G.  p.  60). 

(2)  86  H.  B.  see  p.  19  (2  Mac.  (3)  18  B.  B.  160  (18  Yes.  211). 
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is,  that  it  is  ground  of  demurrer  because  the  action  has  not  yet       soltau 
been  brought.    However,  whether  that  be  so  or  not,  the  plaintiff  in     db  Held. 
this  case  has  brought  his  action  at  law,  and  obtained  a  verdict. 

Then  this  ingenious  argument  was  adduced.  It  was  said: 
**  There  has  been  an  action  at  law ;  but  what  is  now  being  done, 
and  which  you  call  a  nuisance,  has  never  been  tried  at  law.  When 
the  trial  took  place  we  were  ringing  every  day  in  the  week :  we 
were  beginning  at  five  o'clock  in  the  morning,  and  we  were  ringing 
a  considerable  period  of  time  on  each  occasion :  but  now  we  ring 
only  on  Sundays.  We  ring  a  fewer  number  of  times,  and  do  not 
ring  so  long  at  a  time.  Therefore  you  must  bring  your  action  for 
this,  and  try  whether  this  is  a  nuisance."  If  that  argument  were 
to  prevail,  see  what  it  would  come  to.  Supposing  that,  after  the 
trial  of  the  action,  the  defendant,  instead  of  ringing  seven  days  in 
the  week,  had  rung  six ;  or,  instead  of  beginning  at  five  o'clock  in 
the  morning,  had  begun  at  six ;  or,  instead  *of  ringing  for  a  quarter  [  •16'^  J 
of  an  hour,  had  rung  ten  minutes  each  time ;  and,  when  the 
plaintiff  came  into  equity  to  restrain  him,  he  had  said :  "  You 
have  not  tried  this.  When  you  brought  your  action,  I  rang  seven 
days  in  the  week.  I  ring  only  six  now.  I  began  at  five  o'clock :  I 
now  begin  at  six  in  the  morning."  If  that  were  yielded  to,  and 
another  action  brought  and  damages  recovered,  the  defendant 
would  reduce  the  number  of  days'  ringing  from  six  to  five,  and 
say  you  have  not  tried  this ;  and  so  on  toties  qwoties.  It  is  clear 
the  argument,  if  pushed  to  its  full  extent,  must  result  in  that  which 
is  contrary  to  all  reason  and  to  all  justice.  The  questions  to  be 
tried  were,  whether  the  plaintiff's  right  in  his  house  was  such  as 
to  entitle  him  to  come  for  relief  at  all,  and  whether  the  ringing  of 
the  bells  was  in  its  nature,  a  nuisance  at  law.  Both  those  questions 
have  been  tried ;  but  the  exact  extent  or  quantum  of  injury  or 
nuisance  inflicted,  need  not  be  ascertained.  Besides,  the  whole 
argument  upon  this  ground  is  put  an  end  to  by  an  allegation  in 
the  bill,  which  the  demurrer,  of  course,  admits  to  be  true ;  **  that 
the  defendant  threatens  and  intends,  not  only  to  continue  tolling 
or  ringing  the  last-mentioned  bells  every  Sunday  in  the  manner 
last  aforesaid ;  but  he  also  threatens  and  intends  to  ring  peals  of 
the  said  six  bells,  and  also  to  toll  and  ring,  on  week  days ;  and  he 
also  threatens  and  intends  to  toll  and  ring  the  bell  of  the  before- 
mentioned  chapel  or  religious  house."  Therefore,  upon  this 
demurrer,  it  is  quite  clear  that  the  argument  that  the  plaintiff 
has  not  established  his  right  at  law,  cannot  be  maintained. 
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SoLTAu  There  was  one  point  raised  by  the  plaintiff  which  I  do  not  think 

Db  Held,     it  necessary  to  go  into.     The  plaintiff  insisted  that  it  was  illegal  for 

Boman  Catholics  to  ring  and  toll  bells  in  a  steeple  annexed  to  their 

[  *154  ]  place  of  worship.  *It  appears  to  me  that  whether  that  be  so  or  not, 
is  perfectly  immaterial  to  this  case ;  because,  if  it  be  illegal,  I  am 
not  to  grant  an  injunction  to  restrain  an  illegal  act  merely  because 
it  is  illegal.  I  could  not  grant  an  injunction  to  restrain  a  man  from 
smuggling,  which  is  an  illegal  act.  If  it  be  illegal,  the  illegality  of 
it  is  no  ground  for  my  interfering.  Therefore,  I  do  not  at  all  go 
into  the  question,  whether,  under  the  numerous  Acts  of  Parliament 
relating  to  Boman  Catholics,  it  be  or  be  not  now  lawful  to  have  a 
steeple  and  bells.  For  the  reasons  which  I  have  mentioned,  I 
overrule  the  demurrer. 

I  now  proceed  to  give  my  opinion  with  regard  to  the  motion. 
And  many  of  the  observations  which  I  have  made  upon  the 
demurrer,  necessarily  apply,  more  or  less,  to  the  motion :  for  I  find 
that  the  facts  alleged  by  the  bill  are  verified  by  affidavit.  I  have 
already  stated  those  facts,  and,  therefore,  I  need  not  repeat  them. 
But  I  must  observe  that  the  six  bells  in  the  steeple  of  the  church, 
are  not,  in  respect  of  size,  such  as  are  used  in  most  chapels  and 
district  churches  in  and  near  London :  but  they  are  unusually  large 
bells ;  and  the  effect  produced  by  ringing  them  is  thus  described  by 
Mr.  Soltau  in  his  affidavit :  He  says,  ''  That,  when  a  peal  of  the  bells 
of  the  said  Boman  Catholic  church  was  rung,  the  noise  was  so  great 
that  it  was  impossible  for  me  or  the  members  of  my  family,  to  read, 
write,  or  converse  in  my  dwelling-house :  And  I  further  say  that  the 
tolling  and  ringing  of  the  said  bell  and  bells,  was  and  is  an  intoler- 
able nuisance  to  me ;  and,  if  the  said  bell  or  bells  is  or  are  permitted 
to  be  tolled  or  rung  in  the  manner  in  which  the  same  was  so  tolled 
and  rung  as  aforesaid,  it  will  be  impossible  for  me  to  continue  to 
reside,  any  longer,  in  my  said  house."     That  is  the  description  of 

[  *155  ]  the  effect  produced  by  the  ringing  of  the  bells  as  it  was  ^practised 
antecedently  to  the  trial  in  August  last.  It  appears  that  the  chapel 
bell  has  been  since  removed  from  the  top  of  the  building  to  the  side 
furthest  from  the  plaintiff's  house.  The  affidavit  then  describes  the 
effect  of  the  ringing  which  took  place  on  the  9th  and  16th  November 
last,  that  id,  as  it  is  now  practised :  **  And  I  further  say  that  the 
tolling  and  ringing  of  the  said  bells  of  the  said  Boman  Catholic 
church  in  the  manner  in  which  they  were  so  tolled  and  rung  on  the 
said  9th  day  of  November  instant  and  16th  day  of  November 
instant,  caused  considerable  annoyance  to  myself,  and  disturbed 
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the  devotions  of  the  members  of  my  family ;  and  that,  during  the       Soltau 

time  or  times  when  some  of  the  more  weighty  of  the  said  bells  are     de  Held. 

rung  or  tolled,  it  is  impossible  for  me  to  read  or  converse  without 

great  difficulty."     Then  he  mentions  the  fact  of  his  daughter  having 

been  removed  from  the  house,  which  I  do  not  dwell  upon,  and  he 

proceeds  thus  :  ''And  I  further  say  that  the  tolling  and  ringing  of 

the  said  bells  on  the  said  9th  and  16th  days  of  November,  1851,  was 

a  great  annoyance  and  nuisance  to  me  and  my  family;  and  I  further 

say  that,  if  the  said  bells  of  the  said  church  are  permitted  to  be 

tolled  and  rung  in  the  manner  in  which  they  were  so  tolled  and  rung 

on  the  9th  and  16th  days  of  November  as  aforesaid,  the  value  of  my 

said  dwelling-house  and  premises  will  be  considerably  diminished, 

and  that  if  I  and  my  family  are  compelled  to  leave,  I  could  only 

dispose  of  it  at  a  great  pecuniary  sacrifice ;  and  I  further  say  that 

the  distance  of  my  bedroom  from  the  bell  of  the  said  chapel  and  the 

bells  of  the  said  church,  does  not  exceed  twenty  yards."     There  is 

another  affidavit,  that  of  Mr.  Gadsden,  in  support  of  the  plaintifif's 

case,  which  thus  states  the  nuisance  as  it  exists  according  to  the 

present  practice  of  ringing  :  ''  I  further  say  that  I  have  heard  the 

said  bells,  as  they  now  ring  and  toll  since  the  18th  August,  *when  I      [  *156  ] 

was  in  the  plaintiff's  residence,  on  the  80th  November  now  last 

past;"  that  80th  November  being  a  Sunday ;  ''and  I  consider  the 

ringing  and  tolling  of  the  said  bells,  both  as  they  were  rung  and 

tolled,  prior  to  the  18th  day  of  August,  1851,  and  as  they  are  now 

rung  and  tolled,  to  be  peculiarly  annoying  and  distressing  to  any 

person  occupying  the  said  residence  of  the  said  plaintiff ;  and,  in 

my  opinion,  the  value  thereof  is  greatly  decreased  by  reason  of  such 

ringing  and  tolling."     Then  he  goes  on  to  state:  "  That,  if  the  said 

bells  were  not  rung  and  tolled  as  aforesaid,  in  my   opinion,  the 

said  house  would  still  let  for  180Z.  per  annum,  the  rent  which  I  am 

informed  the  said  plaintiff  now  pays  for  it ;  and  I  say  that  I  consider, 

from  the  peculiar  position  of  the  said  church  with  reference  to  the 

plaintiff's  residence,  that  any  ringing  or  tolling  the  bells  of  the  said 

church,  even  on  a  Sunday  only,  as  they  are  now  rung  and  tolled, 

would  have  the  effect  of  deteriorating  the  value  thereof ;  because  I 

do  not  believe  any  private  gentleman  or  lady  or  person  who  could 

afford  to  pay  such  a  rent,  would  become  a  tenant  thereof."     That  is 

the  account  given  of  the  effect  of  the  present  nuisance.     Now  it 

struck  me,  at  the  time  when   the  motion  was  made,  that  more 

persons  ought  to  have  been  brought  forward  to  depose  to  the  fact 

of  the  nuisance.     But,  when  I  consider  that,  in  fact,  there  is  no 
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Soi.TAu  controversy  about  it,  and  that  there  is  no  contradictory  evidence,  I 
Db  Held,  think  that  the  plaintiff  was  perfectly  justified  in  not  producing  any 
further  evidence  than  his  own  affidavit  and  the  affidavit  of  one  dis- 
interested person.  It  is  not,  however,  quite  correct  to  say  that  there 
is  no  controversy  about  the  nuisance ;  for  there  is  an  affidavit  on 
the  part  of  the  defendant,  made  by  Mr.  Wright,  a  builder  and  house 
agent  at  Glapham,  who  says:    ''I  live  near  the  church  in  the 

[  •157  ]  pleadings  mentioned  and  within  full  hearing  of  the  bells  *in 
the  pleadings  also  mentioned ;  and  I  say  that  I  do  not  consider  them 
any  nuisance ;  and  I  say  that  I  know,  from  frequent  communication 
with  my  neighbours,  that  the  said  bells  are  not  considered  a  nuisance 
to  persons  generally."  And  then  he  adds  this  :  ''  and  I  say  that  the 
four  Protestant  churches  in  Glapham,  have  and  use  bells  which  ring 
several  times,  for  half  an  hour  at  a  time,  on  Sundays,  and  twice  on 
Wednesdays  and  Fridays,  besides  frequent  ringings,  during  the  day, 
for  deaths  and  funerals."  That  is  the  only  affidavit  which  at  all 
contradicts  the  fact  of  this  being  a  nuisance :  but  what  does  it 
amount  to?  This  gentleman  says:  "  I  live  near  the  church."  The 
question  is  how  near  ?  He  says ;  "  I  live  within  full  hearing  of  the 
bells ; "  yes,  but  how  near  to  the  bells  ?  He  says  that  his  neigh- 
bours do  not  consider  them  a  nuisance.  But  where  do  those 
neighbours  live  ?  How  near  to  the  bells  ?  It  really  comes  round 
to  what  I  observed  upon  the  demurrer,  that  the  ringing  of  these  bells, 
is  a  great  nuisance  to  a  person  living  as  near  as  the  plaintiff  does 
but  is  not  only  no  nuisance,  but  may  be  a  cause  of  pleasurable 
sensations  to  those  who  live  further  off:  and,  as  Mr.  Wright  has 
not  thought  fit  to  tell  me  how  near  he  lives  to  the  church,  I  am  left 
to  conjecture:  it  may  be  50  yards,  100  yards,  600  yards,  or 
1,000  yards;  and  although  he  may  live  sufficiently  near  to  the 
church  to  hear  the  bells,  yet  he  may  hear  them  in  a  way  which  may 
be  gratifying,  or  at  all  events  not  annoying.  So,  also,  with  respect 
to  the  neighbours  :  we  have  no  means  of  knowing  who  those  neigh- 
bours are,  or  how  near  they  live.  All  that  we  are  told  is  that  they 
do  not  consider  the  ringing  a  nuisance.  Therefore  I  consider  the 
fact  of  its  being  a  nuisance,  sufficiently  established  by  the  affidavits 
which  have  been  made  by  and  on  the  part  of  the  plaintiff.  More- 
over one  ought  to  take  into  consideration  the  actual  circumstances 

[  *158  ]  proved  and  not  at  all  disputed,  ^namely,  that  these  bells  are  of  a 
most  unusual  weight,  and  size ;  that  they  are  placed  in  a  steeple 
which  is  almost  in  front  of  the  plaintiff's  house ;  and  in  a  place 
which  was  the  court-yard  of  the  mansion-house,  before  it  was  divided 
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into  two  houses.    When  you  consider  those  circumstances,  it  is      soltau 

hardly  necessary  to  produce  affidavits  to  show  that  it  must  be  an     j)^  held. 

intolerable  nuisance  to  have  such  large  bells  ringing,  though  for  a 

short  period  of  time  and  only  on  Sundays,  so  near  to  the  plaintiff's 

house :  and  it  is  to  be  remembered  that  the  plaintiff  has  not  gone 

to  the  bells,  but  the  bells  have  come  to  him.    Then  I  may  further 

observe,  in  connection  with  this  point,  that  the  plaintiff  swears  that 

he  is  informed  and  believes  that  the  defendant  threatens  and  intends 

not  only  to  continue  tolling  or  ringing  the  last-mentioned  bells 

every  Sunday,  in  manner  last  aforesaid,  but  also  to  ring  peals  of  the 

said  six  bells ;  and  also  to  toll  and  ring  on  week  days,  and  also  to 

toll  and  ring  the  bell  of  the  chapel :  and  there  is  no  contradiction  to 

that ;  and  therefore  I  must  take  it  that  there  is  the  intention,  or,  at 

all  events,  the  reservation  of  the  right,  on  the  part  of  the  defendant, 

to  ring  as  much  as  he  pleases. 

Then  it  is  said  that  part  of  what  is  alleged,  by  the  plaintiff,  as  the 
mischief  arising  to  him,  is  the  diminution  in  value  of  his  house ; 
and  it  is  said,  and  with  perfect  truth,  by  the  defendant's  counsel, 
that  diminution  in  value  does  not  constitute  nuisance,  and  is  no 
ground  for  the  Court's  interfering.  But,  although  it  is  perfectly 
true  that  mere  diminution  of  value  does  not,  per  se,  constitute 
nuisance,  yet,  surely  the  extent  of  the  nuisance,  if  it  be  a  nuisance, 
may  be  materially  shown  by  this  ;  that  so  great  is  the  nuisance  that 
no  person  who  can  afford  to  live  in  such  a  house  as  the  plaintiff's, 
would  take  it  with  such  a  nuisance ;  and  the  only  person  who  could 
be  *expected  to  take  it,  would  be  one  who  would  pay  only  a  very  [  *'69  ] 
small  rent,  and  to  whom  it  was  a  great  object  to  have  a  very  large 
house  at  a  very  small  rent,  and  who  would  bear  with  the  nuisance 
for  the  sake  of  the  small  rent  which  he  paid.  I  say,  in  that  way, 
the  diminution  of  value  is  of  very  great  moment,  not  as  constituting 
a  nuisance,  but  as  an  indicium  of  the  extent  of  the  nuisance. 

Under  those  circumstances  the  question  that  I  have  to  determine 
is  a  question  which  I  cannot  do  better  than  state  in  the  language 
of  Vice-Ghancellor  Enioht  Bruoe,  when  he  decided  the  case  of 
Walter  v.  Selfe.  He  says :  "The  important  point  next  for  decision 
may  properly,  I  conceive,  be  thus  put :  Ought  this  inconvenience  to 
be  considered,  in  fact,  as  more  than  fanciful,  or  as  one  of  mere 
delicacy  or  fastidiousness;  as  an  inconvenience  materially  inter- 
fering with  ordinary  comfort,  physically,  of  human  existence,  not 
merely  according  to  elegant  or  dainty  modes  and  habits  of  living ; 
but  according  to  plain,  sober  and  simple  notions  among  the  Enj^lish 

17—2 
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SoLTAu  people?"  That,  I  think,  enunciates  distinctly  the  question  which 
De  Hkld.  ^s  to  be  tried  upon  such  an  occasion  as  this ;  and  I  must  add,  in 
the  very  words  of  Yice-Ghancellor  Enioht  Bbuce,  that  I  am  of 
opinion  that  this  point  is  against  the  defendant ;  that  this  is  such 
an  inconvenience,  and  such  an  invasion  of  the  domestic  comfort 
and  enjoyment  of  a  man's  home,  that  he  is  entitled  to  come  and 
ask  this  Court  to  interfere.  And,  upon  that  point,  I  will  just  refer 
to  the  language  of  Lord  Eldon,  in  the  case  of  The  Attorney-General 
V.  NichoL  He  says:  "The  foundation  of  this  jurisdiction,"  (that 
is,  interfering  by  injunction)  "is  that  head  of  mischief  alluded  to 
by  Lord  Hardwicke  ;  that  sort  of  material  injury  to  the  comfort  of 

[  •J60  ]  the  existence  of  those  who  dwell  in  a  *neighbouring  house,  requiring 
the  application  of  a  power  to  prevent,  as  well  as  remedy,  an  evil, 
for  which  damages,  more  or  less,  would  be  given  in  an  action  at  law." 
That  is  the  ground  for  interference  by  injunction,  and  that  is  the 
ground  upon  which,  I  conceive,  that  I  ought  to  grant  an  injunction  in 
this  case. 

Before  I  conclude  I  will  just  make  an  observation  upon  a  point 
which  was  raised  by  the  defendant's  counsel :  namely,  that  these 
bells  are  no  more  a  nuisance  than  the  bells  of  a  parish  church  are. 
It  is  said  that,  in  this  parish,  there  are  four  parochial  district 
churches  or  parish  churches ;  they  have  all  their  bells ;  they  ring 
on  Sundays ;  and  they  ring  on  Wednesdays  and  Fridays ;  and,  if 
this  be  a  nuisance,  why  is  not  that  a  nuisance,  or,  if  that  be  not  a 
nuisance,  why  is  this  a  nuisance  ?  Now  it  seems  to  be  overlooked 
that  the  building  to  which  these  bells  are  attached,  although  called 
a  church  by  those  who  have  erected  it  and  those  who  use  it,  is  not  a 
church  in  the  eye  of  the  law.  It  is  no  more  a  church  than  the 
chapel  or  meeting-house  of  any  denomination  of  Protestant  Dissen- 
ters is.  A  church,  in  law,  is  that  building  of  which  there  is  but  one 
in  the  parish,  or  but  one  in  the  parochial  district,  where  the  parish 
has  been  divided  by  Act  of  Parliament.  It  is  a  building  the  free- 
hold of  which  and  of  the  yard  attached  to  it,  is  vested  in  the  parson 
of  the  parish;  and  of  which  there  are  churchwardens;  to  which 
bells  are  an  appendage  recognized  by  law ;  the  special  property  in 
which  bells,  is,  by  law,  vested  in  the  churchwardens,  but  for  the 
benefit  of  the  parishioners  at  large,  and,  in  respect  of  which  bells, 
it  has  been  held  that  an  action  of  trover  will  lie  by  a  succeeding 
churchwarden,  in  his  official  capacity,  against  the  retiring  church- 
warden, to  recover  the  value  of  the  bells,  on  the  ground  of  the 

[♦161]       special  property  vested  by   law  in  the  churchwardens;  *and  in 
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which  action  the  property  must  be  laid  as  being  the  property  of  the  soltau 
parishioners.  The  law  recognizes  the  bells  as  an  appendage  to  a  db  held. 
parish  church,  and,  by  law,  the  churchwardens  are  to  have  the  cus- 
tody and  care  of  the  belfry  in  which  the  bells  are  suspended  and 
tolled.  Moreover,  with  regard  to  churches,  unless  in  special  cases 
of  churches  founded  by  the  Grown,  or  special  cases  of  churches 
founded  by  Act  of  Parliament,  not  parish  churches,  they  are  under 
the  jurisdiction  of  the  Bishop  of  the  diocese.  There  is  but  one 
Bishop  of  the  diocese.  Is  it  said  that  this  building  is  under  the 
jurisdiction  of  the  Bishop  of  Winchester,  in  whose  diocese  Clapham 
is  situated  ?  Certainly  not :  it  is  but  a  chapel ;  it  is  no  church ;  it 
has  no  legal  privilege  of  having  bells  in  the  same  way  as  a  parish 
church  has.  I  do  not  mean,  in  what  I  say,  to  intimate,  in  the 
slightest  degree,  that  it  is  unlawful  for  Boman  Catholics  to  Iiave 
bells  attached  to  their  places  of  worship.  I  avoid  that  question 
entirely,  as  I  have  hitherto  done.  But  it  seems  to  be  assumed  that 
this  church  stands  on  the  footing  of  a  parish  church,  and,  there- 
fore, that  it  is  as  much  privileged  and  entitled  to  have  bells, 
whether  they  are  a  nuisance  or  not,  as  a  parish  church  is :  and  for 
that  reason  I  have  made  these  observations. 

There  has  been  no  acquiescence  in  this  case.  The  plaintiff  has 
diligently  asserted  his  rights  :  and  I  think  that  he  is  entitled  to  an 
injunction  ;  but  not  quite  in  the  terms  in  which  it  is  asked  by  the 
notice  of  motion.  The  bill  asks  for  an  injunction  to  restrain  the 
ringing  of  these  bells  altogether ;  or,  in  the  alternative,  to  restrain 
the  ringing  of  them  so  as  to  cause  or  occasion  any  nuisance  or 
annoyance  to  the  plaintiff  or  any  of  the  members  of  his  family 
residing  in  his  house :  and  it  appears  to  me  that  the  latter  is  very 
nearly  the  form  in  which  *the  injunction  ought  to  be  granted.  [*i62] 
Therefore  I  shall  order  an  injunction  to  issue  to  restrain  the  defen- 
dant and  all  persons  acting  under  his  direction  or  by  his  authority, 
from  tolling  or  ringing  the  bells  in  the  plaintiff's  bill  mentioned  or 
any  of  them,  so  as  to  occasion  any  nuisance,  disturbance  and  annoy- 
ance to  the  plaintiff  and  his  family  residing  in  his  dwelling-house  in 
the  bill  mentioned.  In  thus  wording  the  injunction,  I  am  following 
what  was  done  by  Vice-Chancellor  Knight  Bruce,  in  Walter  v.  Selfe. 

I  cannot  say  that  it  is  absolutely  impossible  that  any  one  of  these 
bells  may  not  (i)  be  rung  so  as  not  to  occasion  any  nuisance  or 
annoyance  to  the  plaintiff.  It  is  possible :  and,  therefore  I  do  not 
think  it  right  to  say  that  none  of  the  bells  shall  be  rung  again. 

(1)  8ic. 
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1861.  WOOD  V.  SUTCLIFFE(l). 

Dec.y^,  4.  ^2  simoDB  (N.  S.)  163—170 ;  S.  C.  21  L.  J.  Ch.  253 ;  16  Jur.  75.) 

^^v*^^^^'  What  conditioDS  are  required  in  order  to  induce  a  court  of  equity  to 

P  *'  *  grant  an  injunction  to  restrain  the  infringement  of  a  right,  acquired  by 

^        -'  long  user,  to  use  the  water  of  a  stream  for  certain  purposes. 

For  above  twenty  years,  the  plaintiffs  had  carried  on  the  business 
of  worsted-spinners,  at  mills  situate  on  the  banks  of  a  beck  or 
stream  in  Yorkshire,  called  the  Bowling  Beck,  and,  by  long  user, 
had  acquired  the  right  of  using  the  water  of  the  stream  for  washing 
wool  and  generating  and  condensing  steam ;  the  first  two  of  which 
purposes  required  that  the  water  of  the  stream  should  come  pure 
and  unpolluted  to  their  mills.  The  defendants  were  the  proprietors 
of  works  situate  higher  up  the  stream,  at  which  they  carried  on  the 
business  of  dyers;  but  the  construction  of  those  works  was  not 
begun  until  the  year  1844,  nor  did  the  defendants  commence 
business  in  them  until  February  in  the  following  year.  At  different 
times  between  the  erection  of  the  plaintiffs'  mills  and  the  construc- 
tion of  the  defendants'  works,  about  sixteen  hundred  houses, 
forming  a  suburb  to  the  town  of  Bradford,  were  built  on  or  near  to 
the  banks  of  the  stream,  between  the  plaintiffs'  mills  and  the 
defendants'  works.  In  January,  1860,  the  plaintiffs  brought  an 
action,  and  in  July  following  obtained  a  verdict,  but  with  only  a 
farthing  damages,  against  the  defendants,  for  having  polluted  the 
stream  by  pouring  the  refuse  of  the  matters  used  in  their  business 
into  a  drain  communicating  with  the  stream.  At  the  trial  of  the 
action,  the  defendants  did  not  dispute  the  right  of  the  plaintiffs,  but 
contended,  merely,  that  the  plaintiffs  did  not  sustain  any  damage 
from  the  acts  complained  of.  In  January,  1851,  the  plaintiffs  entered 
[  *164  ]  up  judgment  in  the  ^action ;  and,  in  the  next  month,  they  filed  a 
bill  for  an  injunction  to  restrain  the  defendants  from  discharging  or 
pouring  into  the  stream,  either  directly  or  by  means  of  the  drain, 
any  filthy,  noxious,  or  offensive  substances  or  materials,  or  foul  or 
impure  waters,  so  as  to  render  the  water  of  the  stream,  above  or  at 
the  plaintiffs'  mills,  foul  or  unfit  for  the  working  of  the  said  mills. 

Mr.  Bethell  and  Mr.  Daniel  moved  for  the  injunction. 

Mr.    Roltf    Mr.    Malins,    and    Mr.    Alderton    opposed    the 
motion. 

Mr.  Daniel  replied. 
(1)  A,'Q.  V.  Proprietora  of  the  Bradford   Canal  (1866)  L.  R.  2  Eq.  71,  35 
L.  J.  Ch.  619,  14  L.  T.  248. 
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The  Rochdale  Caned  Company  v.  King  (1)  and  the  cases  there        Wood 
cited,  were  referred  to  in  the  course  of  the  argument.  sutoliffb. 


The  Vice-chancellor,  after  stating  the  facts  of  the  case  and 
observing  that  the  plaintiffs  had  established,  at  law,  their  right 
to  use  the  water  of  the  stream  for  the  above-mentioned 
purposes,  indeed,  that  the  defendants  did  not  dispute  that  right, 
and  that  the  plaintiffs  had  also  established  that  the  defendants 
had  infringed  it,  proceeded  in  these  words  : 

Such  being  the  case,  the  question  which  I  have  to  decide,  is 
whether  the  plaintiffs  are  entitled  to  apply  to  a  court  of  equity  for 
an  injunction  ?  It  is  not  my  intention  to  enter  into  a  general 
disquisition  as  to  the  grounds  on  which  courts  of  equity  will  interfere 
in  all  the  different  *sorts  of  cases  in  which  applications  may  be  [  *166  ] 
made  for  injunctions ;  but  I  shall  confine  my  observations  to  the 
precise  sort  of  case  that  this  is. 

Now,  I  conceive  that  if  parties  have  established  such  a  legal  right 
as  the  plaintiffs  in  this  case  have  established,  and  another  person 
comes  and  erects  works  on  the  same  stream,  above  their  works, 
and,  by  his  manufacturing  process,  so  fouls  the  water  of  the  stream 
as  seriously  and  continuously  to  obstruct  the  effective  carrying  on 
of  their  manufacture ;  and,  if  the  granting  of  an  injunction  will 
restore  or  tend  to  restore  those  parties  to  the  position  in  which  they 
previously  stood,  and  in  which  they  have  a  right  to  stand  ;  and  if 
the  injury  complained  of  is  of  such  a  nature  that  damages  will  not 
be  an  adequate  compensation,  that  is,  such  a  compensation  as  will 
in  effect,  though  not  in  specie,  place  them  in  the  position  in  which 
they  previously  stood ;  and  if,  moreover  (for  there  are  several 
conditions),  they  use  due  diligence  in  vindicating  their  rights,  they 
have,  in  general,  a  right  to  come  to  a  court  of  equity  and  say :  "  Do 
not  leave  us  to  bring  action  after  action  for  the  purpose  of  recovering 
damages ;  but  interfere,  with  a  strong  hand,  and  prevent  the  con- 
tinuance of  the  acts  we  complain  of,  in  order  that  our  legal  right 
may  be  protected  and  preserved  to  us."  I  say,  in  general ;  because, 
whenever  a  court  of  equity  is  asked  for  an  injunction  in  cases  of 
such  a  nature  as  this,  it  must  have  regard  not  only  to  the  dry 
strict  rights  of  the  plaintiff  and  defendant,  but  also  to  the 
surrounding  circumstances;  to  the  rights  or  interests  of  other 
persons  which  may  be  more  or  less  involved :  it  must,  I  say,  have 
regard  to  those  circumstances  before  it  exercises  its  jurisdiction 

(1)  Ante,  p.  211. 
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Wood        (which  is  unquestionably  a  strong  one),  of  granting  an  *in junction. 

suTPLiFFB,  ^  ^^^®  ^^®^  ^^®  terms,  "  seriously  obstruct,"  because  I  cannot 
[  *iti6  ]  assent  to  the  proposition  that,  on  the  mere  dry  fact  of  the  plaintiffs 
having  the  abstract  right,  a  court  of  equity  will,  as  a  matter  of 
course,  on  that  right  being  established  at  law,  grant  an  injunction 
if  the  right  be  infringed  ever  so  minutely.  On  the  other  hand,  I 
am  far  from  saying  that  because,  in  the  action  at  law,  the  jury  has 
given  only  a  shilling  or  a  farthing  damages,  that  is  a  ground  for 
concluding  that  the  injury  is  not  serious,  and  that  the  case  is  one 
in  which  an  injunction  ought  not  to  be  granted.  I  have  used,  also, 
the  terms,  "  continuously  obstruct,"  by  which  I  mean  to  indicate, 
"  obstruction  frequently  recurring,"  not  "  never  ceasing." 

Having  stated  the  conditions  which  are  requisite  to  induce  the 
Court  to  grant  an  injunction  in  such  a  case,  I  proceed  to  consider 
how  far  those  conditions  are  satisfied  in  the  present  case.  One  of 
those  conditions  is  that  the  injunction,  by  stopping  the  acts  com- 
plained of,  will  restore  or  tend  to  restore  the  party  complaining,  to 
the  enjoyment  of  that  right  which  he  has  established  against  the 
defendant.  I  say :  "  restore  or  tend  to  restore,"  because  I  conceive 
it  is  no  answer  to  an  application  of  this  sort,  for  the  defendant  to 
say  that  other  persons  as  well  as  he  are  polluting  the  stream,  and 
that  therefore  the  injunction  will  not  restore  the  plaintiff  to  the 
enjoyment  of  his  legal  right,  inasmuch  as  it  will  not  prevent  those 
other  persons  from  continuing  to  pollute  the  water ;  for  the  plaintiff 
must  sue  each  of  the  wrong-doers  separately  ;  unless,  indeed,  they 
are  acting  in  partnership  or  in  concert  together ;  and  the  obtaining 
of  an  injunction  against  any  one  of  the  wrong-doers,  though  it  may 

[  •167  ]  not  actually  restore,  does  tend  to  restore  the  plaintiff  to  *the 
enjoyment  of  his  right,  as  it  is  a  step  towards  obtaining  an  injunction 
against  each  of  them. 

Now,  the  plaintiffs  require  water  for  three  purposes ;  namely, 
washing  wool,  generating  steam,  and  condensing  steam;  for  the 
first  two  of  which,  purity  is  an  essential  quality.  Not  only  the 
defendants,  but  the  Messrs.  Bipley  and  other  persons,  have  manu- 
factories on  the  banks  of  the  stream,  above  the  plaintiffs'  mills. 
The  works  of  Messrs.  Bipley,  who  are  dyers,  were  established  long 
before  the  plaintiffs'  mills  were  ;  but  the  works  of  the  other  persons 
were  established  at  a  comparatively  recent  period.  Besides  those 
various  works,  a  very  large  and  dense  population  has  gradually 
grown  up  on  or  near  to  the  banks  of  the  stream.  No  doubt,  how- 
ever, there  was  a  time,  and  probably  not  a  very  remote  one,  when 
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the  stream,  or  that  portion  of  it  which  lies  between  Messrs.  Ripley's        Wood 

works  and  the  plaintiflfs'  mills,  flowed  through  open  fields,  pure  and    sutclifpb. 

unpolluted,  to  the  plaintiffs'  mills.    But  whenever  human  beings 

congregate,  in   large  numbers,  on   the   banks  of  a   stream,  the 

inevitable  consequence  is  that  a   great  quantity  of  sewerage  is 

discharged  into  the  stream,  which  necessarily  has  the  effect  of 

polluting  it.     Therefore,  to  some  considerable  extent,  the  pollution 

of  this  stream  is  inevitable.      Not  all  the  courts  of  law  and  equity 

in  the  kingdom  can  prevent  it ;  for  they  cannot  remove  the  mass 

of  human  beings  who  are  congregated  on  the  banks  of  the  stream. 

The  plaintiffs,  themselves,  have  been  obliged  to   submit  to   the 

inevitable  consequence  of  this  increase  of  population,  and  have 

been  compelled  to  procure  pure  water  from   another  source,  by 

sinking  a  well  on  their  own  premises  for  that  purpose ;  and,  for 

many  years  before  the  defendants  commenced   their   works,  the 

plaintiffs  ceased  *to  use  the  water  of  the  stream  for  washing  wool,       [  Meg  ] 

and  used  it  only  occasionally,  that  is  to  say,  when  the  machinery 

of  the  well  was  out  of  order,  even  for  the  purpose  of  generating 

steam.     Therefore,  if  this  injunction  were  granted,  it  would  not 

have  the  effect  of  restoring  or  tending  to  restore  the  plaintiffs  to 

the  position  in  which  they  originally  stood ;  for  the  water  would 

still  flow  to  their  mills  in  so  polluted  a  state  that  they  could  not 

use  it,  as  they  originally  did,  for  either  washing  wool  or  generating 

steam. 

On  the  other  hand,  to  grant  the  injunction  would  have  the  effect 
of  seriously  injuring,  if  not  ruining  the  defendants.  Weighing, 
then,  the  injury  that  may  accrue,  to  the  one  party  or  the  other, 
by  granting  or  refusing  the  injunction,  I  think  that,  if  my  decision 
were  to  turn  upon  this  point  alone,  I  should  be  bound  to  refuse  it. 

Another  condition  which,  as  I  have  said,  is  necessary  in  order  to 
induce  a  court  of  equity  to  interfere,  by  injunction,  in  a  case 
similar  to  that  now  before  me,  is  that  the  mischief  complained  of 
is  such  that  it  cannot  be  properly  and  adequately  compensated  by 
pecuniary  damages.  Now,  let  us  see  how  the  matter  stands  in  this 
respect.  Many  years  before  the  defendants'  works  were  commenced, 
Mr.  Dixon,  Messrs.  Greenwood,  and  other  individuals,  had  works 
in  what  is,  aptly  enough,  called  the  nest  of  factories  immediately 
above  the  plaintiffs'  mills;  and  they,  also,  having  polluted  the 
stream,  the  plaintiffs  threatened  to  bring  actions  against  them: 
whereupon  they  entered  into  deeds  of  arrangement  with  the 
plaintiffs,  by  which,  in  order  to  avoid  litigation,  they  agreed  to 
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Wood  pay  the  plaintiffs  at  the  rate  of  21.  per  annum,  per  horse  power, 
SuTCLiFFE.  for  ^h®  '"ight  of  polluting  the  water.  *Now,  if  such  an  arrange- 
[  *16»  ]  ment  as  that  can  be  made,  ought  I  to  grant  an  injunction  in  order 
to  compel  the  defendants  to  enter  into  it,  when  the  bringing  of  an 
action  would  be  almost  (I  will  not  say  quite)  as  efficacious?  If  the 
plaintiffs  desire  to  apply  to  the  defendants  a  certain  pressure  in 
order  to  bring  them  to  terms,  I  think  that  I  ought  to  leave  plaintiffs 
to  that  pressure  which  may  be  applied  by  means  of  an  action  or 
actions  at  law.  If  the  plaintiffs  brought  an  action,  and,  the  matter 
being  represented  to  the  jury,  the  jury  were  satisfied  that  the 
defendants  ought  to  come  to  terms,  they  might  give  the  plaintiffs 
601.  or  1002.  damages,  instead  of  a  farthing,  a  shilling,  or  forty 
shillings.  On  the  ground,  therefore,  that  the  plaintiffs  themselves 
have  shown  that  the  injury  they  complain  of  is  one  which,  in  some 
way,  may  be  compensated  by  money,  I  think  that  I  ought  not  to 
grant  the  injunction. 

But  I  do  not  rest  my  decision  upon  either  of  the  grounds  which 
I  have  mentioned.  The  principal  ground  upon  which  I  conceive 
that  I  must  refuse  this  injunction,  is  that  the  plaintiffs  have  not 
used  due  diligence  in  vindicating  their  rights.  They  stood  by 
whilst  the  defendants  were  constructing  their  works,  and  they 
suffered  the  defendants  to  use  their  works  after  they  were  con- 
structed, from  the  beginning  of  1845  until  the  beginning  of  1850, 
a  period  of  very  nearly  five  years,  without  giving  them  any  hint 
that  they  were  doing  anything  that  they  had  not  a  lawful  right  to 
do ;  and,  if  there  had  been  nothing  else  in  this  case,  I  should  have 
been  of  opinion,  on  this  ground  alone,  that  the  plaintiffs  were  not 
entitled  to  the  injunction. 

[  *170  ]  I  incline  to  think  also  that  the  injunction  ought  to  be  ^refused 

on  the  ground  that  the  injury  complained  of  is  capable  of  being 
compensated  by  money ;  and,  in  my  opinion,  it  ought  also  to  be 
refused  on  the  ground  that  the  granting  of  it  would  inflict  serious 
damage  upon  the  defendants,  without  doing  any  real  practical  good 
to  the  plaintiffs. 

Injunction  refused.     Costs  of  the  motion  reserved  until 
the  hearing  of  the  cause. 
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WESTWOOD  V.  SOUTHEY.  im. 

March  6. 
(2  Simons  (N.  S.)  192—203 ;  S.  0.  21  L.  J.  Ch.  473 ;  16  Jur.  400.)  

A  testator,  who  had  two  sons  and  one  daughter,  gave  the  interest,  dividends  Kindkmlby, 
and  annual  proceeds  of  3,000/.  stock,  standing  in  his  name,  to  W.,  one  of  his 
children,  for  life,  and  after  his  decease,  he  gave  the  said  principal  stock  or  '-  -i 
sum  of  3,000/.  unto  all  and  every  the  child  and  children  of  W.  to  be  equally 
divided  between  and  amongst  them,  if  more  than  one,  share  and  share 
alike ;  and  if  but  one,  the  whole  to  such  one,  to  be  paid  or  transferred  to 
him,  her  or  them,  on  his,  her  or  their  attaining  twenty -one,  and  the  interest 
to  be  in  the  mean  time  applied  for  maintenance  and  education ;  he  gave  similar 
legacies  to  each  of  his  other  two  children  and  their  children  ;  **  and  upon  the 
death  of  either  of  my  said  sons  or  daughter  without  issue,  then  I  direct  that 
the  interest,  dividends  and  produce  so  as  aforesaid  given  and  bequeathed  to 
him,  her  or  them  so  dying,  shall  be  paid  and  payable  to  the  survivors  or 
survivor  of  them  my  said  sons  and  daughter  in  equal  shares  and  proportions." 
The  testator's  son  W.  survived  him,  and  had  one  child,  who  predeceased  him : 
Held,  that  the  limitation  over  referred  to  the  death  of  either  of  the 
testator*s  children  without  leaving  issue  living  at  his  death ;  that  the  child 
of  W.  took  a  vested  interest  at  his  birth,  but  liable  to  be  divested  by  the 
death  of  W.,  without  leaving  issue  living  at  his  death,  and  that  the  gift  over 
therefore  took  effect. 

In  this  case  there  were  two  petitions  praying  for  payment  of  a 
sum  of  3,000Z.  stock;  one  was  presented  by  the  two  surviving 
children  of  John  Westwood ;  the  other  by  8.  Westwood,  the  widow  of 
William  Westwood,  as  administratrix  of  her  deceased  child.  The 
question  was  as  to  the  vesting  of  a  legacy  of  8,0002.  stock  under  the 
will  of  John  Westwood,  in  the  deceased  child  of  W.  Westwood,  and  its 
subsequent  divesting.  By  his  will,  J.  Westwood,  who  had  then  two 
sons  and  one  daughter,  gave  the  interest,  dividends  and  annual 
produce  of  8,000Z.  stock,  standing  in  his  name,  to  W.  Westwood 
(one  of  his  children)  for  life ;  and  from  and  after  his  decease,  he 
gave  the  said  principal  stock  or  sum  of  8,0002.  unto  all  and  every 
the  child  and  children  of  W.  Westwood,  to  be  equally  divided 
between  and  amongst  them,  if  more  than  one,  share  and  share  alike ; 
and  if  but  one,  the  whole  to  such  one,  to  *be  paid  or  transferred  to  [  'i^s  ] 
him,  her  or  them,  on  his,  her  or  their  attaining  twenty-one,  and  the 
interest  to  be  in  the  mean  time  applied  for  maintenance  and  educa- 
tion. He  gave  similar  legacies  to  each  of  his  other  two  children 
and  their  children.  And  then  there  was  this  gift  over :  *'  And 
upon  the  death  of  either  of  my  said  sons  or  daughter  without  issue, 
then  I  direct  that  the  interest,  dividends  and  produce  so  as  afore- 
said given  and  bequeathed  to  him,  her  or  them  so  dying,  shall  be 
paid  and  payable  to  the  survivors  or  survivor  of  them,  my  said 
sons  and  daughter,  in  equal  shares  and  proportions." 

W.  Westwood  had  a  son,  who  pre-deceased  him. 
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Wbstwood  Mr.   Moling    and    Mr.     Welford,    for    Mrs.    Westwood,    the 

SouTHBT.  representative  of  the  deceased  child  of  W.  Westwood : 

The  interest  vested  in  the  deceased  child  of  W.  Westwood  imme- 
diately on  his  birth.  The  postponement  of  the  gift  of  the  principal 
till  after  the  death  of  the  tenant  for  life,  is  only  on  account  of  the 
life  interest,  and  does  not  prevent  the  vesting.  So  far  the  interest 
clearly  vests.  The  gift  over  on  the  death  of  W.  Westwood,  with- 
out issue,  if  read  generally,  would  be  void  for  remoteness ;  but  it 
will  not  be  read  generally,  but  in  a  limited  sense,  viz.,  in  case  of 
his  dying  without  having  had  issue:  Yates  v.  Maddan  (l),  Halifax 
V.  Wilson  (2),  Jones  v.  Jones  (a).  Doe  d.  Todd  v.  Duesbury  (4),  Re 
Bartholomew's  Trtist  (5).  The  gift  over  is  only  of  the  interest ; 
there  is  no  gift  over  at  all  of  the  capital.  The  intention  was,  that, 
L  •!**  ]  in  the  event  of  the  death  of  any  of  the  children  of  *the  testator 
without  issue,  only  his  life  interest  should  go  over. 

Mr.  Wigram  and  Mr.  Faber^  for  the  surviving  children  of  the 
testator : 

No  interest  vested  till  the  death  of  the  tenant  for  life :  Billirigsley 
V.  Wills  {(^).  The  gift  toW.  Westwood  was  of  dividends  only;  there 
was  no  gift  of  the  principal  at  all  till  his  death.  It  is  said  that  the 
gift  over  was  only  of  dividends  ;  but  being  of  dividends  generally, 
it  passes  the  capital:  Page  v.  Leapingnell  (7).  In  the  cases  where 
the  interest  has  been  directed  to  vest  at  twenty-one,  the  Court  has 
struggled  to  prevent  a  limitation  over  from  defeating  the  vesting. 
But  in  this  case  the  object  of  the  limitation  over  on  failure  of  issue 
was  to  benefit  the  survivors  of  the  testator's  children :  Hughes  v. 
Sayer  (s),  Ranelagh  v.  Ranelagh  (9).  They  cited  also  Massey  v. 
Hudson  (10),  Battsford  v.  Kehhell  (n),  Haigh  v.  Sidney ^  [and  other 
cases]. 

Mr.  Welford,  in  reply.     *     *     * 

[  195  ]       The  Vice-Chancbllor  : 

The  questions  on  these  two  petitions  arise  on  the  construction 
of  the  will  of  J.  Westwood.     At  the  date  of  his  will,  J.  Westwood 

(1)  87  E.  R.  184  (3  Mac.  i&  G.  532).  (7)  11  R.  E.  234  (18  Ve8.  463). 

(2)  10  R  E.  146  (16  Ves.  168).  (8)  1  P.  Wms.  634. 

(3)  60  R  R.  402  (13  Sim.  561).  (9)  39  R.  R.  233  (2  My.  &  K.  441). 

(4)  68  R.  R.  790  (8  M.  &  W.  514).  (10)  16  R.  R.  158  (2  Mer.  130). 

(5)  84  R.  R  95  ^1  Mac.  &  G.  354).  (11)  4  R.  R.  15  (3  Vee.  363). 

(6)  3  Atk.  219. 
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had    three  children,   all  under    age,  viz.    Henry  F.  Westwood,    Wbstwood 
Elizabeth  Westwood  and  William  Westwood.  soothby. 

The  question  here  is  on  the  gift  of  a  legacy  of  8,0001.  stock  for 
the  benefit  of  W.  Westwood ;  but  as  there  are  similar  legacies 
for  the  benefit  of  the  other  children,  and  one  of  the  material 
clauses  in  the  will  applies  to  the  three  legacies,  they  must  all  be 
considered. 

After  certain  specific  bequests  to  his  eldest  son,  which  are  not 
now  in  question,  the  testator  proceeds  to  give  in  these  terms: 
"  I  give  and  bequeath  to  my  son  Henry  P.  Westwood  the  dividends, 
interest  and  annual  profits  to  arise  from  a  sum  of  8,0002.,  New 
3^  Bank  Annuities,  now  standing  in  my  name  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  for  and  during 
the  term  of  his  natural  life ;  and  from  and  immediately  after 
his  decease,  I  give  and  bequeath  the  said  principal  sum  or  stock 
of  8,000Z.  unto  all  and  every  the  children  of  my  said  son,  to  be 
equally  divided  between  and  among  them,  share  and  share  alike 
if  more  than  one ;  but  if  there  shall  be  but  one  such  child,  then 
the  whole  of  the  said  principal  stock  or  sum  of  8,0002.  to  such  only 
child,  the  same  to  be  paid  or  transferred  to  him,  her  or  them 
on  their  severally  and  respectively  attaining  the  age  of  *  twenty-one  [•!»«] 
years,  the  interest  and  produce  thereof  to  be  in  the  mean  time 
applied  for  and  towards  their  maintenance  and  education." 

A  similar  legacy  of  8,0002.  stock  is  given  in  the  same  terms  for 
E.  Westwood  and  her  children ;  and  a  third  legacy  of  the  same 
amount  of  stock  is  given  in  the  same  terms  for  the  benefit  of 
W.  Westwood  and  his  children. 

In  each  case  the  legacy  is  specific.  The  testator  expressly  points 
to  the  subject  of  legacy,  as  being  a  sum  of  3,0002.,  New  8J  Bank 
Annuities,  "  now  standing  in  my  name."  So  far  there  would  not 
be  much  ground  for  doubt;  but  after  giving  the  three  legacies, 
the  testator  proceeds  (first  directing,  which,  however,  is  not  material 
to  the  present  question,  the  interest  and  dividends  to  be  applied 
for  the  maintenance  and  education  of  his  children  while  under 
twenty-one,)  to  the  clause  containing  the  limitation  over,  which 
it  is  very  material  to  consider :  ''  And  also  upon  the  death  of 
either  of  my  said  sons  or  daughter  without  issue,  then  I  direct  that 
the  interest,  dividends  and  produce,  so  as  aforesaid  given  and 
bequeathed  to  him,  her  or  them  so  dying,  shall  be  paid  and  payable 
to  the  survivors  or  survivor  of  them  my  said  sons  and  daughter 
in  equal  shares  and  proportions." 
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Westwood  The  testator  then  gives  some  small  legacies  to  other  persons,  and 
8onTHET.  then  he  gives  the  residue  to  his  daughter  and  his  younger  son 
W.  Westwood. 

The  parts  of  the  will  on  which  the  questions  in  these  petitions 
turn,  are  those  which  relate  to  the  legacy  to  William  Westwood 
and  his  children.  As  regards  William  the  material  facts  are  these: 
He  attained  twenty-one,  and  married  and  had  one  child  only,  who 
[  •i»7  ]  died  without  having  *any  issue  (having  in  fact  died  in  infancy) 
during  the  lifetime  of  his  father.  Then  WilUam  died  leaving 
no  issue  of  any  degree  living  at  his  death.  One  of  the  claimants  to 
the  fund  is  the  representative  of  William's  deceased  child  (who  is  the 
petitioner  in  one  of  these  petitions),  claiming  the  legacy  as  having 
vested  in  William's  child,  and  not  having  become  divested.  The 
other  claimants  are  the  two  surviving  children  of  the  testator,  who 
claim  under  the  gift  over. 

There  might  be  a  third  alternative,  for  which,  however,  no  one 
has  contended,  viz.  whether  the  residuary  legatees  are  not  entitled? 
whether,  if  William's  child  took  no  vested  interest,  and  if  the 
remainder  over  is  void,  the  residuary  legatees  did  not  take  ?  This 
was  not  argued,  but  it  is  a  possible  construction. 

In  order  to  determine  the  question  before  me,  the  matter  divides 
itself  for  consideration  into  two  parts :  firstly,  whether,  under  the 
previous  gift,  William's  child  took  a  vested  interest  ?  If  he  did 
not,  the  second  point  does  not  arise.  If  on  the  other  hand  William's 
child  did  take  a  vested  interest,  then  it  is  material  to  consider 
the  second  point,  viz.  what  is  the  effect  of  the  gift  over,  in  the 
event  of  William's  dying  without  leaving  any  issue  living  at 
his  death? 

On  the  first  point,  whether  the  interest  of  William's  child  vested, 
it  has  been  contended  that  in  this  case  there  is  no  gift  of  the  corpus 
of  the  stock  until  the  death  of  William ;  that  the  gift  to  William 
is  only  of  the  dividends  and  interest ;  that  the  gift  to  his  children 
is  only  to  take  effect  upon  his  death ;  that  that  is  the  first  gift 
t  'is^s  ]  of  the  principal,  and  that  therefore  Wilham's  child  did  *not  take 
a  vested  interest.  For  this  the  authorities  cited  were,  BUlingsley 
V.  Wilh  and  Battsford  v.  KehhelL  (The  Vicb-Chancbllob  stated 
the  facts  of  Battfsord  v.  Kebbell,  and  continued :)  The  question 
there  was,  whether  B.  Endly  had  a  vested  interest ;  and  it  was 
held,  and  quite  justly,  that  he  had  not,  because  the  language  of  the 
will  showed  that  the  testatrix  did  not  mean  him  to  take  anything 
but  the  dividends,  unless  he  attained  the  age  of  thirty-two. 
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BiUingsley  v.  Wills  is  a  little  more  cotnplicsated,  but  the  principle  WBixwooD 
can  be  easily  perceived.  (The  Vice- Chancellor  referred  to  the  southbt. 
terms  of  the  bequest  in  BiUingsley  v.  WiUs,  and  proceeded :) 

When  the  testator  in  that  case  made  his  will,  his  brother  Gapel 
Billingsley  had  three  children,  one  son  and  two  daughters,  and  Lord 
Habdwicke  said  no  child  could  have  a  vested  interest  until  the 
death  of  the  father,  Gapel  Billingsley.  In  the  first  place,  the  eldest 
son  was  to  be  excluded;  that  is  clear  from  the  passage:  ''  But 
my  express  will  and  meaning  is  that  no  elder  son,"  &c. ;  and 
if  there  should  be  no  son,  but  only  a  daughter,  then  the  eldest 
daughter  was  to  be  excluded.  Lord  Habdwicke  said  the  words 
"  living  at  his  decease"  applied  not  only  to  the  passage  ''  if  there 
be  only  daughters,"  but  to  the  preceding  words,  ''in  case  there  shall 
be  more  than  one  son."  Therefore  the  limitation  over  was  to  a 
class  of  persons  which  could  only  be  ascertained  at  the  death  of 
Gapel  Billingsley. 

These  cases  have  very  often  been  relied  upon  in  support  of 
a  proposition,  which  they  do  not  at  all  establish,  viz.  that  if  in  the 
first  instance  there  is  a  gift  of  dividends  only,  and  then  the  gift 
of  the  principal,  with  a  *limitation  over,  for  that  reason  only,  there  [  •1^9  ] 
is  no  vesting.  That  principle  is  not,  in  my  opinion,  established 
by  these  cases ;  and  to  show  that  there  is  no  such  principle,  I  refer 
to  two  cases  of  Chafers  v.  Abeli,  reported  in  the  8rd  Jur.  677  and 
578.  These  cases  refer  to  two  different  wills ;  the  first,  as  stated 
in  the  marginal  note,  is  this:  A  testator  bequeathed  a  certain 
sum  of  stock  to  trustees  to  pay  402.  per  annum  to  his  daughter 
for  life,  and,  after  her  decease,  **  to  pay,  assign  and  transfer  the 
sum  of  1,0002.  stock  equally  amongst  all  and  every  the  child  and 
children  of  his  daughter,  share  and  share  alike,  to  be  paid  and 
transferred  to  them  when  and  so  soon  as  the  youngest  should  attain 
his  or  her  age  of  twenty-one  years."  At  the  death  of  the  testator, 
the  daughter  had  four  children,  one  of  whom  died  before  the 
youngest  attained  twenty-one ;  the  youngest  only  survived  the 
daughter.  It  was  held  that  the  four  children  took  vested  interests 
in  the  stock. 

It  might  have  been  contended  in  that  case,  as  in  this,  that  there 
is  no  gift  of  the  principal  till  the  death  of  the  daughter ;  indeed, 
the  argument  would  have  been  stronger ;  for  there  was  not  even  a 
gift  of  the  dividends,  but  only  a  direction  that  out  of  the  dividends 
40L  should  be  paid  to  the  daughter.  It  is  true  there  was  a  gift  of 
the  aggregate  stock  to  trustees  in  the  first  instance,  a  circumstance 
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WB8TW00D  frequently  relied  upon  ;  but  in  the  next  case,  in  p.  578  of  the  report 
SoDTUBT.  ii^  the  8rd  Jur.,  there  is  no  gift  to  trustees  at  all,  and  the  case  is  in 
fact  extremely  like  this.  There  the  gift  was  of  "  the  interest  of 
500Z.,  Navy  5  per  cents.,  to  the  testatrix's  sister,  and  at  her  death 
the  said  5002.  stock  to  be  divided  between  her  children,  share  and 
share  alike."  The  sister  had  three  children  at  the  death  of  the 
[  '200  ]  testatrix,  *but  only  one  survived  her ;  it  was  held  that  the  three 
children  took  vested  interests. 

Now,  that  is  exactly  like  this  case ;  no  gift  to  trustees  at  all,  but 
a  gift  to  the  sister  during  her  life  of  the  dividends  of  a  specific  sum 
of  stock,  without  any  gift  of  the  principal,  and,  after  the  death  of 
the  tenant  for  life,  the  principal  sum  of  stock  given  over. 

It  is,  indeed,  seldom  that  one  finds  an  authority  so  exactly  on  all 
fours  with  the  case  before  the  Court ;  but  even  if  there  were  not 
that  case,  I  should  have  come  to  the  same  conclusion.  Billingsley  v. 
Wills  and  Battsford  v.  Kebbell  have  been  much  misapprehended,  as 
determining  that  where  there  is  a  gift  of  dividends  in  the  first 
instance  for  life,  and  then  on  the  death  of  the  tenant  for  life  a  gift 
of  the  principal,  that,  without  more,  prevents  the  vesting  of  the 
principal.  On  the  whole,  I  am  of  opinion  that  W.  Westwood's  child 
took  a  vested  interest  at  his  birth.  It  must  be  further  observed,  in 
aid  of  this  construction,  that,  after  the  gift  to  the  children,  there  is 
a  direction  that  the  time  of  payment  shall  be  on  their  attaining 
twenty-one,  which  ordinarily  indicates  a  vested  interest. 

Then,  assuming  that  there  was  a  vested  interest  in  the  child  of 
William  at  his  birth,  the  next  point  is,  what  is  the  effect  of  the 
limitation  over  on  the  death  of  William  without  issue  ?  Does  that 
divest  the  interest  vested?  The  words,  *'  upon  the  death  of  either 
of  my  three  children  without  issue,"  are  capable  of  three  construc- 
tions ;  the  first,  that  they  refer  to  an  indefinite  failure  of  issue ;  the 
second,  that  they  refer  to  a  dying  without  the  particular  class  of  issue 
[  •201  ]  before  mentioned  ;  *the  third,  that  they  refer  to  dying  without  issue 
living  at  the  death  of  the  person  dying. 

As  to  the  first  construction,  if  that  were  the  right  one,  the  gift 
over  would  necessarily  be  void,  as  that  gift  can  only  be  valid  by 
assuming  the  dying  without  issue  to  be  either  without  leaving  issue 
living  at  the  death,  or  without  the  particular  issue.  And  the  Court 
will  always  lean  towards  a  construction  which  will  give  effect  to  the 
gift  over. 

Then  do  the  words  mean  dying  without  such  issue ;  that  is,  the 
issue  before  mentioned,  or  dyhig  without  issue  living  at  the  death  ? 
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In  order  to  arrive  at  a  conclusion,  regard  must  be  had  to  the  fact    westwood 

that  the  limitation  over  is  not  confined  to  the  particular  legacy  to     southet. 

W.  Westwood,  but  is  applicable  to  all  the  three  legacies,  the  language 

being  this :  "  Upon  the  death  of  either  of  my  said  sons  or  daughter." 

On  the  death,  therefore,  of  either  without  issue,  there  is  a  gift  over 

of  the  interest  and  dividends,  to  be  payable  to  such  one  or  two  of 

the  other  children  as  shall  survive.     Now  the  general  rule  (not 

certainly  without  exception)  is,  that  where  there  is  a  gift  over  to  the 

survivor  or  survivors  of  several  persons  after  the  death  of  either 

without  issue,  the  words  "  dying  without  issue  "  mean  without  issue 

living  at  the  death.     (His  Honour  referred  to  the  judgment  in 

Ranelagh  v.  Ranelagh,  p.  448  of  the  report  in  2  My.  &  E.(l),  and 

proceeded  thus :)  In  this  case  there   is  no  larger  interest  given  to 

W.  Westwood  than  for  his  life ;  and  the  limitation  over  on  his  dying 

without  issue,  is  to  pay  the  interest  and  dividends  to  the  survivors 

or  survivor.     There  is  no  mention  here,  as  in  Massey  v.  Hudson  (2), 

of  *the  executors,  administrators  or  assigns  of  the  survivor ;  and  it      [  *202  ] 

is  not  a  simple  gift  of  the  stock,  but  a  direction  to  pay  the  interest 

and  dividends  to  the  survivors  or  survivor;  I  think  the  words 

"  survivors  and  (a)  survivor  *'  here  must  be  read  in  their  natural 

sense,  that  is,  such  as  are  living  at  the  death  of  William.    If  the  word 

"survivors"  meant  "others,"  why  did  the  testator  say  survivors 

or  survivor  ?    He  knows  how  many  children  he  has ;  he  speaks  of 

them  in  specific  terms  as  his  eldest  son,  his  daughter,  and  his 

youngest  son ;  and  if  both  survived,  the  direction  is  to  pay  the 

dividends  to  the  two  ;  if  only  one,  to  pay  the  dividends  to  such  one 

showing  a  clear  intention  to  confer  a  personal   benefit  on  the 

survivors  or  survivor.    For  this  reason,  I  am  of  opinion  that  the 

limitation  over  on  the  death  of  any  one  of  the  testator's  children 

without  issue,  refers  to  the  death  of  any  one  of  them  without  leaving 

issue  living  at  his  death. 

The  remaining  question  is,  how  does  this  conclusion  affect  the 
construction  of  the  word  "  issue  "  in  the  limitation  over  ?  It  is  true, 
that  where  there  is  a  legacy  to  one  for  life,  and  after  his  death  to 
his  children,  with  a  gift  over  if  he  die  without  issue,  and  there  is 
nothing  to  restrain  those  words,  the  words  "without  issue"  are 
limited  to  the  issue  before  mentioned.  But  the  ground  on  which 
the  Court  has  used  violence  with  the  words  and  interpolated  the 
word  "  such "  is  this,  that  if  there  were  no  restriction  on  the 

(1)  39  R.  B.  234.  (3)  Sic. 

(2)  16  B.  B.  158  (2  Mer.  130). 
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Westwood  generality  of  the  words  **  dying  without  issue,"  the  limitation  over 
Sooth KY.  would  be  void  ;  you  refer  therefore  the  language  of  the  gift  over,  to 
that  of  the  preceding  gift,  in  order  to  limit  the  general  term  ''  issue  ** 
to  the  particular  issue  before  mentioned.  But  when  the  dying 
without  issue  is  either  in  terms,  or  by  the  proper  construction, 
[  '203  ]  limited  to  dying  without  issue  *living  at  the  death,  there  is  no 
reason  for  interpreting  the  words  as  meaning  **  such  issue  as  before 
mentioned."  I  am  not  aware  of  any  case  in  which  a  legacy  to  one 
for  his  life,  with  remainder  to  his  children,  and  a  gift  over  if  he 
dies  without  issue  in  the  sense  of  issue  living  at  his  death,  the 
limitation  has  been  restricted  as  if  the  words  had  been  such  issue 
as  before  mentioned.  Such  a  construction  might  in  fact  wholly 
defeat  the  testator's  intention ;  for  if  the  words  were  construed  to 
mean  ''  such  issue,"  the  effect  might  be  this :  the  tenant  for  life 
might  have  an  only  child,  who  might  attain  twenty-one,  marry,  and 
have  children,  and  die  before  the  tenant  for  life,  and  then  the  child 
and  the  issue  of  that  child  would  be  excluded. 

I  am  of  opinion  then  that  W.  Westwood's  child  took  a  vested 
interest  at  his  birth  ;  but  that  that  vested  interest  was  liable  to  be 
divested  by  the  death  of  W.  Westwood  without  leaving  issue  living  at 
his  death;  and  that  event  having  happened,  the  gift  over  takes  effect. 
This  construction  does  no  violence  to  any  of  the  clauses  of  the  will ; 
it  interpolates  nothing ;  it  rejects  nothing ;  and  it  gives  to  every 
word  used  its  primary  and  legitimate  sense ;  moreover,  its  results 
would,  in  any  of  the  events  that  might  have  happened,  be  most  in 
accordance  with  the  testator's  apparent  general  intention. 

The  two  suiviving  children  of  the  testator  are,  therefore,  entitled 
to  the  stock  now  representing  the  legacy  in  question,  and  one  order 
will  be  made  on  both  petitions  according  to  the  prayer  of  the 
petition  of  the  surviving  children  (i). 


1852.  MILES  V.  DUBNFORD. 

AfarchJ2.  ^^  Simons  (N.  S.)  234—241 ;  S.  C.  2  D.  M.  &  G.  641 ;  21  L.  J.  Ch.  667.) 

KiNDKBSLEY,       [REVERSED  ou   appeal,   as  reported  in  2  D.  M.  &  G.  641 ;    21 

[234]       L.  J.  Ch.  667.] 

(1)  This  case    was  afterwai-ds    heard  on   appeal  befoi'e  the  Lord  Justices, 
but  was  compromised. 
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JONES  V.  MOKRALL(l).  im. 

(2  Simons  (N.  S.)  241—254 ;  8.  0.  21  L.  J.  Ch.  630.)  ^^  f' 

In  an  administration  suit,  the  pleadinga  raised  questionB  of  wilful  default, 
and  liability  to  pay  interest  on  balances  in  hand  against  executors ;  but  y  n       * 

the  decree  taken  at  the  original  hearing  neither  contained  any  declai'ation  ^  041 -i 
against  the  executors,  nor  any  inquiries  as  to  wilful  default,  but  was 
merely  a  decree  for  the  common  account  of  what  had  been  received :  Held, 
that  the  Court  could  not,  on  further  directions,  make  any  decree  for  wilful 
default;  but  that  the  question  of  interest  on  balances  in  hand  was  still 
open. 

Gteneral  principle  on  which  the  Court  proceeds  in  making  declarations  in 
directing  inquiries  as  to  wilful  default,  and  interest  on  balances  in  the 
hands  of  executors  or  trustees. 

The  balances  remaining  in  the  hands  of  the  executors  were  very  smalL 
The  testatrix  died  in  1823.  The  plaintiff  became  a  bankrupt  in  1829; 
and  in  1831,  procured  his  assignees  to  re-assign  all  his  interest  to  him. 
Neither  he  nor  his  assignees  up  to  that  time  had  made  any  application  for 
payment.  In  1835,  the  plaintiff  filed  his  bill  for  an  accoimt,  and  allowed 
it  to  be  dismissed  for  want  of  prosecution  in  1840 ;  in  1842,  he  filed  the 
present  bill,  and  asked  for  interest  on  balances :  Held,  that,  imder  these 
circumstances,  he  was  not  entitled  to  it. 

This  was  the  hearing  on  further  directions  of  a  suit  to  administer 
the  estate  of  Frances  Mori  all,  of  Plas  *Yallen,  who  died  in  [^242] 
December,  1823,  having,  by  a  codicil  to  her  will,  made  in  January, 
1828,  directed  that  the  household  goods,  farm  horses,  cattle, 
farming  implements,  and  other  effects  (except  money  and  plate), 
being  in  and  about  the  manor  house  of  Plas  Yallen,  should  remain 
there  for  the  use  of  her  son  William  Morrall  during  his  life,  and, 
after  his  decease,  should  be  equally  divided  amongst  all  her  children 
that  should  be  then  living;  and  after  giving  certain  specific 
bequests,  she  gave  the  residue  of  her  personal  estate,  not  therein- 
before particularly  disposed  of,  after  payment  of  her  debts  and 
funeral  and  testamentary  expenses,  equally  to  be  divided  among  all 
her  children ;  and  she  appointed  her  sons  Charles  Morrall,  and 
Robert  Morrall,  one  of  the  defendants,  and  her  son-in-law  Thomas 
Jones,  the  plaintiff,  executors  of  her  said  codicil.  She  left  W.  Morrall 
and  seven  other  children  living  at  her  death.  The  codicil  was 
proved  by  all  the  executors.  The  plaintiff  Jones  became  bankrupt 
in  May,  1829,  and  obtained  his  certificate  in  September,  1829.  In 
1834,  Jones  and  his  assignee  assigned  to  one  Edwards  all  his 
interest  in  Jones's  property,  and  by  a  subsequent  deed  Edwards 
declared  himself  a  trustee  for  Jones.  In  1835,  W.  Morrall  died 
(the  defendant  E.  Morrall  was  his  representative) ;  and  in  the  same 
year,  the  plaintiff  and  his  wife  filed  a  bill  for  the  administration  of 

(1)  In  re  Barclay  [1899]  I  Ch.  674,  681,  68  L.  J.  Ch.  383,  80  L.  T.  702. 
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Jones  the  testatrix's  estate,  which  was  dismissed  for  want  of  prosecution 
MoKRAT.L.  ^^^^  answers  had  heen  duly  put  in,  and  other  proceedings  taken. 
In  1889,  G.  Morrall  died,  and  the  defendants  Nugent  and  wife  were 
his  representatives.  In  1842,  the  present  bill  was  filed  ;  it  alleged 
that,  at  the  time  of  the  death  of  the  testatrix,  household  furniture, 
goods,  horses,  cattle,  farming  implements,  and  other  effects,  to 
a  very  considerable  amount  and  value  in  the  whole,  being  part  of 
L  *243  ]  the  personal  estate  of  the  testatrix,  remained  in  and  *about  the 
mansion-house  at  Plas  Yallen,  and  that  the  same  were  taken 
possession  of  by  W.  Morrall  under  the  codicil.  **  That  an  inventory 
or  valuation  of  the  same  goods  and  effects  so  remaining  and  so  taken 
possession  of  by  W.  Morrall,  was,  at  the  decease  of  the  testatrix, 
made  out  by  and  under  the  authority  of  B.  Morrall  and  G.  Morrall, 
as  executors  of  the  testatrix.'*  It  alleged  the  removal  and  misappli- 
cation of  many  of  these  things  by  W.  Morrall  during  his  life,  with 
the  sanction  of  B.  Morrall  or  G.  Morrall ;  that  after  his  death,  and 
down  to  the  death  of  G.  Morrall,  B.  and  G.  Morrall  had  allowed  the 
remainder  of  the  things  to  remain  at  Plas  Yallen  without  taking 
any  inventory  thereof;  '' and  that  the  same  goods  and  effects  were 
not,  at  the  death  of  W.  Morrall,  nor  had  they  ever  been,  converted 
into  money  or  divided  between  the  children  of  the  testatrix  as  by 
the  codicil  was  directed;  but  that,  on  the  death  of  G.  Morrall, 
B.  Morrall  took  possession  of  them,  and  still  continues  in  possession 
of  the  same,  which  have  now  become  greatly  deteriorated  in  value." 

The  bill  then  alleged  that  improper  payments  of  rent  of  some  of 
the  leasehold  estates  of  the  testatrix,  amounting  to  760L  lis.  lid., 
had  been  permitted  to  be  made  by  B.  Morrall  and  G.  Morrall  to 
W.  Morrall,  and  that  the  plaintiff's  wife  never  received  more  on 
account  of  her  share  of  the  rents,  than  581.  6s.  6d, 

It  then  alleged  that,  at  the  death  of  G.  Morrall,  portions  of  the 
testatrix's  personal  estate  remained  in  his  hands,  to  be  accounted 
for  by  him ;  and  that  both  he  and  B.  Morrall  retained  in  their 
hands  nearly  the  whole  of  what  was  due  to  the  plaintiff,  F.  Jones,  in 
respect  of  her  share  of  the  residue  of  the  testatrix's  estate,  and  the 
[  *244  ]  *rents  and  produce  of  certain  sales  of  timber.  And  it  charged  that 
B.  Morrall,  and  the  estate  of  G.  Morrall,  ought  to  be  charged  with 
interest  in  respect  thereof. 

It  then  contained  the  usual  allegations  of  applications  for  an 
account,  and  refusals  to  account. 

It  charged  that  it  was  a  breach  of  trust  in  B.  Morrall  and 
G.  Morrall  to  have  neglected  to  divide  at  the  death  of  W.  Morrall, 
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the  goods  and  effects  at  Plas  Yallen.  It  prayed  the  usual  adminis-  Jokes 
tration  accounts  of  the  testatrix's  personal  estate,  including  the  mobrall. 
household  goods,  &c.,  directed  to  remain  at  the  mansion-house,  and 
the  rents  and  profits  of  the  leasehold  estate ;  that  the  outstanding 
personal  estate,  if  any,  might  be  got  in  ;  that  it  might  be  declared 
that  the  defendant  B.  Morrall  and  G.  Morrall,  deceased,  were  guilty 
of  breaches  of  trust,  in  permitting  the  rents  and  profits  of  the 
leasehold  estate  of  the  testatrix  to  be  received  and  applied  to  his 
own  use  by  W.  Morrall,  and  also  in  neglecting  to  get  in  and  divide 
the  furniture  remaining  in  the  mansion-house  at  Plas  Yallen  at  the 
death  of  W.  Morrall,  according  to  the  directions  and  trusts  con- 
tained in  the  testatrix's  codicil ;  and  that  the  defendants  B.  Morrall, 
Nugent  and  his  wife,  and  the  estate  of  C.  Morrall,  might  be  decreed 
to  make  good  the  loss  occasioned  by  the  last-mentioned  breach  of 
trust ;  and  might  also  be  charged  with,  and  with  interest  upon  all 
such  sums  of  money  as  had  from  time  to  time  been  remaining  in 
the  hands  of,  or  due  from  them,  or  in  the  hands  of,  or  due  from 
the  estate  of  C.  Morrall,  or  which,  but  for  the  wilful  default  of  the 
said  defendants  respectively,  or  of  the  said  C.  Morrall,  they  might 
respectively  have  received. 

B.  Morrall,  by  his  answer,  admitted  that  the  plaintiff  *  Jones  had       [  '245  ] 
not  acted  as  executor,  except  by  proving  the  codicil ;  and  that  he 
and  C.  Morrall  had  alone  acted  in  the  administration  of  the  estate. 

The  cause  came  on  to  be  heard  in  July,  1845,  and  by  the  decree 
then  made,  it  was  referred  to  the  Master  to  take  an  account  of  the 
personal  estate  of  the  testatrix  not  specifically  bequeathed  by  the 
codicil,  including  the  household  furniture,  good,  horses,  cattle,  and 
farming  implements,  by  the  codicil  directed  to  remain  at  Plas 
Yallen  for  the  use  of  W.  Morrall  for  his  life,  and  of  the  rents  and 
profits  of  the  leasehold  estate,  and  of  the  moneys  produced  by 
sales  of  timber,  &c.,  come  to  the  hands  of  plaintiff  since  her  bank- 
ruptcy (if  any),  or  to  the  hands  of  B.  Morrall,  C.  Morrall,  and  the 
defendants  Nugent  and  his  wife,  or  of  any  of  them,  or  to  the  hands 
of  any  other  person  or  persons  by  their  or  either  of  their  orders,  or 
for  their  or  any  of  their  uses;  and  the  Master  was  to  inquire 
whether  any,  and,  if  any,  what  part  of  such  personal  estate 
remained  outstanding  or  undisposed  of.  Then  there  was  the  usual 
inquiry  as  to  debts,  and  to  ascertain  the  clear  residue  of  the  testa- 
trix's estate,  and  liberty  to  state  special  circumstances  relating  to 
the  matters  aforesaid. 

The  decree  did  not  contain  any  direction  to  inquire  what  might 
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JoNRs        have  come  to  the  hands  of  the  defendants  bat  for  their  wilfal 
MoRRALL.     default,  nor  any  declaration  or  inquiry  as  to  interest  on  balances  in 
the  defendants'  hands. 

The  Master  found  that  there  were  seven  children  of  the  testatrix 
living  at  the  death  of  W.  Morrall,  and  he  found  that  no  part  of  the  tes- 
tatrix's personal  estate  was  outstanding.  The  other  material  facts 
[  *246  ]  and  parts  of  the  ^pleadings,  and  of  the  Master's  report,  and  the 
nature  of  the  questions  raised  on  further  directions,  are  stated  in 
the  judgment. 

Mr.  Stuart  and  Mr.  HaddaUy  for  the  plaintiffs. 

Mr.   Malins  and  Mr.   Piggott,  for  the  principal  defendant 
R.  Morrall. 

Mr.  K.  Parker ^  for  Cyrus  Morrall. 

Mr.  C.  Hall,  for  Nugent  and  wife. 

Afay  6.  The  ViCB-ChANCBLLOR  : 

This  is  a  suit  to  administer  the  estate  of  a  lady  who  died  in  the 
year  1828.  The  questions  raised  on  the  cause  coming  on,  on 
further  directions,  are  these :  First,  it  is  contended,  by  the  plaintiff, 
who  represents  the  interest  of  a  residuary  legatee,  that  one  of  the 
defendants,  who  is  the  surviving  executor,  and  others,  who  repre- 
sent the  estate  of  a  deceased  executor,  ought  to  be  declared  liable 
for  the  value  of  certain  furniture  and  other  effects  remaining  at 
the  death  of  the  testatrix  in  the  mansion-house  at  Plas  Yallen; 
secondly,  that  those  defendants  are  liable  to  pay  interest  on  balances 
in  their  hands  from  time  to  time,  and  for  an  account  of  the  rents 
and  profits  of  certain  leasehold  property;  and  thirdly,  that  the 
defendants  ought  to  pay  the  costs  of  this  suit ;  first,  because  of  a 
refusal  to  account;  and  secondly,  because  they  have  disputed  the 
plaintiffs'  claim.  Now  the  facts,  so  far  as  they  are  material,  are  as 
follow :  The  testatrix,  Mrs.  Morrall,  in  the  lifetime  of  her  husband, 
made,  under  a  power  so  to  do,  a  will,  and  appointed  certain  pro- 
perty, as  to  which  bequest  no  question  arises.  Then  her  husband 
[  *247  ]  *died,  and  she  made  a  codicil,  by  which  she  disposed  of  certain 
leasehold  estates.  She  by  this  codicil  directed,  "  all  her  household 
goods,"  &c.  (The  Vicb-Chancellor  referred  to  the  direction  for 
the  disposition  of  the  furniture  and  effects  at  Plas  Yallen.)  That 
is  the  furniture  and  effects,  as  to  which  the  first  point  is  raised. 
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Now,  according  to  the  terms  of  the  will,  W.  Morrall  the  eldest  son,        Jonks 

was  entitled  to  the  benefit  of  the  furniture  and  effects  during  his     mokball. 

life,  and  after  his  death,  the  testatrix  disposed  of  his  residuary 

personal  estate,  ''  equally  to  be  divided  among  all  her  children," 

and  she  appointed  Charles  Morrall,  the  defendant  B.  Morrall,  and 

the  plaintiff  Jones,  executors  of  her   will.     The  plaintiff  Jones 

married   a  daughter  of    the  testatrix.      After   the   death  of  the 

testatrix,  which  took  place  in  December,  1823,  the  will  and  codicil 

were  proved  by  the  three  executors,  the  plaintiff  proving  as  well  as 

the  others.     In  May,  1829,  Jones  became  a  bankrupt.     It  must  be 

observed  that,  at  that  time,  he  was  entitled  in  right  of  his  wife  to 

one  equal  share  of  the  testatrix's  residuary  estate.     The  testatrix 

left  eight  children,  so  that  the  plaintiff,  in  right  of  his  wife,  was 

entitled  to  one-eighth  of  the  residuary  personal  estate.     And  as  to 

the  furniture  and  other  effects  at  the  house  called  Plas  Yallen,  at 

the  death  of  W.  Morrall,  if  Mrs.  Jones  survived  W.  Morrall,  she  was 

entitled  to  one  share  of  the  furniture  and  effects,  &c.     Now,  on  the 

bankruptcy  of  the  plaintiff,  his  share  of  the  residuary  personal 

estate  of  course  passed   to  his  assignees.      The  plaintiff  Jones 

obtained  his  certificate  in  September,  1829.     From  his  bankruptcy 

till  the  time  which  I  shall  next  mention,  viz.  till  1834,  he  had  no 

interest  in  the  testatrix^s   residuary  personal  estate.     It  appears 

that  a  person  named  Ghattock  was,  in  the  lifetime  of  the  testatrix, 

employed  as  bailiff  to  receive  the  rents  of  her  leasehold  estate,  and 

he  continued  so  to  act  after  her  *death.     In  December,  1834,  the       C  *^*8  J 

share  of  Mrs.  Jones,  of  the  testatrix's  residuary  estate,  was  assigned 

by  Jones's  assignees,  and  by  Jones,  to  one  Edwards,  who  was  in 

fact   merely    a    trustee    for    Jones    himself.      In    March,    1835, 

W.  Morrall  died,  and  then  the  furniture  and  other  effects  in  and 

about  Plas  Yallen  became  divisible   amongst   the  children   then 

living,  and  there  were  then  seven  living,  so  that  the  plaintiff  Jones 

was  entitled  to  one-seventh  of  the  furniture  and  effects,  &c.     On 

the  death  of  W.  Morrall,  or  shortly  afterwards,  that  is,  on  the 

7th   April,   1835,   Edwards,   to   whom   the  plaintiff's   share   was 

assigned,  executed  a  deed  declaring  that  he  was  a  trustee  for  the 

plaintiff,  and  on  the  25th  April  Jones  and  his  wife  filed  a  bill 

against  the  other  children,  including  the  two  who  were  the  legal 

personal   representatives  of   the   testatrix,  for  an  account  of  her 

personal  estate,  and  of  course  W.  Morrall  being  dead,  that   bill 

must  have  sought  and  did  seek  an  account  of  the  furniture  and 

effects  which  were  then  divisible  into  seven  parts,  as  well  as  of  the 
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Jokes  general  personal  estate  which  was  divisible  among  the  eight 
MoERALL.  children.  That  bill  was  not  actively  prosecuted,  but  lingered  for 
some  years,  that  is,  from  1835  to  1840.  In  the  meantime 
G.  Morrall,  one  of  the  executors,  died,  and  his  daughter  Mrs.  Gooch, 
whom  he  appointed  his  executrix,  proved  his  will,  and  then  the  suit 
was  revived,  and  a  bill  of  revivor  and  supplement  was  filed  to  seek 
an  account  of  what  G.  Morrall  had  received.  So  matters  stood  till 
August,  1840 ;  answers  were  put  in,  and  in  the  answers  put  in  by 
B.  Morrall  and  by  G.  Morrall  an  account  of  the  personal  estate  come 
to  their  hands,  in  fact  all  the  accounts  asked  for,  had  teen 
furnished,  but  no  decree  was  taken.  In  August,  1840,  the  defen- 
dants in  that  suit  moved  to  dismiss  for  want  of  prosecution ;  and 
by  an  order,  dated  8rd  of  August,  1840,  that  bill,  which  had  been 
[  •249  ]  pending  for  about  five  years  and  a  quarter,  was  dismissed  *with 
costs  for  want  of  prosecution.  The  Master  taxed  the  costs,  and  on 
the  28rd  December,  1840,  he  certified  the  amount ;  and  the  general 
costs  of  the  suit  and  certain  other  costs  of  proceedings  in  the  suit 
were  directed  to  be  paid  by  the  plaintiffs.  They  were  not  and  to 
this  day  are  not  paid.  So  matters  remained  till  the  8rd  November, 
1842,  when  Jones  and  his  wife  filed  the  present  bill.  A  decree 
was  made  in  July,  1845.  These  are  the  facts  so  far  as  they  are 
material. 

The  first  point  is  this :  the  plaintiffs  say  that  Bobert  Morrall,  the 
surviving  executor,  as  well  as  the  estate  of  G.  Morrall,  is  responsible 
for  the  value  of  the  furniture,  &c.  which  the  testatrix  directed 
should  remain  at  the  house  at  Plas  Yallen ;  that  is,  ought  to  be 
held  liable  to  the  plaintiff  for  one-seventh  of  the  value  of  that 
furniture,  &c.  Now  this  point  as  to  the  furniture  is  raised  by  the 
pleadings,  and  was  before  the  Gourt  on  the  hearing ;  the  decree 
however  not  only  declared  nothing  respecting  it,  but  gave  no 
directions  for  any  inquiry  as  to  it,  on  the  result  of  which  the  Gourt 
could,  on  further  directions,  proceed.  But  what  the  decree  did 
direct,  was  an  account  of  the  personal  estate ;  that  is,  of  what  had 
been  received  by  the  executors,  and  it  directed  an  account  of  the 
furniture  and  other  things,  no  further  than  as  to  what  part  thereof 
had  been  received.  The  direction  in  the  decree  is :  (His  Honour 
read  the  passage  set  out  on  p.  277.)  There  is  no  direction  for  any 
inquiry  on  which  to  charge  them  with  what,  without  wilful  default, 
they  might  have  received.  If  it  had  been  intended  to  raise  that 
point,  the  Gourt  ought  at  the  hearing  to  have  been  induced  to 
make  some  declaration,  or  to  direct  some  inquiry,  on  the  result  of 
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which  on  further  directions  it  might  act.  The  rule  on  this  subject  Jonbs 
I  conceive  is  this :  If  the  pleadings  do  not  raise  the  point,  it  cannot  Morrall. 
♦be  raised  either  at  the  original  hearing  nor  on  further  directions,  [  •260  ] 
but  if  the  plaintiff's  pleadings  do,  as  in  this  case,  raise  the  point 
whether  the  defendants  are  liable  for  wilful  default,  it  is  the  duty 
of  the  plaintiff  if  he  can  make  a  case  for  it,  to  get  a  declaration  by 
the  decree,  or  if  he  cannot  make  a  sufficient  case  for  an  immediate 
decree,  to  get  an  inquiry  of  such  a  character,  that  on  the  result  of 
it,  the  Court  may  on  further  directions  make  a  declaration.  But  if 
the  point  is  raised  on  the  pleadings,  and  the  Court  by  its  decree 
passes  it  by,  and  neither  makes  any  declaration,  nor  directs  an 
inquiry,  it  must  be  taken  that  the  Court  did  not  mean  to  give  any 
such  relief ;  either  that  it  was  passed  by  by  the  plaintiff,  or  that 
being  urged  by  the  plaintiff,  the  Court  did  not  think  fit  to  give  it. 
Now  here  the  Court  has  not  only  made  no  declaration,  and  directed 
no  special  inquiry,  but  in  directing  the  common  account  of  the 
general  personal  estate  has  said, ''  take  that  account  also  as  to  the 
furniture,"  &c. ;  that  is,  an  account  of  what  has  been  received,  not 
of  what  might  have  been  received.  But  further,  the  decree  directs 
an  inquiry  as  to  what  is  outstanding.  Now,  if  any  part  of  this 
furniture,  &c.  which  might  have  been  received  has  not  been 
received,  it  would  be  outstanding  estate.  But  the  Master  finds 
that  there  is  no  outstanding  estate,  and  no  exception  has  been 
taken  to  this  finding,  so  that  the  question  is  concluded.  But  if  it 
were  now  open,  I  think  the  plaintiff  could  not  have  the  relief  now 
asked.  Jones  was  himself  one  of  the  executors;  he  proved  the 
will,  and  thereby  took  upon  himself  the  execution  of  the  trusts  as 
much  as  his  co-executors.  And  if  a  party  thus  under  the  obliga- 
tion to  perform  a  trust,  does  not  choose  to  perform  it,  but  leaves  it 
to  his  co-executors,  he  cannot  then  say  to  his  co-executors,  because 
neither  you  nor  I  have  realised  this  furniture  and  effects  and 
divided  them,  I  am  entitled  to  call  on  you  to  *account,  not  for  [  '^si  ] 
what  you  have  actually  received,  but  for  what  you  and  I  might  have 
received.  I  am  of  opinion  that  for  all  these  reasons,  there  is  no 
ground  for  making  the  defendants  liable  for  the  value  of  the  furniture 
and  other  effects  which  ought  to  have  been  realised  and  divided. 

The  next  point  is  this,  the  plaintiff  says  the  defendants  ought  to 
be  held  liable  for  interest  on  the  balances  from  time  to  time  in 
their  hands.  Now  the  Master's  report  says  the  balance  of  the 
personal  estate  is  767i.  18«.  6d.,  of  which  the  plaintiff's  share  is 
95/.  19«.  9d.    R.  Morrall,  the  surviving  executor,  is  found  liable  for 
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.ToNRs  88Z.  lis. ;  and  the  plaintiff's  share  of  the  rents  of  the  testatrix's 
MoBRALL.  leasehold  estate  as  against  C.  Morrall,  the  deceased  executor,  or  his 
personal  representative,  is  158Z.  5«.  9rf.,  out  of  which  154Z.  3«-  9d. 
has  heen  paid  into  Court.  Except  these  small  sums  then,  every 
part  of  the  plaintiff's  share,  as  well  of  the  general  personal  estate, 
as  of  the  leashold  rents,  has  been  duly  paid  to  the  plaintiff. 

Now,  the  defendants,  sought  to  be  charged,  insist  that  applying 
the  rule  to  which  I  have  referred,  the  plaintiff  cannot  now  claim 
interest  on  balances,  because  there  was  no  declaration  or  inquiry  as 
to  balances  at  the  hearing.  But  it  appears  to  me  that,  correctly 
applying  the  rule,  the  plaintiff  has  a  right  to  raise  the  question.  It 
is  true,  there  was  no  declaration  at  the  hearing,  but  there  was  that 
which  is  the  first  step  towards  such  a  declaration — there  was  a 
direction  to  take  the  common  account  of  what  had  been  received. 
The  Court  was  not  able,  at  the  original  hearing,  to  say  whether 
there  were  any  balances ;  but  the  direction  to  take  an  account  of 
[  •262  ]  the  personal  estate,  if  properly  answered  by  the  Master,  *ought  to 
show  what  personal  estate  has  been  received  from  time  to  time,  and 
the  state  of  the  receipts  and  of  the  payments  should  be  shown  upon 
the  schedule ;  and  then,  on  that  report  with  the  schedule,  the  Court 
may  hear  it  argued  whether  there  are  any  balances,  in  respect  of 
which  the  Court  may  either  make  an  immediate  declaration,  or 
direct  further  inquiry.  It  is  still  competent  therefore  to  the  plain- 
tiff, under  a  decree  directing  a  reference,  the  result  of  which  affords 
the  Court  the  materials  on  which  to  form  an  opinion,  to  raise  the 
question.  In  this  case,  then,  are  the  circumstances  such  that,  if 
there  are  balances,  there  ought  to  be  interest  on  those  balances  ? 
Now,  I  have  said  that,  in  1829,  viz.  twenty  years  ago,  the  plaintiff 
Jones,  who  now  claims  interest,  was  a  bankrupt,  and  all  his  interest 
passed  out  of  him  to  other  persons ;  and  not  only  could  he  not  then 
ask  for  payment,  but  no  payment  could  properly  have  been  offered 
to  him.  Now,  it  does  not  appear  that  he  ever  asked  for  payment ; 
but,  in  1834,  he  procured  his  assignees  to  assign  his  share  to  a 
trustee  for  him ;  in  effect  he  bought  it  back  in  December,  1834. 
Then  he  was  again  in  a  position  to  ask  for  accounts  in  respect  of  the 
personal  estate  of  the  testatrix ;  and  directly  afterwards,  that  is,  in 
April,  1835,  after  the  death  of  W.  Morrall,  he  filed  his  bill,  but  he 
let  it  linger  and  be  ultimately  dismissed  with  costs  for  want  of 
prosecution.  He  files  a  fresh  bill  in  1842 ;  and  the  testatrix  having 
died  in  1823,  he  now  claims  to  have  interest  on  the  balances  in  the 
hands  of  the  executors.     In  order  to  give  a  claim  for  interest,  there 
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must  be  a  clear  case  of  improper  retention  of  balances  to  a  consider-        Jones 
able  or  substantial  amount ;  but  here  the  total  balance  retained,     morball. 
arising  from  the  personal  estate,  amounts  to  less  than  962.,  and  the 
total  share  of  the  rents  of  the  leasehold  estate  is  a  little  more  than 
881.    As  to  the  latter  balance,  in  an  early  *stage  of  the  proceedings      ^  *^'^^  -' 
after  the  testatrix's  decease,  it  was  erroneously  considered  that  the 
leasehold  was   freehold.    If  it  had   been    so,   W.  Morrall  would 
have  been  entitled  to  the  rents  ;  however,  he  in  fact  received  them, 
and  the  executors  have  been  made  liable  to  repay  what  was  so 
received;    and,  under  these   circumstances,   the   plaintiff  claims 
interest  on  the  balances.     There  is,  in  my  opinion,  no  ground,  under 
all  these  circumstances,  for  decreeing  interest  on  the  balances. 

The  remaining  point  is  as  to  the  costs,  and  it  is  said  that  the 
plaintiff  ought  to  have  them  on  the  ground  of  a  refusal  by  the 
defendants  to  account.  Now,  on  that  point,  the  circumstances  to  be 
attended  to  are  these  :  on  the  10th  April,  1835,  three  days  after  the 
execution  of  the  deed,  by  which  Edwards  became  trustee  of  the 
plaintiff's  share  for  him,  a  solicitor  for  the  plaintiff  wrote  to  Robert 
and  Charles  Morrall,  the  other  executors,  the  two  acting  executors, 
as  they  have  been  called,  as  if  for  Edwards,  (who  was  a  mere 
trustee),  asking,  on  behalf  of  Edwards,  for  an  account.  Within 
fourteen  days  an  answer  was  returned  that  an  account  should  be 
rendered.  Within  fifteen  days  after  the  first  application,  the  bill 
was  filed.  In  the  answers  to  that  bill,  the  accounts  were  set  out ; 
and  then  that  bill  was  dismissed.  In  1842,  two  years  after  the 
dismissal,  another  solicitor  for  the  plaintiff  called  for  the  accounts, 
and  proposed  an  arbitration.  The  answer  was,  "  Tou  have  had  the 
accounts  ;  you  have  them  on  oath :  "  that  at  least  was  the  substance 
of  the  answer.  It  was  not  suggested  that  the  accounts  were  not 
fully  given.  This,  then,  does  not  amount  to  a  refusal,  the  accounts 
having  already  been  given.  Then  it  is  said  that  the  defendants 
have  resisted,  by  their  answer,  the  plaintiff's  claim.  Now,  the 
defendants  have,  by  their  answer,  suggested  that  the  purchase  *by  [  *254  ] 
Jones  from  his  assignees  was  without  a  sufficient  concurrence  by  the 
creditors.  If  this  suggestion  had  led  to  any  expense,  I  should  so  far 
have  directed  that  to  be  borne  by  the  defendants ;  but  it  has  caused 
no  expense  beyond,  perhaps,  the  few  lines  stating  it,  adding  to  the 
length  of  the  answer.  Even  that  I  would  make  the  defendants 
'  pay,  if  the  expense  to  the  plaintiff  of  the  inquiry  into  the  amount, 
would  not  be  more  than  he  could  have  to  receive ;  for  I  accede  to 
the  principle  that,  if  a  defendant  questions  the  title  of  the  plaintiff, 
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JOKEB        and  fails,  and  by  that  course  puts  the  plaintiff  to  any  costs,  the 
MoRBALL.     defendant  should  pay  so  much  of  the  costs  as  has  been  caused  by 
the  objection.     But  I  do  not  act  upon  it,  because  here  no  percep- 
tible increase   of  costs  has  been  occasioned.     The  costs  must  go, 
therefore,  according  to  the  usual  course  in  administration  suits. 


1862.  LLOYD   V.  LLOYD  (1). 

MarchA^,  18.  ^^  ^^^^^^  ^^  g  j  256—266 ;  S.  0.  21  L.  J.  Ch.  596 ;  16  Jur.  306 ;  19  L.  T.  0.  S.  84.) 

^'^v^^^^*^'  ^  testator,  by  his  will,  directed  that  his  residuary  personal  and  real 

estate  should  be  sold,  and  the  proceeds  rested  in  some  Government  annuity 
^        -'  for  the  benefit  of  his  wife,  L.  Lloyd,  and  of  A.,  for  their  joint  lives,  and  at 

the  death  of  either  of  them  her  share  to  go  to  the  survivor ;  **  and  in  case 
either  L.  Lloyd  or  A.  should  marry  or  to  live  in  a  state  of  adultery,  then 
her  share  shall  pass  to  the  other,  the  same  as  if  death  had  taken  place ;  and 
should  L.  Lloyd  and  A.  both  marry,  then  their  shares  and  interest  shall 
pass  to  my  nephew  H.  in  case  L.  Lloyd  and  A.  fails  in  fulfilling  the  con- 
ditions of  this  my  wiU.''  And  he  directed  L.  Lloyd  and  A.,  out  of  the 
annuities  they  received,  to  keep  in  good  and  sound  repair  a  certain  tomb 
and  vault  belonging  to  him,  and  to  paint  it,  *'  and  in  default  or  failure  they 
shall  lose  and  forfeit  their  claims  to  the  annuities,  and  any  person  here- 
after that  shall  receive  the  annuities  shall  be  bound  to  perform  the  same 
conditions : " 

Held,  that,  as  between  L.  Lloyd,  the  widow,  and  A.  the  gift  over  to  A. 
upon  L.  Lloyd  marrying,  was  good ;  but  the  condition  against  A.  marrying 
was  void  ;  that  the  gift  over  in  the  case  of  both  marrying,  was  void ;  and 
that  the  condition  annexed  to  the  gift  of  the  annuities  to  L.  Lloyd  and  A. 
to  keep  his  tomb  in  repair  was  good. 

By  a  codicil,  the  testator  gave  the  rent  of  a  copyhold  house  for  the  benefit 
of  his  wife  and  A.,  to  be  applied  as  in  his  will  set  forth,  subject  to  all  the 
conditions  contained  in  his  will,  share  and  share  alike ;  and  after  the  death 
of  his  wife  and  A.,  or  in  default  of  their,  L.  Lloyd  and  A.,  not  fulfilling  the 
conditions  contained  in  his  will,  he  gave  the  said  house  upon  trust  for  the 
minister  and  churchwardens  of  St.  Mary's,  Chatham,  to  apply  the  rents 
as  follows :  to  take  bl,  per  annum  for  themselves  out  of  the  rents,  to  keep 
the  tomb  in  repair ;  and  the  residue  and  remainder  of  the  rent  to  be  applied 
for  the  benefit  of  his  nephew,  and,  after  the  death  of  his  nephew,  the 
remainder  of  the  rent  to  be  applied  for  the  benefit  of  the  Church  Missionary 
Society.  At  the  original  hearing,  the  devise  to  the  ministers  and  church- 
wardens was  declared  void,  and  they  were  dismissed : 

Held,  that  this  decree  was  conclusive  against  the  whole  of  the  gift  to  the 
churchwardens,  and  that  all  the  trusts  failed  ;  that  the  widow  and  A.  took 
the  legal  estate  in  the  rents  during  their  joint  lives,  and  the  life  of  the 
survivor ;  with  remainder  to  the  customary  heir  of  the  testator. 

George  Lloyd,  by  his  will  of  the  13th  October,  1842,  gave  par- 
ticular directions  about  his  burial,  and  directed  that  his  body  should 
[  •256  ]       be  interred  in  the  vault  in  *St.  Mary's  church-yard  at  Chatham, 

(1)  Bellairs  v.  Bellairs  (1874)  L.  R.   18  Eq.  510,  43  L.  J.  Ch.  669;  Tn  re 
Vaughan  (1886)  33  Ch.  D.  187,  66  L.  T.  647). 
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and  he  then  proceeded  thus :  '^  and  that  no  person  or  persons  whom-  lloto 
soever  may  be  deposited  in  the  said  vault  after  my  remains  are 
there  interred,  save  Mary  Martha  Lockley,  if  she  continues  a  single 
woman  and  living  a  chaste  life.  And  further  I  give  and  bequeath 
to  Mary  Martha  Lockley  my  household  furniture,  glass,  china,  silver 
plate,  jewellery,  linen,  &c.  &c.,  for  her  own  use  and  benefit,  save 
and  except  hereinafter-mentioned  bequests.  And  further,  I  direct 
and  empower  my  executrix  or  executor  to  pay  my  funeral  expenses 
and  collect  in  all  moneys,  securities  for  money,  and  all  other 
property  of  whatsoever  description,  of  which  I  may  die  possessed 
now  and  hereafter,  and  that  my  said  executrix  or  executor  shall  sell 
or  cause  to  be  sold  to  the  best  advantage,  the  whole  of  my  personal 
and  real  estate,  and  shall  invest  the  proceeds  of  such  sale  in  some 
Government  annuity  for  the  benefit  of  my  wife  Lucy  Lloyd  and 
Mary  Martha  Lockley  ;  and  when  the  amount  of  the  said  Govern- 
ment annuity  is  ascertained,  then  the  said  sum  of  money  so  raised 
by  the  way  of  an  annuity,  on  the  joint  lives  of  my  wife  Lucy  Lloyd 
and  Mary  Martha  Lockley,  is  to  be  equally  divided  share  and  share 
alike,  between  Lucy  Lloyd  and  Mary  Martha  Lockley ;  and  at  the 
death  of  either  of  the  above-named  Lucy  Lloyd  or  Mary  Martha 
Lockley,  her  share  at  her  death  shall  pass  to  the  survivor  of  the 
two  above-named  Lucy  Lloyd  and  Mary  Martha  Lockley  on  the 
.day  of  their  decease;  and  in  case  either  Lucy  Lloyd  or  Mary 
Martha  Lockley  should  marry,  or  to  live  in  a  state  of  adultery,  then 
her  share  shall  pass  to  the  other,  the  same  as  if  death  had  taken 
place;  and  should  Lucy  Lloyd  and  Mary  Martha  Lockley  both 
marry,  then  their  shares  and  interest  shall  pass  to  my  nephew 
Samuel  Hayes,  of  Woolwich,  Kent,  in  case  Lucy  Lloyd  and  Mary 
Martha  Lockley  fails  (i)  in  fulfilling  the  conditions  of  this  my  will. 
And  further,  I  desire  that  my  wife  Lucy  *Lloyd  and  Mary  Martha  [  'as?  ] 
Lockley  shall,  out  of  the  annuity  they  receive,  keep  in  good  sound 
repair  the  tomb  and  vault  in  Chatham  church-yard,  that  belongs  to- 
me, and  cause  to  be  painted  the  said  tomb  and  vault  every  four 
years,  or,  if  required,  more  frequent,  and  in  default  or  failure  they 
shall  lose  and  forfeit  their  claim  to  the  annuity,  and  any  person 
hereafter  that  shall  receive  the  annuity,  shall  be  bound  to  perform 
the  same  conditions." 

The  testator  made  a  first  codicil,  by  which  he  gave  to  J.  W.  Pyle 
a  certain  house  at  Barnes  Terrace,  in  the  county  of  Surrey,  in 
the  occupation  of  J.  W.  Pyle,  if  he  chose  to  comply  with  certain 

(1)  Sic. 
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Lloyd  conditions.  He  made  a  second  codicil,  referring  to  the  property 
Lloyd.  mentioned  in  the  first  codicil,  the  material  parts  of  which  were 
as  follow:  ''I  further  desire  that  my  house  at  Barnes,  Barnes 
Terrace,  in  the  county  of  Surrey,  now  in  the  occupation  of  Mr. 
Pyle,  shall  not  be  sold,  but  let  at  a  yearly  rental  or  on  lease  to  the 
best  advantage,  for  the  benefit  of  my  wife,  Lucy  Lloyd,  and  Mary 
Martha  Lockley,  and  the  proceeds  of  the  rent  applied  as  my  will 
sets  forth,  subject  to  all  the  conditions  contained  in  my  will»  the 
same  as  if  the  house  had  been  sold,  share  and  share  alike ;  and  after 
the  death  of  my  wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley  (or  in 
case  Mr.  James  Wilhelm  Pyle,  of  Barnes,  refuses  to  accept  of  my 
offer  to  him  in  a  codicil  dated  the  12th  day  of  October,  1844,  as 
respects  the  said  house  at  Barnes),  or  in  default  of  them,  Lucy 
Lloyd  and  Mary  Martha  Lockley,  not  fulfilling  the  conditions  con- 
tained in  my  will,  I  give  and  bequeath  upon  trust  the  said  house  at 
Barnes,  in  the  county  of  Surrey,  to  the  minister  and  churchwardens 
[  •258  ]  of  St.  Mary's  Church,  Chatham,  in  the  county  of  Kent,  *for  the  said 
minister  and  churchwardens,  to  apply  the  proceeds  of  the  rent  of 
the  said  house  at  Barnes  as  follows :  first,  to  take  for  themselves  5L 
every  year  for  their  expenses  out  of  the  rent  or  proceeds  of  the  said 
house  at  Barnes ;  and  further  to  keep  in  good  sound  repair  the  vault 
and  tomb,  and  cause  the  said  tomb  to  be  painted  every  third  year 
that  belongs  to  me  in  Chatham  church-yard ;  then  the  residue  and 
remainder  of  the  said  rent  to  be  applied  for  the  benefit  of  my 
nephew,  Samuel  Hayes,  of  Woolwich,  in  the  county  of  Kent,  and 
after  the  death  of  the  above  Samuel  Hayes,  of  Woolwich,  then  the 
residue  and  remainder  of  the  said  rent  is  to  be  applied  for  the 
benefit  of  the  Church  Missionary  Society  attached  to  St.  Mary's 
Church,  Chatham,  Kent." 

A  bill  was  filed  for  the  administration  of  G.  Lloyd's  estate  by  his 
widow,  Lucy  Lloyd,  against  A.  M.  Lloyd,  the  customary  heir-at-law 
of  the  testator,  Mary  Martha  Lockley,  S.  H.  Hayes,  the  nephew  of 
the  testator,  J.  W.  Pyle,  to  whom  the  option  was  given  by  the  first 
codicil,  and  the  minister  and  churchwardens  of  St.  Mary's, 
Chatham,  Kent.  These  last-named  defendants  were  dismissed  at 
the  original  hearing,  on  the  ground  that  the  devise  to  them  was 
void.  The  cause  now  came  on  for  further  directions  upon  the 
questions  arising  on  the  construction  of  G.  Lloyd's  will. 

Mr.  TorrianOf  for  the  plaintiff: 
The  first  question  for  the  discussion  of  the  Court  is,  whether  the 
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plaintiff,   L.  Lloyd,  and  the  defendant,  M.  M.  Lockley,  take  the       Lloyd 
interests  given  to  them  in  the  annuity,  discharged  from  the  condi-       lloyd. 
tions  contained   in   the   *will.      The  condition   in   restriction    of       [  *259  ] 
marriage  is  void  ;  and  L.  Lloyd  and  M.  M.  Lockley  take  the  annuity 
discharged  from  it.     It  is   a  general  condition  subsequent,  and 
applies  to  both  the  annuitants.     Therefore,  whether  it  is  good  or 
not  as  to  the  widow,  being  clearly  void  as  to  the  unmarried  woman, 
it  is  wholly  void,  because  it  is  indivisible ;  and  a  general  restraint 
on  marriage  by  a  condition  subsequent,  as  against  a  single  woman, 
is  clearly  void  :  Rishton  v.  Cobb  (i),  Morley  v.  Rennoldson  (2),  Webby. 
Grctce  (d).     The  next  question  is,  as  to  the  rents  of  the  copyhold 
house  at  Barnes.     The  question  as  to  that  is,  whether,  under  the 
second  codicil,  the  condition  contained  in  the   will  against   the 
marriage  of  L.  Lloyd  and  M.  M.  Lockley  takes  efifect.     As  to  these 
rents,  the  two  female  legatees  take  life  estates  to  them  and  the 
survivor  of  them,  discharged  of  the  condition  against  marriage ;  and 
the  only  remaining  question  upon  this  part  of  the  will  is,  whether 
the  reversion  in  fee  goes  to  the  copyhold  heir  or  to  the  devisee  over. 
The  third  question  is,  whether  L.  Lloyd  and  M.  M.  Lockley  are 
bound  to  repair  the  testator's  tomb  under  the  directions  contained 
in  the  latter  part  of  his  will.     In  another  part  of  his  will  he  has 
directed  that  nobody  should  be  buried  in  his  tomb  other  than  him- 
self, except  M.  M.  Lockley,  and  then  only  if  she  remained  single. 
Whether,  therefore,  the  direction  to  keep  up  his  tomb  if  he  only 
were  to  be  buried  in  it,  would  be  good  or  not ;  yet,  as  the  tomb  is 
also  to  be  the  tomb  of  a  stranger,  the  direction  to  keep  it  up  is  a 
charitable  use,  being  partly  for  the  maintenance  of  the  *tomb  of       [  '260  ] 
a    stranger;    therefore   it   is  void:    Mellick  v.   President   of  the 
Asylum  (4). 

Mr.  Haldane,  for  M.  M.  Lockley,  argued  in  the  same  interest  as 
the  plaintiff. 

Mr.  Malins  and  Mr,  Collins,  for  A.  M.  Lloyd,  the  customary 
heir-at-law : 

The  condition  annexed  to  the  gift  of  the  annuity  is  in  restraint  of 
marriage  or  adultery.  As  to  the  condition  against  adultery,  it  is 
clearly  good,  being  in  restraint  of  malum  in  se.  As  to  the  condition 
against  marriage,  Webb  v.  Grace  (3)  is  an  authority  that  a  man 

(1)  48  B.  B.  256  (5  My.  &  Or.  145).    (3)  78  R.  B.  252  (2  Ph.  701). 

(2)  62  B.  B.  236  (2  Hare,  570).       (4)  23  B.  B.  21  (Jac.  180). 
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Lloyd  may  determine  a  gift  to  his  widow,  or  to  any  other  woman  on  her 
LloVd.  marrying.  In  this  case  the  clause  is  not  strictly  a  condition  in 
restraint  of  marriage.  It  is  merely  a  form  of  gift  to  a  woman, 
terminating  it  on  her  marriage,  implying  an  expectation  in  the  mind 
of  the  testator  that  the  woman  is  to  be  provided  for  by  her  husband. 
Webb  V.  Grace  is  opposed  to  Morley  v.  Rennoldaon,  It  is  true  that 
Webb  V.  Grace  was  a  case  of  covenant,  but  the  covenant  was  volun- 
tary, the  claim  was  merely  to  the  bounty  of  the  covenantor,  as  in  a 
will.  Even  if  the  condition  is  not  altogether  good,  at  any  rate  it  is 
good  as  regards  L.  Lloyd,  the  widow:  Lusfoi'd  v.  Cheek  (i).  With 
reference  to  the  residue  of  the  rents  referred  to  in  the  second  codicil, 
the  gift  by  that  codicil  to  the  minister  and  churchwardens  of 
St.  Mary's,  Chatham,  is  upon  trust  for  purposes  which,  by  the  original 
decree  in  the  cause,  have  been  declared  void ;  and  the  gift  of  the 
residue,  after  fulfilling  such  purposes,  to  the  testator's  nephew, 
[  *26i  ]  S.  Hayes,  passes  ^nothing  to  him,  because  such  residue  cannot  be 
ascertained.  The  gift  therefore  fails,  and  the  residue  of  the  rents 
goes  to  the  customary  heir-at-law :  Chapman  v.  Broivn  (2),  Cherry  v. 
Mott  (3). 

Mr.  Begbie,  for  the  nephew,  S.  Hayes : 

The  condition  against  the  marriage  of  L.  Lloyd  and  M.  M.  Lockley 
is  good.  In  the  case  cited  of  Morley  v.  Rennoldson,  by  the  will 
property  was  given  to  the  testator's  daughter,  recognising  her 
capacity  for  marriage,  and  in  the  codicil  the  testator  referred 
expressly  to  her  incapacity  for  marriage ;  but  the  codicil  adopted 
the  will ;  therefore  it  would  have  been  inconsistent  with  the  will  to 
allow  the  restraint  on  marriage  imposed  by  the  codicil.  But  in 
this  case  the  effect  of  the  words  used  is  to  create  a  limitation  till 
marriage ;  not  a  condition  subsequent,  but  a  conditional  limitation ; 
and  therefore  it  is  good.  As  to  the  condition  for  repairing  the 
testator's  tomb,  Jarman  on  Wills  and  Mellick  v.  Pregident  of  th^ 
Asylum  have  been  cited,  to  show  that  there  is  a  distinction  when 
the  tomb  is  that  of  a  stranger,  and  when  it  is  the  testator's.  Here 
the  tomb  is  the  testator's  only,  and  not  M.  M.  Lockleys.  For  the 
testator  does  not  direct  that  she  shall  be  buried  there,  but  only  that 
no  other  person  shall.  The  direction  to  keep  up  the  tomb  is  clearly 
not  a  perpetuity. 

(Upon  the  question  whether  the  gift  of  the  residue  of  the  rents  of 

(1)  3  Lev.  125.  (3)  43  E.  B.  156  (1  My.  &  Or.  123). 

(2)  6B.  E.351  (eVes.  404). 


VOL.  Lxxxix.]  1862.     CH.     2  SIMONS  (N.  S.)  261—263.  289 

the  house  at  Barnes,  in  favonr  of  the  testator's  nephew,  could  take       Lloyd 
effect,    the    Yice-Ghancellor    intimated    that    a   difficulty  arose       lloyd. 
whether  the  original   decree,   which   declared   the  gift  to  or  in 
favour  of  the  trustees  *of  the  fund  for  repairing  the  tomb  void,       [  *262  ] 
and    dismissed    them    from    the    suit,    did   not  decide  that  all 
interest  in  them  ceased. 

Mr.  Begbie: 

The  devise,  so  far  as  it  is  void,  is  not  so  by  force  of  [the]  decree, 
but  was  so  before  it.  The  Court  dismissed  the  trustees,  but  left  the 
gift  subsisting  as  to  the  beneficial  interests  given.  This  equitable 
gift  will  not  fail  because  the  legal  estate  fails  :  King  v.  Denison  (i), 
HiU  V.  Bishop  of  London  (2).  The  gift  of  the  rents  to  S.  Hayes 
gives  him  an  estate  in  fee ;  the  remainder  over  after  his  death  is 
void,  and  he  takes  an  absolute  fee:  Mitford  v.  Reynolds  (8). 

Mr.  TorrianOf  in  reply. 

The  YiGB-GhaNCELLOB  :  March  18. 

This  case  turns  upon  the  construction  of  the  will  of  G.  Lloyd. 
It  appears  that  the  testator  was  a  married  man  and  left  a  widow, 
but  no  child,  and  he  left  also  a  person  surviving  him  named 
M.  M.  Lockley,  a  spinster,  who  was  a  friend,  or  at  any  rate  a  person 
for  whom  he  desired  to  make  a  provision,  but  she  was  not  a  rela- 
tion. He  left  also  a  nephew,  S.  Hayes.  The  principal  objects  of 
his  bounty  were  his  widow  and  M.  M.  Lockley,  and  in  some  degree 
bis  nephew  S.  Hayes ;  he  appointed  a  person  named  Brown  and 
M.  M.  Lockley  his  executor  and  executrix.  Then  he  gave  directions 
as  to  his  funeral,  and  then  he  adds  these  words,  which  may  not  be 
immaterial  in  assisting  the  construction:  **That  no  person  *or  [*263] 
persons  whomsoever  may  be  deposited  in  the  said  vault  after  my 
remains  are  therein  interred  save  M.  M.  Lockley,  if  she  continues  a 
single  woman  and  living  a  chaste  life,"  thereby  indicating  one 
object  of  the  testator's  wishes  to  be  that  M.  M.  Lockley  should  con- 
tinue a  single  woman.  Then  he  gives  to  M.  M.  Lockley  certain 
chattels  for  her  own  use,  and  then  he  goes  on :  ''I  further  direct 
and  empower  my  executors,"  &c.  (His  Honour  read  the  clause  of  the 
will  directing  the  purchase  of  a  Government  annuity,  and  the 
disposition  of  it,  and  then  proceeded :)  If  the  will  stopped  here, 
there  would  be  no  difficulty.    The  testator  intended  his  executors 

(1)  12  E.  R.  227  (1  V.  &  B.  260).  (3)  65  B.  E.  372  (1  Ph.  185). 

(2)  1  Atk.  618. 
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Li.oYD  to  convert  his  real  and  personal  estate  into  money,  and  to  invest 
Lloyd.  t^®  proceeds  in  a  Government  annuity  for  the  joint  lives  of 
M.  M.  Lockley  and  his  widow,  and  the  life  of  the  survivor,  not  con- 
fining the  annuity  to  the  period  of  their  joint  lives,  hut  giving  it, 
after  the  death  of  either,  to  the  survivor.  Then  he  goes  on,  '*  And 
in  case  either  L.  Lloyd  or  M.  M.  Lockley  should  marry,"  &c. ; 
the  intention  of  the  testator  was,  that  if  either  his  widow  or 
M.  M.  Lockley  should  marry,  the  whole  annuity  should  go  to  the 
survivor.  Now  with  regard  to  that  which  is  an  apparent  condition 
subsequent,  annexed  to  the  estate  of  a  tenant  for  life,  by  the  rule  of 
law  it  is  void  as  to  M.  M.  Lockley,  but  according  to  the  authorities 
such  a  condition  is  not  void  as  to  the  wife,  the  law  recognising  in 
a  husband  such  an  interest  in  his  wife's  widowhood  as  to  make  it 
lawful  for  him  to  restrain  her  from  making  a  second  marriage,  by 
imposing  a  condition  that  on  such  marriage  any  provision  he  may 
have  made  for  her  shall  cease.  And  with  regard  either  to  his  wife 
or  to  any  other  woman,  a  testator  may  make  a  gift  so  long  as  she 
shall  remain  single ;  but  if  he  first  gives  a  life  estate  to  a  single 
woman,  a  stranger  to  him,  and  then  annexes  a  condition  that  in 
[  *264  J  case  she  marries  at  all,  it  shall  go  *over,  that,  being  in  general 
restraint  of  marriage,  is  not  a  good  condition.  The  effect,  therefore, 
of  the  clause  referred  to  is,  that  if  his  wife  shall  marry,  her  share 
shall  go  over  to  M.  M.  Lockley ;  but  M.  M.  Lockley  will  lose  nothing 
by  marrying,  she  will  still  continue  entitled.  Then  follows  another 
condition  :  *' And  should  L.  Lloyd  and  M.  M.  Lockley  both  marry," 
&c.  Part  of  this  is  intelligible,  but  on  the  whole  it  is  not  easy  to 
say  what  is  meant  by  it.  So  far  as  it  shows  an  intention  to  give  the 
provision  over  in  the  event  of  both  marrying,  that  is  void  as  to 
M.  M.  Lockley,  and  the  gift  over  in  the  event  of  both  marrying  is 
therefore  void.  But  the  next  condition  is,  "  in  case  L.  Lloyd  and 
M.  M.  Lockley  fail  in  fulfilling  the  conditions  of  this  my  will."  It 
is  difficult  to  say  whether  the  testator  intended  to  say  if  L.  Lloyd 
and  M.  M.  Lockley  should  marry  or  fail,  in  the  disjunctive,  or 
whether  he  meant  if  both  should,  in  the  conjunctive,  marry  and  fail. 
My  impression  is  that  he  meant  that  if  both  should  marry,  the  gift 
over  was  to  take  effect,  and  that  is  void.  He  then  adds  another 
condition  to  be  fulfilled  by  his  widow  and  M.  M.  Lockley.  (His 
Honour  read  the  directions  for  repairing  the  tomb.)  I  am  satisfied 
that  a  direction  simply  for  keeping  a  tomb  in  repair  is  not  a 
charitable  use,  and  is  not  of  itself  illegal.  It  may  be  illegal  to  vest 
property  in  trustees  in  perpetuity  for  such  a  purpose.     But  the 
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direction  that  the  widow  and  M.  M.  Lockley  shall,  out  of  their  life-  Llotd 
interests,  keep  the  tomb  in  repair,  &c.  is  quite  lawful,  and  they  are  llotd. 
under  an  obligation  out  of  their  annuities  to  do  so  according  to 
the  directions  of.  the  will.  (The  Vice-Chanckllor  then  referred 
to  the  first  codicil,  by  which  an  option  was  given  to  Mr.  Pyle 
to  purchase  the  copyhold  house  at  Barnes,  the  questions  arising 
upon  which  it  became  immaterial  to  consider,  Pyle  having  refused 
to  purchase,  and  proceeded:)  The  testator  by  the  second 
♦codicil  to  his  will,  refers  to  his  copyhold  house  mentioned  in  the  [  •265  ] 
first  codicil,  showing  by  that  reference  that  his  mind  was  directed 
to  the  fact  that  he  had  by  the  first  codicil  directed  a  sale.  If 
therefore  Pyle  did  not  accept  the  house,  it  was,  by  the  second 
codicil,  to  be  let,  and  the  rent  paid  to  his  widow  and  to  M.  M. 
Lockley  in  the  same  manner  as  the  annuity,  that  is,  to  them  for 
their  joint  lives,  and  for  the  life  of  the  survivor.  There  is  no 
disposition  of  the  corpus  till  after  the  death  of  the  survivor,  and 
then  the  gift  is  as  follows :  (His  Honour  read  the  clause  giving  the 
rents  of  the  copyhold  house  over  after  the  death  of  L.  Lloyd  and 
M.  M.  Lockley.)  Now,  stopping  here,  the  language  is  inartificial, 
and  if  read  literally,  does  not  express  the  meaning  which  is  to  be 
gathered  from  the  whole  scope  of  the  codicil.  What  the  testator 
meant  was,  if  Mr.  Pyle  does  not  accept  the  offer,  the  house  is  to  be 
let,  the  rent  to  be  paid  to  the  widow  and  M.  M.  Lockley  for  their 
joint  lives  and  the  life  of  the  survivor,  then  to  the  minister  and 
churchwardens.  And  also  to  the  churchwardens,  &c.  if  the  widow 
and  M.  M.  Lockley  fail  in  performing  the  conditions.  Now  as  to 
the  condition  in  restriction  of  marriage  as  against  M.  M.  Lockley, 
that  is  void  ;  but  the  other  condition  as  to  maintaining  the  tomb 
is  valid,  and  the  limitation  over  in  the  event  of  the  widow  and 
M.  M.  Lockley  not  fulfilling  that  condition  is  good,  if  the  devise 
over  itself  is  valid.  But  the  devise  to  the  minister  and  church- 
wardens is  upon  trust  to  take  61.  yearly  for  themselves,  &c.  Now 
the  gift  of  the  51.  a  year  would  not  of  course  be  illegal,  if  the  duty 
created  by  the  trust  were  valid ;  but  the  next  trust  is  to  keep  the 
tomb  in  repair,  &c.  Now  this  being  a  devise  of  the  inheritance  on 
trust  to  repair,  &c.,  the  trust  is  in  fact  a  perpetuity  ;  and  I  suppose 
it  was  on  that  ground  that  the  Court  at  the  original  hearing  declared 
the  devise  to  the  minister  and  churchwardens  wholly  *void  and  [  *266  ] 
dismissed  them  from  the  suit.  Whether  that  decree  is  right  or 
not  (and  I  think  it  was)  I  must  assume  it  to  be  so,  and  am  bound 
by  it.     The  effect  of  it  is,  that  everything  that  is  contained  in  the 
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gift,  and  every  trust  engrafted  on  it,  is  void.  The  devise  to,  as  well 
as  for  the  benefit  of  the  minister  and  churchwardens,  is  void  by  the 
decree.  It  is  therefore  unnecessary  to  consider  what  is  to  be  done 
with  the  surplus  rents  after  providing  for  the  repairs  of  the  tomb, 
l^he  gift  over  to  the  Church  Missionary  Society  is  clearly  void.  The 
effect  of  the  whole  is,  that  the  testator's  property  after  payment  of 
the  costs  must  be  invested  in  the  purchase  of  a  Government  annuity 
for  the  joint  lives  of  the  widow  and  of  M.  M.  Lockley,  and  for  the 
life  of  the  survivor.  There  must  be  a  direction  to  pay  the  income 
to  them  during  their  joint  lives,  they  undertaking  to  perform  the 
condition  as  to  repairing,  painting,  &c.  the  tomb,  with  liberty  to 
apply  on  the  death  of  either  of  the  two  annuitants,  or  in  any 
other  event.  While  both  remain  single  it  is  not  material  (although 
I  have  expressed  my  opinion)  to  make  any  declaration  what  may 
be  the  result  of  the  widow  marrying  again,  or  not  performing 
the  condition  about  repairing  the  tomb.  It  must  be  declared  as  to 
the  copyhold  house,  that  the  widow  and  M.  M.  Lockley  are  entitled 
to  it  during  their  joint  lives  and  the  life  of  the  survivor,  they  taking 
the  legal  estate  by  the  devise  during  their  lives  and  the  life  of  the 
survivor ;  and  that  after  the  death  of  the  survivor,  it  goes  to  the 
customary  heir. 


1862. 

March  27. 
April  26. 

KiNDBKSLBY, 

v.-c. 

[267] 


WEBB   V.  WOOLS  (1). 

(2  Simons  (N.  S.)  267—273;  S.  C.  21  L.  J.  Ch.  625.) 

A  testator  by  his  will  gave  *'  all  my  property  of  whatsoever  deecriptioD, 
whether  iu  possession,  reversion,  remainder,  or  expectancy,  or  which  I 
may  be  possessed  of  at  the  time  of  my  death,  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  my  dear  wife  Jane,  her  executors, 
administrators,  and  assigns,  to  and  for  her  and  their  own  use  and  benefit, 
upon  the  fullest  trust  and  confidence  reposed  in  her  that  she  shall  dispose 
of  the  same  to  and  for  the  joint  benefit  of  herself  and  my  children." 

The  Court  gave  an  opinion  that  there  was  no  trust  created  for  the 
children ;  but,  declining  to  make  a  positive  declaration  to  that  effect,  held, 
that  it  would  be  right  to  order  the  residuaiy  personal  estate  to  be  transferred 
and  paid  to  the  widow,  and  decreed  accordingly. 

This  was  a  suit  for  the  administration  of  the  will  of  Richard  Webb, 
who  by  his  will  appointed  his  widow  and  Edward  Wools,  his 
executrix  and  executor;  the  plaintiff  was  the  widow;  the  defendants 
were  Wools  the  executor,  and  the  children'of  the  testator.    On  the 


(1)  Followed  in  Le  Marchant  y.  Le 
Marchant  (1874)  L.  B.  18  Eq.  414 ;  but 
see  In  re  Hvichinson  and  Tenant  (1878) 


8  Gh.  D.  540,  39  L.  T.  86,  to  the  con- 
trary.— O.  A.  S. 
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cause  coming  on  for  further  directions,  the  principal  question  turned  Webb 
on  the  construction  of  the  will,  the  material  parts  of  which  are  wools. 
stated  in  the  judgment. 

Mr.  ShapteVj  for  the  plaintiff. 

Mr.  Murray y  for  the  children. 

Mr.  BeavaUy  for  the  executor  Wools. 

The  following  cases  were  cited  :  Crockett  v.  Crockett  (1),  Raikes  v. 
Ward  (2)  y  Woodsy.  Woods  {s)  [and  a  list  of  numerous  other  cases 
was  handed  up  to  the  Court]. 

Thb  Vice-Chancbllor  : 

This  is  a  case  of  a  gift  to  a  parent  with  words  in  the  will  which 
raise  a  question  whether  there  is  a  trust  for  the  children  or  family 
of  the  parent.  In  the  present  case  the  words  of  the  will  are  short ; 
they  are  as  follow :  **  This  is  the  last  will  and  testament  of  me, 
Richard  Webb,  of  Langley  March,  Bucks,  miller ;  all  my  property 
of  whatsoever  description,  whether  in  possession,  *reversion,  [  •268  ] 
remainder,  or  expectancy,  or  which  I  may  be  possessed  of  at  the 
time  of  my  death,  I  give  and  bequeath  the  same  and  every  part 
thereof  unto  my  dear  wife  Jane,  her  executors,  administrators, 
and  assigns,  to  and  for  her  and  their  own  use  and  benefit." 

If  the  will  stopped  there,  there  could  be  no  question :  the  will 
expressly  declares  that  the  parties  to  benefit  are  the  wife,  her 
executors,  administrators,  and  assigns.  There  is  a  gift  to  her  of 
the  whole  legal  interest,  and  of  the  whole  beneficial  interest ;  if  she 
was  alive  at  the  time  when  the  fund  was  realised,  it  would  go  to 
her ;  if  dead  before  it  was  realised,  it  would  go  to  her  executors 
and  administrators  as  part  of  her  assets  ;  and  if  she  had  made  an 
assignment,  it  would  go  to  her  assigns ;  and  if  that  be  so,  then  if 
the  following  words  are  to  be  read  as  importing  any  benefit  to  other 
parties,  they  are  clearly  contradictory  to  the  language  which  I  have 
just  read.  The  words  immediately  following  in  the  will  are  these: 
"  Upon  the  fullest  trust  and  confidence  reposed  in  her  that  she 
shall  dispose  of  the  same  to  and  for  the  joint  benefit  of  herself  and 
my  children,  and  I  hereby  appoint  my  said  wife,  and  my  friend 
Edward  Wools,  of   Uxbridge,  executrix  and  executor  of  this  my 

(1)  78  R.  R.  183  (2  Ph.  553).  (3)  43  R.  R.  214  (1  My.  &  Or.  401). 

(2)  58  R.  £.  131  (I  Hare,  445). 
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Wbbb       last  will  and  testament,  hereby  revoking  all  previous  testamentary 

Wools.       papers  at  any  time  heretofore  made  by  me." 

The  question  is,  whether  the  last  clause,  "  in  the  fullest  trust 
and  confidence,"  &c.,  raises  a  trust  for  the  benefit  of  the  widow 
and  the  testator's  children,  contradicting  the  express  gift  in  the 
previous  part  of  the  will  to  the  wife  for  her  own  use  and  benefit. 
Now  there  is  one  rule  of  construction  almost  elementary  which 
appears  to  me  to  apply  to  this  case  ;  viz.  that  if  there  are 
two  clauses,  or  sentences,  or  two  branches  of  one  sentence 
in    a    will,   capable    of    two    different    constructions,    according 

\  *269  ]  ♦to  one  of  which  the  two  clauses  would  be  contradictory,  but 
according  to  the  other  of  which  the  two  clauses  would  be  in  accord- 
ance with  each  other,  the  rule  is  to  adopt  that  construction  which 
reconciles  the  two,  instead  of  that  which  makes  them  contradictory. 
Now,  here,  there  are,  not  two  sentences,  but  two  parts  of  the  same 
sentence  ;  and  if  I  put  on  the  latter  a  construction  which  will  have 
the  effect  of  creating  a  trust  for  the  benefit  of  the  children,  I  shall 
make  the  two  branches  of  the  sentence  contradictory  ;  is  there  then 
any  construction  which  can  be  put  on  the  last  branch  which  will 
prevent  a  contradiction  ?  I  think  there  is,  and  that  I  may  fairly 
put  this  construction  on  the  latter  branch  of  the  clause,  that  it  is 
not  introduced  for  tlie  purpose  of  creating  any  trust  for  the  benefit 
of  the  wife  and  children,  that  is,  a  trust  which  the  children  could 
enforce,  but  merely  for  the  purpose  of  declaring  that,  giving  all  his 
property  to  his  wife  for  her  own  use  and  benefit,  making  her 
absolute  mistress  of  it  by  the  first  branch  of  the  clause,  he  means 
by  the  latter  branch  of  it,  to  indicate  that  he  reposes  in  his  wife 
full  confidence  that  she  will  dispose  of  it  for  the  benefit  of  herself 
and  children,  but  without  intending  to  impose  on  her  any  obliga- 
tion which  this  Court  could  enforce.  In  looking  over  the  cases  to 
which  I  have  been  referred  I  find  none  in  all  respects  the  same  as 

[  ♦270  I  this.  The  nearest  or  *one  of  the  nearest  is,  Crockett  y,  Crockett  (l) ; 
in  that  case  the  language  of  the  will  was  this  :  "  My  last  desire  is, 
that  all  and  every  part  of  my  property  shall  be  at  the  disposal  of 
my  most  true  and  lawful  wife,  Caroline  Crockett,  for  herself  and 
her  children,  in  the  event  of  any  unforeseen  accident  happening  to 
myself."  The  difference  between  that  case  and  the  present  case  is, 
that  there  is  not  in  that  case  in  the  first  instance  a  gift  to  the  wife, 
her  executors,  administrators,  and  assigns,  for  her  and  their  own 
use,  but  merely  a  direction  that  the  property  shall  be  at  the 
(1)  78  H.  K.  183  (2  Ph.  563). 
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disposal  of  the  wife  for  herself  and  her  children.  yice-Chancellor  Webb 
WiORAM  held  in  that  case,  that  the  wife  and  children  took  as  joint  wools. 
tenants.  When  the  case  came  on  upon  appeal,  Lord  Gottenham 
reversed  the  declaration  made  by  the  Yige-Ghangbllor,  and  the 
direction  to  pay  a  share  to  one  of  the  children ;  but  his  Lordship 
declined  to  declare  the  rights  of  the  parties.  He  said,  ''the  wife 
had  a  personal  interest  in  the  fund ;  and  as  between  herself  and 
her  children  she  was  either  a  trustee  with  a  large  discretion  as  to 
the  application  of  the  fund,  or  she  had  a  power  in  favour  of  the 
children,  subject  to  a  life  estate  in  herself ;  "  and  there  he  left  it, 
and  probably  on  account  of  the  great  difficulty  of  saying  which  of 
the  two  was  the  right  construction.  Very  little  instruction  is  to  be 
obtained  from  that  case  ;  but  if  it  had  been  fully  decided,  it  does  not 
bear  very  strongly  upon  the  present  case.  Here  the  will  sets  out 
by  declaring,  and  that,  in  the  same  sentence  which  contains  the 
declaration  of  confidence,  that  the  gift  to  the  wife  is  for  her  own 
use  and  benefit.  There  was  no  such  clause  in  Crockett  v.  Crockett. 
Then  there  is  another  case  of  Woods  v.  Woods  (1)  which  has  a  little 
bearing  on  the  *present  case,  but  not  enough  to  make  it  material  [  *27i  ] 
to  go  through  it.  Then  there  is  the  case  of  Raikes  v.  Ward  (2), 
which  is  more  like  Crockett  v.  Crockett,  There  the  will  was — **  I 
give  to  my  dear  wife,  Marianne,  all  my  moneys,  securities  for 
money,  goods,  chattels,  and  personal  estate  whatever,  to  the  intent 
that  she  may  dispose  of  the  same  for  the  benefit  of  herself  and  our 
children,  in  such  manner  as  she  may  deem  most  advantageous." 
The  difference  between  that  case  and  the  present  is  this,  that  there 
the  gift  was  in  form,  so  far  from  being  a  gift  for  the  wife's  own 
benefit,  a  gift  to  her  that  she  might  dispose  of  it  for  the  benefit  of 
herself  and  the  children.  In  that  case  the  Vice-chancellor  gave 
his  opinion  that  there  was  a  trust,  but  that  the  Court  would  not 
deprive  the  widow  of  the  exercise  of  the  discretion  reposed  in  her. 
In  that  case  there  was  an  express  direction  that  the  wife  was  to 
have  a  discretion,  and  though  there  was  no  decree,  the  Yige- 
Chancellor  expressed  an  opinion,  and,  as  I  think,  a  correct  one, 
that  this  was  a  trust  with  a  discretion  in  the  wife  with  which,  if 
honestly  exercised,  the  Court  could  not  interfere.  Raikes  v.  Ward, 
and  Crockett  v.  Crockett  are  the  two  cases  which  most  nearly 
approach  the  present  case,  but  neither  of  them  governs  it.  And  I 
must  in  this  case  declare  that  the  wife  is  entitled  to  have  the  whole 
residue  of  the  personal  estate  transferred  and  paid  to  her  for  her 

(1)  43  B.  R.  214  (1  My.  &  Cr.  401;.  (2)  o8  R.  R.  131  (1  Hare,  445). 
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Wkbb       own  use  and  benefit.     In  making  this  declaration,  I  think  I  am 

Wools.  putting  the  right  construction  on  the  will ;  and  there  are  two  cases 
which,  though  not  governing  this,  may  tend  to  show  that  at  any 
rate  the  declaration  that  I  make  is  right.  I  refer  to  Cooper  v. 
Thornton  (1),  and  Robinson  v.  TickeU  (2).  In  Cooper  v.  Thornton 
the  bequest  was  "  to  Thomas  Cooper,  lOOZ.,  to  be  equally  divided 
between  himself  and  his  family,"  and  Lord  Alvanley  decided  that 
the  lOOZ.  was  rightly  paid  to  Thomas  Cooper;  and,  on  appeal, 

[  ♦272  ]  Lord  Thurlow  *affirmed  the  decision.  Robinson  v.  TickeU  was 
decided  on  the  authority  of  the  preceding  case.  (His  Honour  referred 
to  the  language  of  the  will,  and  continued :)  This  was  in  effect  a 
gift  of  2,000Z.  stock  to  Mrs.  Bobinson  for  her  and  her  children ; 
and  on  the  authority  of  Cooper  v.  Thornton,  Sir  W.  Grant  directed 
the  2,0002.  to  be  paid  to  her,  leaving  her  to  execute  the  trust.  In 
these  cases  there  was  no  declaration  that  there  was  no  trust ;  but 
the  declaration  was  that,  if  there  was  a  trust,  the  money  was  rightly 
paid  to  the  legatee,  the  parent,  leaving  the  parent  to  deal  with  it 
according  to  the  children's  rights,  if  any. 

Those  cases  do  not  govern  this,  but  they  show  that  even  if  there 
is  a  trust  here  for  the  children,  still  I  might  properly  direct  the 
property  to  be  transferred  to  the  parent.  I  must  confess  that 
were  it  not  for  those  cases,  if  there  were  a  trust  in  this  case,  I  do 
not  see  the  propriety  of  handing  over  the  property  to  be  dealt  with 
in  such  a  way  that  the  children  might  never  receive  it.  I  should 
have  thought  that  the  children  would  be  entitled  to  have  it  secured  ; 
and  in  Woodii  v.  Woods  (8),  which  is  a  case  not  altogether  unlike 
this,  Lord  Cottenham  held  that  the  children  might  sustain  a  bill 
against  the  widow  and  her  executor.  (His  Honour  referred  to  the 
language  of  the  will  and  proceeded :)  In  effect  there  was  a  declara- 
tion that  if  there  was  a  sale,  then,  after  paying  his  debts,  &c.,  any 
overplus  was  to  be  for  his  wife  for  her  support  and  that  of  her 
family.  One  would  think  that,  having  regard  to  the  case  of  Cooper 
V.  Thornton,  and  Robinson  v.  TickeU,  this  would  have  been  a  case 
for  directing  payment  to  the  mother ;  and  accordingly,  on  a  bill 
being  filed  by  the  children,  a  demurrer  was  put  in  and  allowed  by 
the  late  Yice-Ghancellor  of  England,  but  on  appeal  Lord 
Cottenham  overruled  it. 

[  *273  ]  If  in  this  case  I  were  of  opinion  that  there  is  a  trust,  *I  do  not 

see  how  it  would  be  on  principle  right  to  part  with  the  fund ;  but, 

(1)  3  Br.  C.  C.  96,  186.  (3)  43  B.  E.  214  (1  My.  &  Or.  401). 

(2)  7  K.  K.  5  (8  Ves.  142). 
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being  of  opinion  that  the  testator's  expressions  of  trust  and  con-  Webb 
fidence  in  his  wife  did  not  create  a  trust  as  against  the  wife ;  but  wools. 
that,  being  in  the  same  sentence  in  which  he  makes  an  absolute 
gift  to  her,  they  are  stated  only  by  way  of  expressing  his  reasons 
for  the  gift — for  these  reasons,  and  finding  no  case  governing  the 
present  case,  I  am  of  opinion  that  there  is  no  trust.  But  without 
actually  declaring  that  there  is  no  trust,  I  shall  declare  the  widow 
entitled  to  have  the  residuary  personal  estate  transferred  and  paid 
to  her  for  her  own  use  and  benefit.  And  the  decree  will  be 
accordingly. 

GEAY  V.  GRAY(l).  im2. 

April  21. 
(2  Simons  (N.  S.)  273—284;  21  L.  J.  Ch.  745.)  May  8. 

A  testatrix,  by  her  will,  gave  2,000^  stock  to  two  trustees,  in  trust  to  pay    kinderslby 
the  dividends  to  the  plaintiff  for  her  separate  use  ;  and  after  making  her  V.-C.      ' 

will,  she  expressed  her  intention  of  giving  a  further  sum  of  2,000/.  to  the  r  273  1 
plaintiff  upon  the  same  trusts.  One  trustee  died  during  the  life  of  the 
testatrix;  the  surviving  trustee  transferred  two  separate  sums  of  2,000/. 
stock,  at  two  different  times,  into  her  own  name,  and  gave  the  plaintiff  a 
power  of  attorney  to  receive  the  dividends  upon  both  sums.  There  was 
evidence  to  prove  that  the  trustee  knew  of  the  desire  of  the  testatrix  to  give 
the  second  sum  of  2,000/.  to  the  plaintiff,  and  that  the  trustee  had  expressed 
her  intention  of  carrying  that  desire  into  effect.  The  trustee  afterwards 
became  of  unsound  mind :  Held,  that  the  second  sum  of  2,0()0/.  so  transferred 
by  the  trustee  was  sufficiently  impressed  with  a  trust  in  favour  of  the  plaintiff. 

The  question  in  this  case  was,  whether  a  particular  sum  of  stock 
added  by  a  trustee  to  another  sum  standing  in  her  name  on  admitted 
trusts,  was  impressed  with  the  same  trusts.  Mary  Margaret  Gave, 
the  sister  of  the  plaintiff,  being,  at  the  time  of  her  decease,  pos- 
sessed *of  large  personal  estate,  consisting,  among  other  things,  of  [  *274  ] 
several  thousand  pounds  invested  in  the  3Z.  per  cent.  Consolidated 
Bank  Annuities,  made  her  last  will,  dated  the  2l8t  of  November,  1848, 
and  thereby,  after  bequeathing  to  her  brother,  David  Cave,  the  sum 
of  2,000Z.  3/.  per  cent.  Consolidated  Bank  Annuities,  part  of  a  larger 
sum  then  standing  in  her  name,  she  gave  and  bequeathed  the  sum 
of  2,000Z.  SI.  per  cent.  Consolidated  Bank  Annuities,  to  her  brother 
David  Cave  and  her  sister  Cecilia  Cave,  upon  trust,  during  the  joint 
and  natural  lives  of  her  sister,  the  plaintiff,  and  of  George  Gray, 
her  husband,  to  pay  the  interest,  dividends,  annual  or  other  produce 
of  the  said  sum  of  2,000Z.  stock,  as  the  plaintiff  should  appoint,  but 
not  by  way  of  anticipation  ;  in  default  of  appointment,  for  the  plain- 
tiff, for  her  separate  use,  in  the  usual  manner ;  and  after  the  death 
(1)  The  head-note  is  from  the'Law  Journal  report. 
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Qrat  of  George  Gray,  in  case  the  plaintiff  should  survive  him,  upon  trust  to 
Quay.  transfer  the  2,000Z.  stock  to  the  plaintiff  absolutely,  to  and  for  her  own 
proper  use  and  benefit,  or  otherwise,  as  she  should  direct  or  appoint ; 
but  in  case  the  plaintiff  should  die  in  the  lifetime  of  George  Gray, 
her  husband,  then  the  same  2,000Z.  was,  immediately  after  the  decease 
of  the  plaintiff  in  the  lifetime  of  George  Gray,  to  sink  into,  and 
become  part  and  parcel  of,  and  be  enjoyed  with,  the  rest  and  residue  of 
her  estate  and  effects  thereinafter  given  and  bequeathed  to  her  said 
sister  Cecilia  Cave  ;  and  the  2,000Z.  stock  was,  on  the  decease  of  the 
plaintiff  in  the  lifetime  of  George  Gray,  to  be  paid  and  transferred 
according  to  the  events  aforesaid,  and  the  residuary  bequest  therein- 
after contained ;  and  as  to  the  rest,  residue,  and  remainder  of  the 
funded  property  of  the  said  testatrix,  and  all  other  her  property,  estate 
and  effects  whatsoever,  wheresoever  and  of  whatever  kind  or  quality 
the  same  might  be,  and  not  thereby  otherwise  given,  bequeathed  or 
[  *2ib  ]  disposed  of,  but  including  *the  said  last-mentioned  sum  of  2,000/. 
3i.  per  cent.  Consolidated  Bank  Annuities,  and  accrued  interest 
thereon,  in  the  event  of  the  same  becoming  part  of  such  residue 
upon  the  contingency  above  mentioned  of  the  plaintiff  dying  in  the 
lifetime  of  her  said  husband,  the  testatrix  gave  and  bequeathed  the 
same  rest,  residue  and  remainder,  and  every  part  and  parcel 
thereof  respectively,  unto  and  to  the  use  of  her  said  sister  Cecilia 
Cave,  to  hold  to  her  and  her  executors,  administrators  and  assigns, 
absolutely,  for  ever  for  her  and  their  use  and  benefit. 

The  testatrix  died  on  the  12th  June,  1846 ;  the  will  was  proved 
by  Cecilia  Cave  alone  on  the  27th  June,  1845. 

The  bill  was  filed  by  Harriet  Gray,  and  it  stated  that  for  some 
months  previous  to  the  decease  of  the  testatrix,  she  was  in  a  very 
weak  and  infirm  state  of  health  ;  and  had  not  sufficient  strength, 
except  at  great  personal  inconvenience,  to  attend  to  any  alteration 
in  her  will ;  but  that,  in  consequence  of  the  death  of  David  Cave, 
her  brother,  in  her  lifetime,  whereby  the  bequest  to  him  of  2,000Z.  3/. 
per  cent.  Consolidated  Bank  Annuities  became  lapsed,  she  intimated 
to  her  sister,  Cecilia  Cave,  a  wish  to  alter  her  will,  and  to  leave  the 
2,0002.  stock  so  bequeathed  to  her  brother,  to  her  sister  the  plaintiff, 
in  addition  to  the  2,000Z.  stock  already  bequeathed  to  her  by  her 
will ;  that  the  health  of  the  testatrix  gradually  declined  until  her 
decease,  and  that  she  died  without  ever  having  been  able  to  carry 
her  before-mentioned  intentions  into  effect.  The  plaintiff  stated  that 
very  shortly  previous  to  her  sister's  decease,  she  exacted  from 
Cecilia  Cave  a  promise  which  was  given  to  her  by  Cecilia  Cave,  that 
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the  2,0002.  bequeathed  in  her  will  to  her  said  brother  David  should        Grat 

be  *given  to  the  plaintiff  by  her,  Cecilia  Cave,  in  addition  to  the        gray. 

2,000Z.  already  bequeathed  to  her,  making  in  all  the  sum  of  4,0002.       [  *276  ] 

SI.  per  cent.  Consolidated  Bank  Annuities.     It  then  went  on  to 

state  the  material  circumstances  on  which  the  equity  of  the  bill 

rested,  and  which  were  proved  by  the  following  evidence,  given  by 

W.  Woodward,  a  nephew  of  the  testatrix.     He  deposed  as  follows : 

"  Harriet  Gray,  the  plaintiff,  and  Cecilia  Cave,  one  of  the  defendants 

in  this  suit,  are  my  mother's  sisters,  and  I  have  known  them  from 

my  earliest  recollection.     I  have  known  George  Gray,  the  husband 

of  the  said  plaintiff,  and  another  defendant  in  this  suit,  for  about 

twenty  years.     I  cannot  speak  from  personal  observation  to  the  state 

of  the  health  of  Mary  Margaret  Cave,  who  was  another  sister  of  my 

mother's,  for  the  few  months  preceding  her  death,  as  I  did  not  see 

her  for  at  least  two  years  prior  to  that  event ;  but  up  to  that  time 

I  had  been  in  the  habit  of  calling  upon  her  whenever  I  came  to 

London,  and  know  that  she  was,  during  that  time,  a  person  of 

retired  habits,  and  of  a  very  nervous  and  excitable  temperament, 

and  also  of  infirm  bodily  health,  being  now  and  then  confined  to 

her  room  for  days  and  weeks  together ;  and  from  the  accounts 

which  I  used  to  hear  of   her  in  the  family,  I   believe  that  she 

remained  much  in  the  same  state  during  the   last  few  months  of 

her  life ;  and  from  what  I  knew  of  her  habits  and  state  of  health, 

and  peculiarly  nervous  temperament,  I  consider  that  it  would  have 

been  a  great  effort  to  her  during  the  latter  part  of  her  life  to  make 

an  alteration  in  her  will.     I  do  not  mean  to  say  that  she  was 

incapable,  either  in  point  of  bodily  or  mental  capacity,  of  attending 

to  such  a  matter ;  but  she  would  have  thought  it  a  very  serious  and 

important  business,  and  it  would,  I  have  no  doubt,  have  been  with 

great  difficulty  tliat  she  could  make  up  her  mind  to  undertake  it, 

and  either  attend  upon  or  receive  any  professional  gentleman  for 

that  purpose. 

'*  I  accompanied  my  aunts,  the  said  plaintiff  and  the  said  defendant,  [  ^^^  ] 
Cecilia  Cave,  to  the  Bank  of  England  on  tlie  29th  July,  1845,  and 
was  present  when  the  said  Cecilia  Cave  made  two  transfers  of  stock 
from  the  name  of  the  said  Mary  Margaret  Cave  (who  was  then 
deceased,  and  of  whose  will  the  said  Cecilia  Cave  was  the  sole  sur- 
viving trustee  and  executrix,)  into  her  own  name.  The  first  of  these 
transactions  consisted  of,  first,  a  sale  of  2,0002.  part  of  the  8/.  per  cent. 
Consob,  then  standing  in  the  name  of  the  said  Mary  Margaret  Cave, 
and  a  reinvestment  of  the  proceeds  in  the  purchase  of  3/.  per  cent. 


800  1852.    CH.    2  SIMONS  (N.  S.)  277—278.  [r-b. 

Gbat  Beduced  Stock,  in  the  name  of  the  said  defendant,  Cecilia  Cave ;  and 
Gray.  the  second  of  the  transactions  was  a  transfer  of  the  remainder  of 
the  Consols,  then  standing  in  the  name  of  the  said  Mary  Margaret 
Cave,  from  her  name  into  that  of  the  said  Cecilia  Cave.  These 
transfers  were  made  in  execution  and  performance  of  the  directions 
of  the  will  of  the  said  Mary  Margaret  Cave,  by  which  2,000Z.  Consols 
was  bequeathed  to  the  said  plaintiff,  and  the  said  Cecilia  Cave  was 
named  residuary  legatee. 

**  Mr.  Chant,  then  a  stockbroker  having  offices  in  Throgmorton 
Street,  was  the  broker  employed  by  the  said  Cecilia  Cave  in  effecting 
the  transactions  referred  to  in  my  answer  to  the  last  preceding 
interrogatory.  I  believe  that  the  said  Mr.  Chant,  if  living,  is  quite 
incompetent  to  give  evidence  as  a  witness  in  this  suit.  The  last 
time  I  saw  him  was  in  the  year  1848,  and  he  was  then  very  advanced 
in  age,  and  quite  childish  and  imbecile ;  and  his  memory  was  so  com- 
pletely gone,  that  it  was  with  great  difficulty  that  I  could  bring  to  his 
recollection  his  ever  having  done  any  business  for  my  said  aunts. 
It  was  at  the  said  Mr.  Chant's  suggestion  that  the  legacy  of  2,000{. 
[  '278  ]  stock  bequeathed  to  the  said  ♦plaintiff  by  the  said  Mary  Margaret 
Cave's  will,  was  transferred  into  the  81.  per  cent.  Reduced  Stock 
instead  of  the  82.  per  cent.  Consols ;  and  the  reason  he  gave  for  that 
advice  was  that  it  would  make  a  distinction  between  the  stock  which 
the  said  Cecilia  Cave  held  as  trustee  for  her  sister,  the  said  plaintiff, 
and  that  which  was  her  own  property;  and  that  she,  the  said 
Cecilia  Cave,  could  give  the  said  plaintiff  a  power  of  attorney  to 
receive  the  dividends  on  the  said  Beduced  Stock  held  for  her. 

"  On  the  aforesaid  occasion  of  the  said  transfers  being  made,  the 
said  defendant,  Cecilia  Cave,  stated  to  me  that  she  should  very 
shortly  make  an  addition  of  2,000{.  to  the  stock  held  by  her  as 
trustee  for  her  sister,  the  said  plaintiff,  saying  that  she  knew  that  it 
had  been  the  intention  of  her  late  sister,  the  said  Mary  Margaret 
Cave,  to  increase  the  legacy  to  the  said  plaintiff  to  4,000/.  stock,  and 
to  make  an  alteration  in  her  will  to  that  effect,  and  that  the  said 
Mary  Margaret  Cave  had  mentioned  this  to  her  on  several  occasions, 
and  had  assigned  as  her  reason  for  making  this  alteration,  that  her 
brother  David,  to  whom  she  had  given  a  legacy  of  2,000i.,  had  died 
since  she  made  her  will,  and  that  she  wished  her  sister,  Harriet  Gray, 
to  have  it  upon  the  same  trusts  as  the  original  legacy  bequeathed 
to  her ;  and  the  said  Cecilia  Cave  declared  to  me  that  she  should 
carry  out  her  said  late  sister's  instructions,  though  she  had  not  altered 
her  will,  or  the  said  defendant  made  a  statement  to  that  effect. 
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"  I  was  not  privy  to  any  transfer  of  stock  made  by  the  said  Cecilia        Gray 
Cave  subsequent  to  the  said  29th  July,  1845 ;  but  I  believe  that  on       g^y. 
the  ensuing  12th  August  she  added  2,000Z.  stock  to  the  said  2,0002. 
Ql.  per  cent.  Eeduced  Stock,  which  she  held  as  aforesaid  as  trustee 
for  the  said  plaintiff,  making  that  sum  4,0002.  of  said  last-mentioned 
♦stock,  instead  of  2,000Z.    For  I  was  informed  of  this  having  been       I  •aTO  ] 
done  very  shortly  after  it  took  place,  and  I  was  shown  a  stock 
receipt,  from  which  the  fact  appeared ;  and  I  have  learnt  from  the 
said  plaintiff  that  she  has  received  the  dividends  on  the  sum  of 
4,0002.  said  Eeduced  Stock. 

Mr.   Walker  and  Mr.  Terrell,  for  the  plaintiff.     (They  cited 
Ex  parte  Pye  (l),  Thorpe  v.  Owen  (2),  Ouseley  v.  Anstruther  (3).) 

Mr.  WiUcock  and  Mr.  Taylor,  for  the  defendant,  Cecilia  Cave. 

Mr.  A.  H.  Welch,  for  G.  Gray,  the  husband  of  the  plaintiff. 

The  Yice-Chancbllob  : 

The  question  in  this  case  is,  whether  a  sum  of  stock,  2,0002. 
Beduced  Annuities,  is  so  completely  impressed  with  a  trust  in  favour 
of  the  plaintiff,  that  it  is  capable  of  being  enforced  in  a  court  of 
eqaity.  I  must  confess  that  when  the  case  was  argued  I  felt  some 
doubt,  but  I  have,  after  consideration,  come  to  the  conclusion  that 
there  is  a  complete  trust  impressed  upon  the  stock.  The  circum- 
stances are  somewhat  peculiar,  but  they  are  short  and  simple. 
There  were  three  sisters,  Mary  M.  Cave,  the  testatrix  in  the  cause ; 
the  plaintiff,  Harriet  Gray,  a  married  sister;  and  the  defendant, 
Cecilia  Cave ;  they  had  a  brother,  David  Cave.  M.  M.  Cave,  the 
testatrix,  was  possessed  of  considerable  property,  principally  con- 
sisting of  82.  per  cent.  Consols.  By  her  will,  dated  in  November, 
1848,  she  gave  2,0002.  82.  per  cent.  *Con8ols,  part  of  her  stock  [  •280  j 
standing  in  her  name,  to  her  brother  David  absolutely.  She  gave 
a  similar  sum  of  2,0002.  Consols  to  David  Cave  and  Cecilia  Cave, 
as  trustees  for  the  benefit  of  the  plaintiff;  and  the  trusts  were, 
during  the  joint  lives  of  Mrs.  Gray  and  her  husband,  to  her  for  her 
separate  use ;  if  she  survived  him,  then  the  stock  was  to  be  for  her 
own  use ;  if  she  died  in  his  lifetime,  then  it  was  to  fall  into  the 
testatrix's  residuary  personal  estate.  And  she  gave  the  residue  to 
her  sister,  the  defendant,  Cecilia  Cave,  so  that  there  was  a  legacy 

(1)  11  B.  B.  173  (18  Ves.  140).      (3)  76  E.  E.  175  (10  Beav.  461). 

(2)  59  B.  B.  484  (5  Beav.  224). 
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GRA.Y        of  2,000/.  stock  for  the  absolute  benefit  of  David  Cave,  and  2,00(M. 

Gray.  for  the  benefit  of  the  testatrix's  sister,  Mrs.  Gray,  on  such  trusts, 
that  if  she  should  die  in  the  lifetime  of  her  husband,  she  would  not 
have  the  absolute  benefit. 

After  the  date  of  the  will,  the  testatrix's  brother  David,  one  of 
the  trustees  of  the  2,000Z.  given  for  the  benefit  of  the  plainti£f,  died 
in  the  lifetime  of  the  testatrix.  Now,  there  is  no  doubt  that  the 
testatrix,  during  her  life  expressed  her  intention  to  her  residuary 
legatee,  Cecilia  Cave,  to  give  the  2,000Z.,  originally  intended  for  her 
brother,  for  the  benefit  of  Mrs.  Gray ;  and  it  is  clear  also  upon  the 
evidence,  that  the  defendant,  Cecilia  Cave,  represented  that  such 
was  the  desire  of  the  testatrix.  After  the  death  of  the  testatrix, 
which  took  place  on  the  12th  June,  1845,  the  will  was  proved  by 
Cecilia  Cave  on  the  27th  June,  1845.  On  the  29th  July,  the 
defendant  Cecilia  Cave,  the  surviving  executrix  and  the  residuary 
legatee,  accompanied  by  her  sister  Harriet  Gray,  the  plaintiff, 
and  a  nephew,  a  Mr.  Woodward,  went  to  the  Bank,  and,  with  the 
assistance  of  a  stockbroker,  one  Chant,  for  the  purpose  of  executing 
a  transfer  of  the  2,000Z.  stock  given  for  the  benefit  of  Mrs.  Gray. 

[  *28i  ]  Mr.  Chant,  it  appears,  suggested  that,  *as  the  testatrix  had  a 
considerable  sum  of  Consols,  which  would  have  to  be  transferred 
to  the  executrix,  Cecilia  Cave,  if  the  2,000Z.  was  transferred  into 
the  name  of  Cecilia  Cave  as  trustee  for  Mrs.  Gray,  there  would 
be  nothing  to  distinguish  that  from  the  rest  of  the  stock,  and  that 
it  would  be  better,  in  order  to  distinguish  the  stock  held  in  trust 
for  Mrs.  Gray,  that  the  2,000Z.  8i.  per  cent.  Consols  should  be 
converted  into  SL  per  cents.  Beduced.  This  suggestion  was  adopted 
by  Cecilia  Cave,  and  the  stock  bequeathed  for  Mrs.  Gray  was  sold 
out,  and  with  the  proceeds  they  bought  2,000Z.  Beduced  SI,  per 
cents.,  which  were  transferred  into  her  name  to  answer  the  2,0002. 
given  for  the  benefit  of  Mrs.  Gray.  Now,  there  is  no  doubt  that 
the  sum  of  2,0002.,  SL  per  cents.  Beduced,  bought  and  transferred 
on  the  29th  July  into  the  name  of  Cecilia  Cave,  was  a  complete 
appropriation  of  the  stock  to  satisfy  the  legacy  to  Mrs.  Gray,  for 
it  was  transferred  into  her  name  as  the  sole  surviving  trustee.  If 
Daniel  Cave  had  been  living,  it  must  have  been  transferred  into 
their  joint  names ;  there  is  no  doubt,  then,  that  the  stock  was  duly 
defined  and  appropriated  as  Mrs.  Gray's  legacy.  On  the  occasion 
of  this  transfer,  Cecilia  Cave  stated  and  represented,  and  this 
is  proved  by  the  nephew,  Woodward,  who  does  not  appear  to  have 
any  interest  whatever,  that  it  was  the  intention  of  the  testatrix, 
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after  the  death  of  her  brother,  to  increase  the  legacy  given  for  the  Gray 
benefit  of  her  sister,  the  plain tifif,  by  the  addition  of  a  sum  similar  qrat. 
to  that  given  to  her  brother.  There  is,  it  is  true,  no  direct  proof 
that  the  testatrix  made  these  declarations,  but  it  is  sufiiciently 
proved  as  against  Cecilia  Cave  herself  that  such  was  the  intention 
of  the  testatrix;  and  G.  Gave  further  stated  her  own  intention 
to  carry  out  the  desire  of  the  testatrix,  and  that  she  should  very 
shortly  make  an  addition  to  the  stock  held  by  her  as  trustee.  She 
knew  that  the  *intention  of  her  sister  was  to  increase  the  legacy  [  •282  ] 
to  Mrs.  Gray  to  4,000Z.  stock,  and  she  is  proved  to  have  stated  that 
the  testatrix  had  mentioned  her  intention  to  her  on  several  occa- 
sions, and  had  assigned  as  a  reason  that  her  brother  David  was 
dead,  and  said  she  wished  her  sister  to  have  it  on  the  same  trusts 
as  the  original  legacy  bequeathed  to  her ;  and  Cecilia  Cave  said 
she  should  carry  out  her  sister's  intention,  although  she  had  not 
altered  her  will.  It  has  been  suggested  that  the  testatrix  would 
have  carried  out  her  intention,  but  that  she  was  in  a  state  of 
nervousness  or  ill-health,  which  made  the  transaction  of  any 
business  a  great  burthen  to  her,  and  that  she  did  not,  on  that 
ground,  carry  it  into  effect.  Of  this  there  is  no  proof,  except  the 
evidence  of  Woodward  as  to  the  state  of  health  of  the  testatrix. 
However,  it  is  clearly  proved  that  Cecilia  Cave  said  that  the 
testatrix  had  expressed  her  intention,  and  that  she  Cecilia  Cave 
expressed  her  own  intention  to  carry  out  the  intention  of  the 
testatrix ;  and  then  the  question  is,  whether  C.  Cave  did  carry 
it  out  so  as  to  impress  the  additional  sum  of  stock  with  a  trust 
in  favour  of  Harriet  Gray.  Now  the  first  transfer  was  on  the 
29th  July.  On  the  12th  of  the  following  August,  C.  Cave  went 
again  with  Mr.  Chant,  the  stockbroker,  and  sold  out  stock,  and 
bought  the  second  sum  of  2,0002.  SI.  per  cents.  Eeduced,  and  had 
it  transferred  into  her  own  name,  making  4,0002.  Eeduced  Annuities 
standing  in  her  name ;  and  she  executed  a  power  of  attorney,  by 
which  Harriet  Gray  was  authorised  to  draw  the  dividends  of  the 
whole  4,000/.  stock.  Now,  the  doubt  which  I  have  had  is,  whether 
C.  Cave  parted  with  the  stock.  She  retained  the  legal  title.  But 
it  must  be  borne  in  mind  that  if  she  really  did  mean  to  carry  out 
the  intention  she  had  expressed,  the  only  way  to  do  so  would 
be  by  doing  exactly  what  she  did.  She  could  not  *part  with  the  [  •283  ] 
legal  control ;  for  if  she  desired  to  add  2,000/.  to  the  sum  given 
by  the  will,  she  was  bound  to  place  the  additional  sum  in  the  same 
way,  in  the  name  of  the  same  trustee,  and  for  the  same  purposes, 
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Gray  as  the  original  stock.  Now,  the  original  stock,  the  first  2,000/., 
Gray.  was  given  to  David  and  Cecilia  as  trustees,  and  it  passed  to  her 
as  surviving  trustee,  and  the  original  sum  was  transferred  into 
her  name.  The  only  way  of  carrying  out  the  intention  would 
be  to  invest  the  additional  sum  in  the  name  of  the  same  trustee. 
It  is  said  that  G.  Cave,  the  trustee,  is  the  same  as  C.  Cave,  the 
residuary  legatee  and  executrix,  and  the  donor  of  the  second  sum 
of  stock ;  but  if  they  had  been  different  persons,  if  the  original 
legacy  had  been  given  to  A.  B.  in  trust  for  Mrs.  Gray,  and  C.  Cave 
had  added  2,0002.  and  placed  it  in  the  name  of  A.  B.,  she  would 
have  done  all  that  could  be  done  to  impress  the  stock  with  the 
original  trust.  What  more,  being  herself  the  trustee,  could  she 
do  than  she  has  done?  She  might,  it  is  true,  have  executed 
a  deed  declaring  the  trusts  of  both  sums.  But  that  was  not 
necessary  with  reference  to  the  legacy;  that  is,  it  was  not  necessary, 
in  order  to  make  the  investment  of  the  first  2,000Z.  a  due  appro- 
priation, that  any  deed  should  be  executed ;  and  if  not  necessary 
for  the  original  legacy,  neither  was  it  necessary  in  order  to  con- 
stitute a  trust  in  respect  of  the  further  sum.  The  rule  with  regard 
to  the  question  whether  a  binding  trust  is  constituted  is  this: 
if  the  founder  of  the  trust  has  not  only  distinctly  expressed  the 
purpose  of  his  act,  but  has  done  all  that  is  necessary  to  complete 
the  design  expressed,  the  Court  holds  the  trust  completely  imposed. 
But  however  clear  the  intention,  still  if  nothing  is  done  by  the 
party,  whether  from  incapacity  or  indisposition  to  do  it,  the  Court 
[  *284  ]  will  say  it  cannot  decree  the  performance  of  the  intended  *trust. 
This  case,  I  think,  comes  within  the  former  rule.  C.  Cave  did  all 
that  it  was  necessary  to  do,  in  order  to  impress  a  trust  on  the 
stock  in  question.  She  has  unfortunately,  since  these  transactions, 
become  of  unsound  mind,  and  Mr.  Chant  the  stockbroker,  who 
could  have  given  evidence,  has,  though  still  living,  become  subject 
to  infirmity  of  memory,  so  that  no  assistance  can  be  obtained  from 
him ;  I  must  therefore  decide  this  case  on  the  evidence  of  Wood- 
ward alone ;  he  has  no  interest  whatever  in  the  matter,  and  his 
evidence  is  supported  and  confirmed  by  the  transactions  themselves. 
I  shall  therefore  declare  that  the  second  sum  of  2,0002.  was  invested 
on  the  same  trusts  as  the  original  legacy. 
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The  Court,  by  applying  the  doctrine  of  equitable  waste,  controls  and  y  ^r!^*** 

restrains  the  excessive  use  of  the  legal  power  incident  to  an  estate  unim- 
peachable  of  waste,  but  with  reference  only  to   the    presumed  will  and  '-     ^ 
intention  of  the  party  by  whom  the  power  was  created. 

In  the  preservation  of  ornamental  timber  the  protection  of  the  Court  is 
confined  to  timber  planted  and  left  standing  for  shelter  or  ornament ;  and 
the  question,  whether  the  protection  should  be  extended  to  particular 
timber,  is,  therefore,  one  of  fact,  and  the  determination  must  depend  upon 
the  evidence  which  can  be  collected  to  establish  the  fact. 

The  Court  will  endeavour  to  execute  or  enforce  a  trust  or  restriction 
created  for  the  preservation  of  ornamental  timber. 

Where  a  tenant  for  life  without  impeachment  of  waste  had  sold  a  quantity 
of  timber  trees,  which  the  Coubt  afterwards  restrained  him  from  felling, 
on  the  supposition  that  it  would  be  equitable  waste,  the  Court  held  that 
the  purchasers  of  the  timber  were  not  necessary  parties  to  the  injunction 
suit,  but  required  the  plaintiff  to  give  security  to  the  defendant,  not  only 
for  the  value  of  all  the  trees  which  the  defendant  should  be  prevented 
from  cutting  by  the  injunction,  but  also  for  any  loss  or  damage  the 
defendant  might  incur  or  sustain  by  reason  of  his  being  prevented  from 
completing  the  sale. 

The  effect  of  acquiescence  on  an  application  for  an  interlocutory  injunction 
considered. 

The  plaintiff  Thomas  John  Marker  was  the  tenant  for  life  of  the 
Combe  property,  (upon  which  was  the  timber  in  *question),  [*2] 
expectant  on  the  determination  of  the  estate  of  the  defendant 
Henry  William  Marker,  the  tenant  for  life  in  possession,  and  upon 
the  determination  of  an  estate  tail  limited  to  the  second  and  other 
sons  of  the  same  defendant. 

The  two  other  plaintiffs,  Richard  and  John  Marker,  were  the 
infant  sons  of  Thomas  John  Marker ;  Richard  was  the  tenant  for 
life  next  in  succession  to  his  father,  and  John  was  the  tenant  for 
life  in  succession  to  Richard,  in  default  of  male  issue  of  the  latter. 
Margaretta  Marker,  the  mother  of  the  adult  plaintiff  and  of  the 
defendant  in  possession,  by  the  settlement  under  which  all  the 
parties  derived  their  title,  limited  the  manors,  capital  and  other 
messuages,  tenements,  farms,  lands,  advowsons,  rectories,  and  other 
hereditaments  comprised  in  the  settlement,  (including  the  Combe 
property)  to  Samuel  Eekewich  and  James  Fulman,  their  executors, 
&c.,  for  a  term  of  1,000  years,  upon  trust  to  raise  one  sum  of 
10,000/.  for  the  settlor  Margaretta  Marker,  and  two  other  sums  of 
10,0(X)/.,  after  her  decease,  for  her  son  and  daughter  Thomas  John 
Marker  and  Margaret  Frances  Smith.     The  words  in  which  this 

(1)  Ashby  V.  ffincks  (1888)  58  L.  T.  658. 
B.R. — VOL.  LXXXIX.  20 
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Marker      trust  was  expressed,  are  stated  in  tbO  judgment  (i).     The  rights 
Makkbr.     which  were  conferred  by  this  trust,  and  the  mode  of  carrying  it 
into  execution,  were,  after  the  death  of  Margaretta  Marker,  the 
subject  of  litigation  in  several  forms. 

[The  various  estates  for  life  and  also  the  term  of  1,000  years 
were  respectively  limited  without  impeachment  of  waste  save  in 
respect  of  ornamental  timber.] 

A  suit  was  instituted  by  the  infant  plaintiff  Bichard  Marker 
against  the  trustees  and  the  other  parties  interested,  to  restrain 
the  trustees  from  raising  the  three  sums  of  10,000{.  by  sale  or 
mortgage  of  the  settled  estates,  until  the  timber  thereon,  of  ripe 
and  full  growth,  should  have  been  first  sold  and  applied.  To  this 
[  *3  ]  bill  demurrers  were  allowed  (2).  *In  December,  1850,  the  defendant 
Henry  William  Marker  advertised  700  oak  trees  and  100  ash  trees 
on  the  Combe  estate,  for  sale ;  and  the  trustees  of  the  term  filed 
their  bill  to  restrain  the  proposed  sale  by  the  defendant  until  the 
trust  monies  had  been  raised.  This  motion  was  refused  (8).  The 
present  bill  was  filed  on  the  22nd  of  March,  1851,  to  restrain  the 
felling  of  the  timber,  on  the  ground  of  its  ornamental  character. 
On  the  motion  for  the  injunction,  affidavits  were  filed  on  both  sides, 
the  result  of  which  is  stated  in  the  judgment. 

Mr.  Holt  and  Mr.  Fooks,  for  the  motion. 

Mr.  Bethell  and  Mr.  Giffard,  for  the  defendant  Henry  William 
Marker : 

*  *  A  tenant  for  life  without  impeachment  of  waste  may  cut 
anything  which  is  timber :  Smythe  v.  Smythe  (4) ;  and  in  order  to 
bring  trees  within  the  protection  of  the  Court,  in  such  a  case,  it 
must  be  shown  that  they  were  planted  with  a  view  to  ornament,  or 
[  •*  ]  left  by  design  with  a  *purpo8e  of  ornament  or  shelter  to  the 
mansion,  by  a  party  having  power  to  cut  them.  *  *  The  plain- 
tiffs have  entirely  failed  to  show  that  any  of  the  trees  in  question 
were  either  planted  for  ornanient  or  left  with  the  design  of  orna- 
ment. The  affidavits  on  behalf  of  the  defendant  show,  on  the 
contrary,  that  as  to  some  of  the  trees  the  settlor  herself  had 
intended  that  they  should  be  felled.  The  plaintiff  Thomas  John 
Marker  had  known  of  the  intention  to  sell  the  trees,  long  before 

(1)  See  p.  309,  tn/ra.  Marker,  the  LoRD  Changelix)R  after- 

(2)  See    Marker    v,    Kekewich,     85      wards  granted  the  injunction. 

E.  E.  291  (8  Hare,  291).  (4)  19  E.  fi.  72  (2  Swanst.  251). 

(3)  On  the  motion  in   Kekewich  v. 
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the  sale  was  made.    *    *     The  purchasers  of  the  timber,  more-      markbr 
over,  ought  to  have  been  made  parties,  as  they  are  materially      mabkkb. 
interested  in  the  question  ;  and  the  Court  would  not  in  their         [  5  ] 
absence  make  an  order  by  which  they  might  be  seriously  preju- 
diced, and  prevented  from  performing  contracts,  into  which  they 
might  have  entered  upon  the  faith  of  the  timber  being  delivered  to 
them.    The  cases  of  Mann  v.  Stephens  (i)  and  Tvlk  v.  Moxhay  (3) 
were  cited. 

Mr.  Rolt,  in  reply : 

The  direction  by  the  settlement  to  retain  enough  of  the  most 
ornamental  timber  to  preserve  the  beauty  of  the  place,  affords 
BufScient  evidence  that  the  settlor  then  conceived  that  there  was 
timber  then  existing  on  the  property  which  was  ornamental ;  and 
it  clearly  amounts  to  a  direction  that  such  timber  shall  be  left  for 
ornament.  The  purchasers  are  not  necessary  parties.  It  is  not 
the  rule  of  the  Court  to  require  that  persons,  thus  indirectly 
affected  by  the  restraining  of  an  illegal  act,  should  be  heard  or 
represented  in  the  suit ;  nor,  in  a  case  of  waste,  is  an  objection  for 
want  of  parties  any  ground  for  refusing  the  injunction :  Const  v. 
Harris  (s). 

The  Yioe-Chanoellor  :  AprU  23. 

This  was  a  motion,  on  the  part  of  the  plaintiffs,  for  an  injunction  [  6  ]  , 
to  restrain  the  defendant  Henry  William  Marker,  his  servants, 
workmen,  and  agents,  from  cutting  down  or  felling,  or  permitting 
to  be  cut  down  or  felled,  700  oak  trees,  marked  progressively  1  to 
700,  or  any  other  trees  growing  on  the  estates  in  the  bill  mentioned, 
which  afford  or  give  protection,  shelter,  or  ornament  to  Combe 
House,  or  the  buildings  or  offices  thereof,  or  the  pleasure-grounds 
attached  thereto,  or  any  of  the  views  and  prospects  of  the  same. 

The  trees  in  question  are  standing  upon  an  estate  at  Gittisham, 
in  the  county  of  Devon,  consisting  of  about  1,700  acres,  and  on 
which  the  mansion-house,  called  Combe  House,  is  built.  It 
appears  to  be  an  old  mansion-house,  situate  on  the  slope  of  a  hill, 
and  built  in  the  Elizabethan  style,  with  a  terrace  front,  and  with 
shrubberies  and  pleasure-grounds  attached  to  it.  The  hill  rises 
gradually  at  the  back  of  the  house ;  and  there  are,  upon  the  rise  of 
the  hill,  three  woods,  called  the  Cross  Park  Wood,  the  Combe 

(1)  74  B.  R.  101  (15  Sim.  377).  11  Beav.  571). 

(2)  78  B.  K.  289  (2  Ph.  774,  affg*  (3)  24  R.  R.  108  (T.  A  R.  514). 
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Marker  Wood,  and  the  Kennel  Copse,  which  form  a  belt  or  boundary  to 
Markrr.  the  pleasure-grounds,  and  con  tarn  together  about  thirty- three  acres. 
Above  these  woods  there  is  a  range  of  sheep  pastures,  and  the 
higher  summit  of  the  hill  is  again  clothed  or  fringed  with  wood. 
There  is  a  footpath  leading  from  the  mansion-house,  through  the 
Cross  Park  Wood,  to  the  rectory-house  and  grounds;  and  this 
footpath  is  bounded  by  laurels  and  hollies.  There  are  two 
rookeries  in  the  Combe  Wood  and  the  Kennel  Copse;  and  the 
farm-buildings  lie  at  the  back  of  the  Combe  Wood.  Of  the  700  oak 
trees  now  proposed  to  be  cut,  600  are  standing  in  the  three  above- 
mentioned  woods.  Some  few  of  them  form  part  of  the  rookeries ; 
a  few  others  immediately  adjoin  the  rectory  footpath  ;  and  the  rest 
are  trees,  standing  either  separately  or  together  in  small  numbers, 
[  '7  ]  in  different  parts  of  the  woods.  The  remaining  *200  oaks  stand 
either  in  hedge-rows  or  in  the  inclosed  fields  or  open  lands  forming 
part  of  the  estate.  Eleven  of  these  trees  are  described  as  standing 
in  an  elevated  position  above  a  small  orchard  which  adjoins  the 
lawn,  and  as  being  in  view  of  the  mansion  and  its  approaches ;  and 
five  others  of  them  are  described  as  being  in  a  field  adjoining  a 
public  road,  running  through  the  property  from  the  village  of  Git- 
tisham  to  the  rectory,  but  not  in  view  of  the  house.  The  position 
of  the  rest  of  the  200  oaks  does  not  appear  by  the  affidavits. 

The  mansion  and  lands  at  Gittisham  form  part  of  a  large  estate, 
called  the  Combe  estate,  which  was  formerly  the  property  of 
Thomas  Putt,  and  contains  about  4,000  acres.  Thomas  Putt  died 
in  the  year  1787,  having  by  his  will  devised  the  estate  to  uses  in 
strict  settlement.  From  the  time  of  his  death  until  the  24th  of 
August,  1844,  the  estate  was  held  by  several  tenants  for  life  in 
succession,  whose  estates,  under  the  limitations  of  his  will,  were 
unimpeachable  of  waste.  On  the  24th  of  August,  1844,  Margaretta 
Marker  came  into  possession  of  the  estate  as  tenant  in  tail.  She 
duly  barred  the  entail  in  the  estate,  and  by  a  deed  dated  the  11th 
of  October,  1844,  resettled  it,  in  consideration  of  natural  love  and 
affection,  to  the  use  of  the  defendants,  Kekewich  and  Pulman,  for 
the  term  of  1,000  years,  without  impeachment  of  waste,  save  only 
the  cutting  and  felling  of  ornamental  timber  as  thereinafter  men- 
tioned ;  and  after  the  determination  of  the  said  term,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 
herself,  the  said  Margaretta  Marker,  for  her  life,  without  impeach- 
ment of  waste,  save  only  the  cutting  and  felling  of  ornamental 
timber,  as  thereinafter  mentioned ;  with  remainder  to  the  use  of 
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the  defendant  Henry  William  Marker,  for  life,  without  impeach-  Marker 
ment  of  waste,  save  as  aforesaid ;  with  remainder  to  the  use  of  a  marker. 
son  of  the  defendant,  who  is  since  dead  without  issue,  for  life, 
without  impeachment  of  waste,  save  as  *aforesaid  ;  with  remainder  [  *s  ] 
to  the  first  and  other  sons  of  Henry  William  Putt  Marker,  and  to 
the  second  and  other  sons  of  Henry  William  Marker  successively, 
in  tail  male;  with  remainder  to  the  use  of  the  plaintiff  Thomas 
John  Marker,  for  life,  without  impeachment  of  waste,  save  as 
aforesaid;  with  remainder  to  the  use  of  the  plaintiff  Richard 
Marker  (eldest  son  of  the  plaintiff  Thomas  John  Marker),  for  life, 
without  impeachment  of  waste,  save  as  aforesaid ;  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  plaintiff  Eichard 
Marker,  in  tail  male ;  with  remainder  to  the  use  of  the  plaintiff 
John  Marker  (second  son  of  the  plaintiff  Thomas  John  Marker), 
for  life,  without  impeachment  of  waste,  save  as  aforesaid ;  with 
divers  remainders  over,  and  with  the  ultimate  remainder  to  the 
use  of  the  defendant  Henry  William  Marker,  in  fee ;  and  by  this 
deed,  the  trusts  of  the  term  of  1,000  years  of  the  settled  property 
were  declared  as  follows :  '*  Upon  trust,  in  the  first  place,  by  cutting, 
and  felling,  and  selling,  and  converting  into  money,  all  or  any  part 
or  parts  of  the  timber  now  standing  and  growing  on  the  said  lands, 
which  is,  or  shall  be,  of  full  and  ripe  growth,  and  not  ornamental 
to  the  mansion  at  Combe  aforesaid,  or  the  pleasure  grounds  attached 
thereto,  or  any  of  the  views  or  prospects  of  the  same ;  of  which 
timber  it  is  hereby  declared,  that  enough  of  the  most  ornamental 
shall  always  remain  to  preserve  the  beauty  of  the  place  unimpaired ; 
or  by  demising,  mortgaging,  or  selling  the  premises  comprised  in 
the  said  term,  or  any  part  or  parts  thereof  (save  and  except  the 
mansion-house  at  Combe  aforesaid,  and  the  several  manors,  mes- 
suages, farms,  advowsons,  rectories,  lands,  hereditaments,  and 
premises,  situate,  lying,  or  being  in  the  said  several  parishes  of 
Gittisham,  Fairway,  Hinton,  and  Buckerell,  or  any  or  either  of 
them,  all  of  which  are  hereby  expressly  reserved  from  sale),  and 
for  all  or  any  part  of  the  said  term,  or  by  all  or  any  of  the  said 
ways  or  means,  or  any  other  reasonable  ways  or  means,  forthwith 
to  levy  and  raise  the  clear  sum  of  10,000/.,  and  to  pay  the  same  to 
the  said  ^Margaretta  Marker,  her  executors,  administrators,  or  [  *9  j 
assigns,  or  as  she  or  they  shall  order  and  direct,  for  her  and  their 
own  absolute  benefit.  And,  in  the  next  place,  from  and  immediately 
after  tlie  decease  of  the  said  Margaretta  Marker,  by  all  or  any  of 
the  ways  and  means  aforesaid,  to  levy  and  raise  two  several  sums 
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Marker  of  10,0001.  and  10,0002.,  and  to  pay  the  first  of  those  two  several 
Markkr.  sums  of  10,0002.  each  unto  the  said  Thomas  John  Marker,  his 
executors,  administrators,  and  assigns,  for  his  and  their  absolute 
benefit ;  and  to  be  by  him  and  them  received  in  satisfaction  of  any 
claim  he  may  have  on  his  brother,  whether  legally  or  otherwise, 
under  the  codicil  to  the  last  will  and  testament  of  his  uncle,  the 
Beverend  Thomas  Putt,  deceased ;  and  to  pay  over  and  apply  the 
last  of  the  two  several  sums  of  10,0002.  each  to  such  persons  and 
in  such  manner  as  Margaret  Frances  Smith,  the  wife  of  the 
Beverend  George  Townsend  Smith,  formerly  Margaret  Frances 
Marker,  a  daughter  of  the  said  Margaretta  Marker,  shall  by  any 
writing  under  her  hand  appoint."  There  is  then  a  proviso  for  a 
cesser  of  the  term ;  and  there  are  also  powers  of  jointuring  to 
tenants  for  life,  and  powers  of  leasing,  and  of  sale  and  exchange, 
and  the  usual  provisions  for  the  change  and  indemnity  of  trustees. 
It  appears  that  the  tenants  for  life  under  the  will  of  Thomas 
Putt,  although  their  estates  were  impeachable  of  waste,  on  several 
occasions  cut  down  timber  in  the  three  woods  about  the  mansion- 
house,  both  for  use  and  for  sale.  But  it  is  clear  that  there  was  a 
very  large  quantity  of  timber  fit  for  cutting  upon  the  estate,  and 
particularly  in  these  woods,  when  Margaretta  Marker  came  into 
possession  in  August,  1844.  Margaretta  Marker  did  not,  nor  did 
the  trustees  during  her  life,  cut  down  any  trees  upon  the  estate, 
except  a  few  larch  or  fir  trees,  which  were  cut  by  her ;  and  no  part 
of  the  10,000/.  secured  to  her  under  the  trusts  of  the  term  was 
raised  or  paid  in  her  lifetime.  She  died  in  July,  1846,  having  by 
her  will  appointed  the  defendant  Henry  William  Marker  to  be  her 
executor. 
[  10  ]  Upon  the  death  of   Margaretta  Marker,  the  defendant  Henry 

William  Marker  entered  into  possession  of  the  estate  as  succeeding 
tenant  for  life  under  the  resettlement ;  and  in  January,  1849, 1,9002. 
or  thereabouts  was  raised  by  sale  of  timber  upon  the  estate,  and 
received  by  him  in  part  of  the  10,0002.  secured  to  Margaret  Marker 
under  the  trusts  of  the  term.  Up  to  this  period,  no  di£ference 
appears  to  have  arisen  between  the  parties ;  but,  some  time  in  the 
year  1850,  a  question  arose  whether  upon  the  true  construction  of 
the  deed  of  the  11th  of  October,  1844,  the  timber  made  subject  to 
the  trusts  of  the  term  was  not  primarily  liable  for  the  three  several 
sums  of  10,0002.  secured  thereby ;  and  for  the  purpose  of  deter- 
mining this  question  a  bill  was  filed  in  this  Court  in  the  name  of 
the  now  infant  plaintiff  Bichard  Marker,  by  his  next  friend ;  and 
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demurrers  were  put  in  to  the  bill  and  were  allowed.  This  suit  Mabkkr 
appears  to  have  related  exclusively  to  the  rights  of  the  parties  to  markbr. 
the  property  made  subject  to  the  trusts  of  the  term,  and  not  to  the 
extent  of  the  property  comprised  within  the  term,  and  is,  therefore, 
immaterial  to  the  question  between  the  parties  on  the  present  motion. 
The  suit  instituted  in  the  name  of  the  infant  plaintifif  Bichard 
Marker  having  been  disposed  of  by  the  allowance  of  the  demurrers, 
the  defendants,  Kekewich  and  Pulman,  the  trustees,  it  appears, 
were  advised  that  the  decision  in  that  suit  determined  only  that 
they  were  not  bound  to  resort  to  the  timber,  in  the  first  instance, 
for  raising  the  sums  of  10,0002.,  but  left  the  question  undetermined, 
whether  they  have  not  a  right  to  resort  to  the  timber  or  to  the  estate 
for  the  purpose,  according  to  their  discretion ;  and  they  accordingly 
made  a  communication  to  that  effect  to  the  defendant  Henry  William 
Marker ;  and  the  defendant  Henry  William  Marker  having,  on  the  10th 
of  December,  1850,  advertised  the  700  oak  trees,  which  are  in  question 
on  the  present  motion,  (with  100  ash  trees,  which  have  since  been  cut 
*down,)  for  sale  upon  the  31st  of  December,  the  trustees,  on  the  [  ^^^  J 
2l8t  of  that  month,  filed  their  bill  in  this  Court  against  the  defen- 
dant Henry  William  Marker,  and  the  plaintiffs  in  the  present  suit, 
and  the  other  parties  interested  under  the  settlement  of  October, 
1844,  praying  that  it  might  be  declared,  that,  according  to  the  true 
meaning  and  construction  of  the  said  settlement,  the  plaintiffs,  the 
trustees,  were  entitled  to  use  and  exercise  a  discretionary  power  in 
accordance  with  the  trusts  declared  by  the  said  settlement  as  to  the 
mode  in  which  the  three  several  sums  of  10,0002.  should  be  levied 
and  raised ;  and  that  the  plaintiffs,  the  trustees,  had  a  discretionary 
power  to  raise  and  pay  the  same,  or  any  part  thereof,  either  by 
resorting  to  the  timber  of  ripe  and  full  growth,  other  than  such  as  was 
ornamental  to  the  said  mansion  of  Combe,  and  the  pleasure  grounds 
attached  thereto,  or  any  of  the  views  and  prospects  thereof,  wliich 
then  were  standing  or  growing,  or  which,  until  the  said  money 
should  be  fully  raised  and  satisfied,  should  be  standing  or  growing 
on  the  said  estates;  and  that  the  right  of  the  defendant  Henry 
William  Marker,  or  any  other  of  the  defendants  thereto,  who, 
under  the  limitations  of  the  settlement,  were  made  tenants  for  life 
of  the  said  estates,  to  cut  or  fell  any  such  timber,  was  subordinate 
to  the  right  of  the  plaintiffs,  the  trustees,  to  exercise  such  dis- 
cretionary power ;  and  that  the  defendant  Henry  William  Marker 
might  be  restrained  by  the  order  and  injunction  of  this  Court  from 
cutting  or  felling  any  such  timber,  or  selling  or  disposing  thereof, 
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Marker  whilst  the  said  monies  by  the  settlement  directed  to  be  levied  and 
Mark  KB.  liaised  were  not  raised;  the  plaintiffs,  the  trustees,  being  ready  and 
willing  and  thereby  offering  forthwith  to  take  all  measures  and 
proceedings  necessary  or  proper  in  accordance  with  the  trusts  and 
discretionary  power  vested  in  them  by  the  said  settlement  for 
levying  and  raising  the  same  monies,  so  far  as  the  same  then 
remained  unsatisfied.  The  other  parts  of  the  prayer  do  not  appear 
to  me  material  to  the  present  motion. 
( 12  ]  Mr.  Gidley,  as  solicitor  for  the  trustees  Kekewich  and  Pulman, 

the  then  plaintiffs  and  now  defendants,  filed  the  bill;  and  Mr. 
Gidley  acted  as  solicitor  for  the  present  plaintiffs  as  defendants  in 
that  suit,  and  is  their  solicitor  in  the  present  suit ;  and  the  timber 
advertised  to  be  sold,  including  the  oaks  now  in  question,  was 
clearly  treated  by  this  bill  as  not  being  ''ornamental  to  the 
mansion-house,  or  pleasure  grounds,  or  any  of  the  views  or  pro- 
spects of  the  same,'*  it  being  probably  considered  necessary  so  to 
treat  it,  in  consequence  of  the  terms  of  the  declaration  of  trust  as  to 
ornamental  timber.  Upon  the  filing  of  this  bill,  application  was 
made  to  Lord  Granworth  for  the  injunction ;  but  his  Lordship 
declined  to  grant  it,  the  defendant  Henry  William  Marker  (who  it 
must  be  observed  was  not  only  tenant  for  life,  but  also  entitled,  as 
personal  representative  of  Margaretta  Marker,  to  the  unpaid  part  of 
the  10,000{.,  secured  to  her  under  the  trusts  of  the  term,)  under- 
taking to  account  for  the  produce  of  the  timber  if,  and  as,  the  Court 
should  direct. 

The  injunction  having  been  thus  refused,  the  700  oaks  and  the  100 
ash  trees  were  sold  to  different  purchasers  on  the  81st  of  December 
last,  and  the  ash  trees  have  been  actually  cut  down ;  and  in  this 
state  of  circumstances  the  present  bill  has  been  filed  by  Thomas 
John  Marker,  Bichard  Marker,  and  John  Marker,  the  two  latter  of 
whom  are  infants,  as  tenants  for  life  in  remainder  under  the  settle- 
ment of  October,  1844,  against  Henry  William  Marker  the  tenant 
for  life  in  possession  under  the  same  settlement,  Kekewich  and 
Pulman  as  trustees  of  the  term,  and  George  Townsend  Smith  and 
Margaret  Frances,  his  wife,  as  interested  under  the  trusts  of  the 
term  in  the  10,000/.  thereby  secured  for  the  benefit  of  Mrs.  Smith. 
The  bill  states  the  settlement  of  October,  1844,  and  sets  forth  in  detail 
the  trusts  of  the  term.  It  alleges  that  the  settled  estates  are  not 
timber  estates;  that  they  consist  of  a  mansion-house,  with  extensive 
[  *i3  ]  ^buildings,  offices,  and  pleasure-grounds  thereto  attached,  suitable 
for  the  residence  of  the  owner  of  the  estates,  and  used  as  such ;  of 
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farms  and  lands  let  to  tenants  ;  and  of  a  comparatively  small  por-  Harkbr 
tion  of  wood  land;  and  that,  for  many  years  previously  to  the  ma^kr. 
estates  being  put  into  settlement  by  Margaretta  Marker,  the  timber 
growing  thereon  had  been  carefully  preserved  by  the  owners  of  the 
estates,  and  allowed  to  remain  uncut ;  and  that  there  was,  at  the 
date  of  the  settlement,  and  at  the  death  of  Margaretta  Marker,  and 
that  there  now  is,  standing  and  growing  on  the  estates,  a  large 
quantity  of  timber  of  full  and  ripe  growth,  and  much  more  than  is 
usual  on  estates  of  a  like  description.  It  then  states  the  sale  of  the 
timber  under  which  the  1,9001.  was  raised,  and  the  sale  of  the  700 
oak  and  100  ash  trees,  on  the  Slst  of  December  last.  And  with 
reference  to  those  trees,  it  charges  that  the  principal  portion  of  the 
trees  so  sold  was  standing  and  growing  in  a  wood  near  the  mansion- 
house,  and  that  the  rest  thereof  were  standing  and  growing  in 
hedge-rows,  or  on  the  open  lands  on  the  said  estate  ;  and  that  some 
of  the  said  trees  were  standing  and  growing  within  200  yards  of  the 
mansion-house ;  and  that  all  the  said  trees  so  sold  were  ornamental 
to  the  mansion-house  and  grounds,  and  the  views  and  prospects  of 
the  same,  and  ought  to  have  been  preserved  as  such ;  and  that  a 
great  part  thereof  afforded  protection  and  shelter  to  the  mansion- 
house  and  offices,  and  the  pleasure-grounds  of  the  same,  and  ought 
to  have  been  preserved  on  that  account.  It  further  charges,  that, 
since  the  sale,  the  defendant  Henry  William  Marker  has  permitted  the 
purchasers  of  the  ash  trees  to  enter  upon  the  estate,  and  cut  and 
fell  those  trees ;  that  he  has  received  the  price  thereof  from  the 
purchasers,  and  applied  the  same  to  his  own  use,  or  in  satisfaction 
of  the  monies  directed  to  be  levied  and  raised.  It  also  charges,  that 
if  the  700  oak  trees  are  allowed  to  be  cut  down,  the  mansion-house, 
and  the  offices  and  buildings  attached  thereto,  will  be  deprived  of 
the  protection  and  shelter  afforded  *  thereby,  which  ought  to  be  [  *14  ] 
preserved ;  and  the  beauty  of  the  same,  and  of  the  pleasure-grounds 
thereof,  and  of  the  scenery,  vistas,  views,  and  the  prospects  of  the 
same  will  be  greatly  impaired ;  and  that  irreparable  damage,  spoil, 
destruction,  and  injury  will  be  occasioned  and  committed  to  and 
upon  the  estates,  and  grievous  wrong  and  injury  done  to  the  plain- 
tiffs, as  the  parties  in  remainder  entitled  to  the  estates  after  the 
defendant  Henry  William  Marker ;  and  it  prays  the  injunction 
which  is  sought  by  the  present  motion.  The  question  I  have  to 
consider  is,  whether  the  injunction  ought  to  be  granted  as  to  all  or 
any  part  of  the  timber ;  and  if  granted  at  all,  whether  upon  any 
and  what  terms  ? 
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Markkb  Upon  the  argament  of  the  motion  before  me,  several  points  were 

MARKBii.  urged  upon  the  part  of  the  defendant  Henry  William  Marker,  which 
do  not  involve  the  substantial  merits  of  the  case ;  and  it  may  be 
convenient,  in  the  first  instance,  to  refer  to  those  points. 

It  was  contended,  on  the  part  of  this  defendant,  that  the  conduct 
of  the  parties,  apart  from  any  question  of  acquiescence  on  their  part, 
precluded  them  from  all  title  to  the  injunction  ;  that,  having  been 
parties  to  the  suit  instituted  by  the  trustees,  in  which  the  timber  in 
question  was  alleged  not  to  be  ornamental,  they  could  not  be  per- 
mitted, by  the  present  bill,  to  assert  the  right  to  it  as  being  ornamental. 
But  nothing  further  appears  by  the  affidavits  upon  this  subject, 
than  that  Mr.  Gidley,  the  solicitor  for  the  trustees,  the  plaintiffs  in 
that  suit,  acted  also  as  solicitor  for  the  present  plaintiffs,  as  defen- 
dants in  that  suit ;  and  it  would,  I  think,  be  going  much  too  far  to 
hold  that  defendants,  and  particularly  infant  defendants,  can  be  in 
any  manner  bound  by  the  allegations  of  the  bill,  upon  the  mere 
ground  that  they  were  represented  in  the  suit  by  the  same  solicitor 
[  *i^  ]  under  whose  instructions  the  bill  was  filed.  It  does  not  *even 
appear  that  the  plaintiff  Thomas  John  Marker  appeared  upon  the 
motion  in  that  suit ;  and  the  fact,  which  is  undoubtedly  proved, 
that  Thomas  John  Marker  interfered  to  impede  the  sale,  does  not 
appear  to  me  to  strengthen  this  part  of  the  case. 

Another  objection  to  the  motion  was,  that  there  had  been 
acquiescence  on  the  part  of  the  plaintiff  Thomas  John  Marker,  and 
that  acquiescence  on  the  part  of  one  of  several  plaintiffs  precludes 
the  interference  of  the  Court  upon  interlocutory  applications  as 
much  as  upon  decree.  I  think  the  defendants'  argument  upon  this 
subject  is  well  founded ;  and  that,  if  a  case  of  acquiescence  on  the 
part  of  the  plaintiff  Thomas  John  Marker  was  established,  it  would 
be  a  sufficient  answer  to  the  motion.  In  a  case  before  Lord  Gotten- 
ham,  when  Master  of  the  Rolls,  where  a  bill  was  filed  by  several 
plaintiffs,  some  of  whom  were  infants,  against  an  executor,  for  the 
purpose  of  setting  aside  a  release,  and  compelling  him  to  account 
for  money  alleged  to  have  been  improperly  withheld  when  the 
release  was  executed,  he  refused  to  entertain  a  motion  for  payment 
of  money  into  Court,  upon  the  ground  that  some  of  the  plaintiffs 
had,  with  full  knowledge  of  the  circumstances,  acquiesced  in  the 
retainer  ;  and  I  think  that,  upon  principle,  the  Court  ought  not  to 
interfere  at  all,  if  it  be  fully  satisfied  that  no  decree  can  be  made. 
I  have,  therefore,  felt  bound  to  consider  the  question,  whether  there 
has    been   such    an   acquiescence   on    the    part   of   the   plaintiff 
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Thomas  John  Marker,  as  would  have  barred  his  claim  if  he  had      maskbr 

been  the  sole  plaintiff ;  and  I  am  of  opinion  that  there  has  not.      makkeb. 

Neither  the  catalogue  of  the  timber  to  be  sold,  nor  the  handbill 

issued  upon  the  sale,  presuming  him  to  have  seen  them,  contained 

any  further  description  of  the   timber   than  that  it  was  selected 

from  the  Gittisham  coppices  ;  and  his  affidavit,  in  reply,  distinctly 

states  that  he  did  not  know  the  timber  advertised  was  ornamental 

until  the  latter  end  of  February  *Iast,  soon  after  which  time  the       [  *^^  ] 

bill  in  this  suit  was  filed.    It  appears,  indeed,  that  although  not 

prohibited  from  going  upon  the  estate,  there  had  been  unfortunate 

disputes,  which  might  naturally  prevent  him  going  there.     It  is,  I 

think,  clearly  established  by  the  affidavits,  that  the  timber  intended 

to  be  felled  was  (whether  purposely  or  not  it  is  unnecessary  for  me 

to  consider)  so  marked,  as  that,  had  he  gone  upon  the  estate,  he 

could  not  have  detected  the  marks  without  traversing  the  woods. 

It  is  to  be  borne  in  mind,  too,  in  considering    the    question   of 

acquiescence  on  the  part  of  the  plaintifif  Thomas  John  Marker,  that 

his  right  depended  upon  what,  under  the  circumstances  of  this  case, 

was  to  be  considered  as  ornamental  timber — a  question  of  some 

difficulty  for  the  Court  itself  to  determine.     Parties  cannot,  I  think, 

be  said  to  acquiesce  in  the  claims  of  others,  unless  they  are  fully 

cognizant  of  their  right  to  dispute  them. 

Delay  was  also  urged  as  an  objection  to  the  motion ;  but  the 
same  reasons  which  apply  to  the  question  of  acquiescence  apply  also 
to  the  question  of  delay. 

The  last  objection,  independent  of  the  substantial  merits  of  the 
case,  rested  upon  the  ground,  that  the  purchasers  of  the  timber 
were  not  parties  to  the  suit.  But  I  think  this  objection  rather 
applies  to  the  question,  what  security  the  defendant  Henry  William 
Marker  is  entitled  to  require  from  the  plaintiffs,  if  the  injunction  be 
granted,  than  to  the  question  whether  the  injunction  is  to  be 
granted  or  not.  For  although  purchasers  of  timber  may  be 
entitled  in  some  cases  to  insist  upon  the  delivery  of  the  specific 
timber  contracted  for,  and  to  enforce  it  by  suit  for  specific  perform- 
ance, I  apprehend  a  special  case  is  required  for  the  purpose,  and 
that  the  ordinary  remedy  of  such  purchasers  is  in  damages.  The 
case  of  Carlisle  v.  The  South  Eastern  Railway  Company  {\),  *cited  by  [  M?  ] 
Mr.  Qiffard,  does  not  seem  to  me  to  apply.  The  question  in  that 
case,  as  I  recollect  it,  was  upon  maintaining  an  injunction,  which 
had  been  obtained  at  the  instance  of  some  shareholders  suing  on 
(1)  88  U.  R.  504  (1  Mac.  &  G.  689,  699). 
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Marker  behalf  of  thexuBelves  and  the  others,  against  payment  of  dividends 
Marker.  ^J  t^e  Company;  and  Lord  Cottbnham  dissolved  the  injunction  as 
to  the  dividends  actually  declared,  upon  the  ground,  that  the 
declaration  of  a  dividend  constituted  a  separate  right  in  each 
shareholder,  and  that  the  plaintiffs  could  not  therefore,  as  to  that 
dividend,  sue  on  behalf  of  themselves  and  the  others.  But  the 
case  involved  no  further  question  than  of  the  right  to  sue,  and 
there  can  be  no  doubt  that  the  plaintiffs  in  this  case  have  a  common 
interest  in  the  subject-matter  of  the  suit. 

I  have  felt  myself  compelled,  therefore,  to  consider  this  motion 
upon  the  substantial  merits  of  the  case ;  and  I  think  it  may  well 
be  considered  in  two  points  of  view :  first,  whether  the  plaintiffs 
are  entitled  to  the  injunction  upon  the  ordinary  doctrine  of  the 
Court  in  cases  of  equitable  waste ;  and  secondly,  whether  they  are 
so  entitled  under  the  special  terms  of  the  particular  deed  on  which 
their  title  is  founded. 

With  reference  to  the  first  point,  I  consider  the  doctrine  of  the 
Court  applicable  to  cases  of  equitable  waste  to  be  perfectly  well 
settled.  The  Court  considers  the  excessive  use  of  the  legal  power 
incident  to  an  estate  unimpeachable  of  waste  to  be  inequitable 
and  unjust,  and  therefore  controls  it ;  but  it  exercises  that  control 
with  reference  to  the  presumed  will  and  intention  of  the  party  by 
whom  the  power  was  created,  and  not  to  any  fancied  notions  of 
its  own,  and,  therefore,  as  to  ornamental  timber  confines  its 
protection  to  timber  planted  or  left  standing  for  ornament.  The 
question,  therefore,  in  all  such  cases  is  a  question  of  fact,  and 
the  main  difficulty  lies  in  the  evidence  necessary  to  establish 
the  fact. 
[  18  ]  With  respect  to  the  second  point,  it  is,  so  far  as  I  am  aware,  a 

somewhat  new  question.  The  evident  intention  of  the  settlement 
is  to  preserve  the  beauty  of  the  place  unimpaired ;  and  the  deed 
as  evidently  refers  to  the  state  of  the  property  at  the  time  of  its 
execution,  **  of  which  timber  it  is  hereby  declared  that  enough  shall 
always  remain  to  preserve  the  beauty  of  the  place  unimpaired." 
May  it  not  be  considered,  then,  that  the  settlor  has  set  up  a 
standard  of  beauty  defined  by  the  existing  state  of  the  place? 
And  although  there  will  be,  no  doubt,  great  difficulty  in  executing 
a  trust  or  enforcing  an  injunction  to  preserve  the  property  accord- 
ing to  that  standard,  I  am  not  prepared  to  hold  that  the  difficulty 
is  such  as  it  is  beyond  the  power  of  the  Court  to  grapple  with. 
Suppose  the  settlor  had  built  a  house,  and  had  directed  money 
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to  be  applied  in  furnishing  it  in  the  most  tasteful  manner,  or,  to     Maskeb 
put  a  case  nearer  to  the  present,   in  laying  out  gardens  most      mabkkb. 
ornamentally,  would  not  the  Court  have  executed  the  trust?    And 
yet  the  judgment  of  the  Court  would,  in  each  of  the  cases,  have 
had  to  be  exercised  on  matters  of  taste  and  beauty,  and  without 
any  standard   to  guide  it.     The  Court,  too,  is  not  unfrequently 
called  upon  to  act  upon  the  opinions  of  persons  of  science ;  and 
why  should  it  not  then  act  upon  the  opinions,  which  are  consulted 
by  others  under  similar  circumstances,  of  persons  of  taste  ?    It  is 
to  be  observed,  too,  that  in  the  present  case  the  restriction  upon 
waste  is  connected  with  the  trust.     It  is  clear  that  the  tenants  for 
life  are  not  intending  to  cut  what  may  not  be  cut  by  the  trustees ; 
and  if  therefore  the  restriction  upon  the  tenants  for  life  fails,  that 
upon  the  trustees  would  seem  to  fail  also.     Neither  the  cases  which 
have  been  referred  to,  nor  others  to  which  I  have  referred,  seem  to 
me  to  decide  this  question.     It  is  true  that  Lord  Eldon  in  The 
Marquu  of  Dowmhire  v.  Sandys  0)  used  the  expression,  that  "the 
question,  *which  is  the  most  fit  mode  of  clothing  an  estate  with       [  *19  ] 
timber  for  the  purpose  of  ornament,  cannot  safely  be  trusted  to  the 
Court ;  '*  but  he   uses   that  expression  with   reference,  not  to  a 
particular  trust  or  a  specific  restriction,  but  with  reference  to  the 
general  doctrine  in  ordinary  cases ;  and  his  observations  in  the 
second  branch  of  the  case,  when  it  was  brought  before  him  with 
reference  to  the  provision   against  injuring  the  beauty  of   the 
mansion-house,  rather  indicate,   I  think,   his  opinion,   that  the 
provision  would  be  good.     The  case  came  twice  before  the  Court : 
first,  upon  the  motion  to  commit  for  a  breach  of  the  injunction ; 
and  afterwards,  on  a  motion  which   had   for  its  object  both  to 
dissolve  the  injunction  and  discharge  the  order  which  was  made 
on  the  motion  for  committal.     That  part  of  the  deed  which  had 
reference  to  the  preservation  of  the  beauty  of  the  place  was  only 
brought  under  the  consideration  of  the  Court  on  the  occasion  of 
the  case  secondly  coming  before  the  Court ;  and  it  arose  in  this 
way,  that  that  part  of  the  trusts  of  the  deed  had  no  reference  to 
the  prior  tenant  for  life,  Lady  Sandys.    It  had  reference  to  a  future 
tenant  for  life ;  and  upon  an  injunction  being  first  granted,  and 
a  motion  for  a  sequestration  (I  believe  it  was)  made,  that  part  of 
the  deed  had  not  been  entered  on  at  all.    After  that  motion  had 
been  disposed  of,  the  case  was  brought  before  the  Court  on  the 
part  of  Lady  Sandys,  contending,  that  as  the  deed  contained  a 

(1)  eVes.  UOc. 
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Markeb  provision  that  the  beauty  of  the  place  should  be  preserved  unim- 
Markeb.  paired,  the  original  injunction  which  had  been  granted  was  wrong ; 
and  Lord  Eldon  entered  into  a  consideration  of  that  question, 
but  he  entered  upon  it  only  to  the  extent  of  considering  whether 
that  provision,  which  applied  to  a  subsequent  tenant  for  life,  did 
or  did  not  alter  the  rights  of  the  preceding  tenant  for  life ;  and  he 
held  that  it  did  not.  He  makes  these  observations  upon  the  pro- 
vision itself :  "  This  at  least  is  clear,  that  Lady  Sandys,  claiming 
an  estate  for  life  without  impeachment  of  waste  upon  the  deed  in 
[  *20  ]  general,  must  be  understood,  upon  the  *deed,  to  claim  that  estate 
with  such  powers  as  the  law  of  the  land  administered  in  a  court 
of  law,  subject  to  such  restraints  to  which  that  law  is  subject  as 
administered  in  a  court  of  equity,  gives  her,  as  to  felling  timber ; 
and  neither  party  can  allege  surprise  in  finding  their  legal  rights 
affected  by  those  restraints.  With  respect  to  the  question  whether 
there  is  context  enough  in  this  deed  to  authorise  me  to  say  the 
defendant  can  do  these  acts,  which,  in  general,  a  tenant  for  life 
expressly  without  impeachment  of  waste  is  not  entitled  to  do, 
because  some  other  persons  are  authorised  after  her  death  to  cut 
timber  under  the  particular  terms  specified  in  the  power  of  the 
trustees,  I  do  not  know  that  it  is  a  necessary  inference  that  one 
party  shall  have  a  power  to-day,  because  another  party  has  a  power 
capable  of  being  exercised  to-morrow."  That  I  believe  is  the  only 
important  observation  that  occurs  in  the  judgment  at  all  indicating 
Lord  Eldon's  view,  and  he  there  clearly  makes  a  distinction  between 
the  trusts  created  by  a  deed,  and  the  common  case  of  equitable  waste. 
The  cases  of  indefinite  trusts  of  a  charitable  nature,  to  which  I 
was  referred,  do  not  seem  to  me  to  apply.  There  is  no  standard 
of  benevolence,  and  the  objects  are  too  unlimited  to  create  such  a 
standard ;  and  the  same  observation  applies  to  cases  which,  perhaps, 
more  nearly  resemble  the  present,  where  the  Court  has  refused  to 
enforce  by  injunction  a  covenant  not  to  build  except  so  as  to  be  an 
ornament  rather  than  otherwise  to  the  adjoining  property,  or  to  keep 
a  garden  in  neat  and  ornamental  order,  as  in  Mann  v.  Stephens  (i) 
and  Tulk  v.  Moxhay  (2).  The  same  principle,  I  think,  applies  to  the 
latter  class  of  cases  as  to  the  case  of  benevolent  dispositions.  You 
have  no  standard.  You  cannot  tell  what  may  be  rather  more  improve- 
ment than  otherwise  to  adjoining  property ;  nor  can  you  abstractedly 
[  *2i  ]  *tell  the  meaning  of  keeping  a  garden  in  neat  and  ornamental  order. 
These  being  the  views  which  I  entertain  of  the  case,  and  the 
(1)  74  E.  E.  101  (15  Sim.  377).      (2)  78  U.  R.  289  (11  Beav.  o71 ;  2  Ph.  774). 
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question  now  being,  whether  I  am  to  permit  acts  to  be  done  by      Mabkkb 
which  the  power  of  the  Court  to  deal  with  the  subject,  at  the  hearing      mabkbb. 
of  the  cause,  will  be  defeated,  I  think  that  it  is  mj  duty  to  some 
extent  to  interfere  by  injunction. 

I  think  that  no  case  whatever  is  made  out  as  to  the  200  oaks  not 
being  in  the  woods.  There  is  nothing  whatever  to  show  that  any 
of  them  were  planted  or  left  standing  for  ornament  or  shelter,  nor 
is  there  any  evidence  that  any  of  them  are  in  fact  ornamental 
within  the  provisions  of  the  deed,  except  as  to  the  eleven  oaks 
above  the  orchard  and  the  five  on  the  road  from  the  vicarage ;  and, 
as  to  these,  I  think  the  case  fails.  I  am  of  opinion,  therefore,  that, 
as  to  these  200  trees,  the  injunction  ought  to  be  refused. 

With  respect  to  the  500  oaks  in  the  woods,  however,  I  think  the 
case  widely  different.  These  woods  are  in  immediate  proximity  to 
the  mansion-house.  The  settlor,  in  the  deed,  refers  to  timber 
ornamental  to  the  mansion-house  and  pleasure-grounds,  and  the 
views  and  prospects  of  the  same ;  and  there  does  not  appear  to  be 
any  evidence  of  there  being  any  timber  upon  the  estate  which  could 
fall  within  that  description  other  than  the  timber  in  these  woods. 
The  settlor,  too,  lived  for  nearly  two  years  after  the  execution  of 
the  settlement,  and  never  cut  any  timber  in  these  woods,  although 
it  is  clear  that  they  were  crowded  with  timber ;  and  here  the  estate 
was  unimpeachable  of  waste,  except  as  to  ornamental  timber. 
These  considerations  far  outweigh,  in  my  mind,  the  evidence  on 
the  part  of  the  defendant  Henry  William  Marker.  I  cannot  place 
much  reliance  on  such  of  the  affidavits  on  his  part  as  state  ^simply  [  *22  ] 
the  fact  that  the  woods  were  not  planted  or  left  standing  for  orna- 
ment or  shelter,  without  assigning  any  reason  for  that  conclusion, 
or  much  more  reliance  on  such  of  the  affidavits  on  his  part  as 
ground  th^  conclusion  on  the  existence  of  stools  or  stumps,  without 
information  as  to  the  circumstances  under  which  those  trees  were 
cut  down.  Nor  can  I  rely  on  the  acts  of  the  tenants  for  life  whose 
estates  were  impeachable  of  waste,  or  on  the  statement  that  the 
settlor  intended  to  cut  down  timber  in  those  woods,  no  such  act 
having  been  done  by  her,  and  the  statement  having  been  made 
after  the  execution  of  the  deed,  by  which  the  property  had  become 
bound  by  the  trust.  I  should  have  felt  it  right,  therefore,  to 
interfere  as  to  these  500  oaks,  even  if  the  question  had  rested 
simply  upon  the  point  whether  they  were  left  standing  for  shelter 
or  ornament ;  but,  beyond  this,  I  think  it  clear  upon  the  evidence 
that  they  are   in   fact   ornamental   within    the  meaning  of  the 
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Masker      deed,  and  I  am  perfectly  satisfied  apon  the  evidence  that  they 
Mabkbr.     cannot  be  cut  down  without  impairing  the  beauty  of  the  place. 

I  am  of  opinion,  therefore,  that  the  injunction  must  go  as  to  the 
500  oaks ;  and  I  think  it  will  be  proper  to  extend  it  to  other  timber 
in  the  same  woods,  but  no  further.  It  must  be  borne  in  mind, 
however,  that  possibly  the  plaintiff's  case  may  not  ultimately  be 
established,  and  I  must  require  the  plaintiff  Thomas  John  Marker, 
therefore,  to  give  security,  as  in  WombweU  v.  Bellasyse  (i) ;  and,  upon 
the  same  principle,  I  think  the  security  must  be  extended  to  any 
loss  or  damage  the  defendant  Henry  William  Marker  may  incur  or 
sustain  by  reason  of  his  being  prevented  from  completing  the  sale 
of  the  500  oaks,  or  any  of  them.  And  if  the  defendant  Henry 
William  Marker  desires  it,  I  will  add  a  reference  to  the  Master  to 
inquire  whether  any  and  which  of  the  500  oak  trees,  or  any  and 
[  •28  ]  what  other  trees,  *standing  and  growing  in  the  three  woods,  can 
be  cut,  without  impairing  the  beauty  of  the  place  as  it  stood  at  the 
time  of  the  execution  of  the  settlement  of  the  11th  of  October,  1844. 
I  offer  that  inquiry  with  this  view, — that  thereport  maybe  brought 
before  the  Court  upon  petition  at  the  hearing  of  the  cause,  and 
then,  if  the  Court  should  be  of  opinion,  that,  under  the  very  par- 
ticular terms  of  this  trust,  the  true  result  is,  that  the  ornamental 
timber  is  to  be  protected  to  the  extent  merely  of  preserving  enough 
to  keep  up  the  beauty  of  the  place,  the  Court  will  at  once  be  in  a 
position  to  relieve  the  parties  from  the  difficulty  of  an  injunction, 
by  declaring  what  trees  may  be  cut  down.  It  is  for  the  defendant 
to  consider  whether  he  desires  to  have  that  inquiry  or  not. 

It  would  have  given  me  great  satisfaction,  if  I  had  been  able  to 
decide  the  question  between  the  parties ;  but  in  such  a  case,  all  I 
can  do  is  to  take  care  that  the  property  is  preserved.  The  proba- 
bility, I  think,  is,  that  in  the  result  it  will  turn  out  to  be  a  qualified 
and  not  an  absolute  protection  which  is  to  be  thrown  around  the 
timber — somewhat  similar  to  those  cases  before  Lord  Eldon,  where 
he  considers  how  far  the  appropriation  of  a  particular  part  of  a 
wood  for  the  purposes  of  a  ride,  would  or  would  not  be  a  dedication 
of  the  whole  forest  to  the  purpose  of  ornament  (2).  It  is  very 
possible  that  the  last  direction  in  the  declaration  of  trust,  "  that 
enough  of  the  most  ornamental  timber  shall  be  retained  to  preserve 
the  beauty  of  the  place  unimpaired,"  may  be  construed  as  applying 
to  certain  dedicated  portions,  and  not  to  the  whole  of  the  timber, 
and  that  is  my  reason  for  suggesting  the  inquiry. 

(1)  6  Ves.  110  d,  n.  (2)  Sw  ^  Vee  110  d,  n. 


▼OL.  Lxxxix.]        1851.     CH.     9  HAEE,  24—25.  821 

SMALLWOOD  v.   RUTTER.  issi. 

April  24. 
(9  Hare,  24—29;  S.  C.  20  L.  J.  Ch.  332  ;  15  Jur.  370;  17  L.  T.  0.  S.  118.)  \ 

The  Court  refused  to  dismiss  or  refer  to  the  Master  for  inquiry  the  bill  of       '^  y^n"^' 
infant  residuary  legatees  for  administration  of  a  testator's  estate,  filed  by  a         r  nj  -i 
next  friend,  although  the  estate  might  have  been  administered  under  a         ^      ^ 
claim,  or  the  fund  protected  by  payment  into  Court  under  the  Trustee 
Belief  Act, — the  propriety  of  any  expenses  incurred  being  a  matter  for 
consideration  in  ultimately  dealing  with  the  costs  of  the  suitw 

The  Court  had  regard  to  the  exercise  of  the  discretion  of  the  father  of  the 
infant  plaintiffs  in  authorising  the  suit, — no  improper  motives  appearing, 
although  the  father  did  not  contribute  to  the  maintenance  of  the  infants^ 
and  lived  apart  from  his  wife,  by  whom  the  infants  were  supported. 

In  the  absence  of  any  fact  impeaching  the  solvency,  conduct,  or  character 
of  the  next  friend  of  the  infant  plaintiffs  in  the  cause,  notwithstanding  he 
was  a  stranger  to  the  family,  the  Court  refused  to  refer  it  to  the  Master  to 
inquire  whether  he  was  a  proper  person  to  be  such  next  friend. 

A  TESTATRIX,  who  died  in  1849,  bequeathed  her  residuary  estate 
(which  consisted  only  of  personalty)  to  trustees  named  Butter  and 
Thompson,  upon  trust,  as  to  a  moiety,  for  her  daughter  Ellen 
Smallwood,  for  her  separate  use,  during  her  life,  without  power  of 
anticipation,  with  remainder  to  the  children  of  her  said  daughter ; 
and  as  to  the  other  moiety,  for  Ellen  Graham,  another  daughter, 
and  her  children,  in  like  manner. 

In  January,  1851,  a  bill  was  filed  in  the  names  of  the  infant 
children  of  Ellen  Smallwood  by  Stevens,  their  next  friend,  against 
the  executors  Butter  and  Thompson,  Edward  Smallwood,  and  the 
said  Ellen  his  wife,  and  the  Grahams,  alleging  that  Butter  (who  was 
a  solicitor,  and  was  empowered  by  the  will  to  retain  his  professional 
costs  out  of  the  trust  fund)  had  retained  more  than  he  ought  of 
such  funds,  and  that  Thompson,  the  other  executor,  acted  under 
his  control ;  charging  the  executors  in  general  terms  with  wilful 
neglect  and  default,  and  praying  that  the  estate  might  be 
administered  and  secured  under  the  direction  of  the  Court,  and  for 
a  receiver. 

The  defendants  (except  Edward  Smallwood  and  Ellen  his  wife) 
moved  that  the  bill  might  be  dismissed  with  costs,  or  that  it  might 
be  referred  to  the  Master  to  inquire  whether  it  was  fit  and  proper 
and  for  the  benefit  of  the  infant  plaintiffs,  that  the  suit  should  be 
further  prosecuted ;  and  if  he  should  find  in  the  affirmative,  that 
he  should  inquire  whether  Stevens  was  a  proper  person  to  be  next 
friend,  *and  if  not,  should  approve  of  some  other  person  in  his  [  *^o  ] 
place;  and  that  the  proceedings  in  the  meantime  might  be 
stayed. 

The  motion  was  supported  by  affidavits,  by  the  executors,  by 
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smallwood  Ellen  Smallwood  the  mother  of  the  infants,  and  by  Ellen  Graham 
RuTTKii.  A^d  her  husband,  denying  fully  the  charges  of  neglect  and  default, 
and  asserting  that  Stevens,  the  next  friend,  was  a  stranger  to  the 
family,  and  that  the  bill  was  filed  at  the  suggestion  of  the  defendant 
Edward  Smallwood  for  his  own  purposes  or  those  of  his  solicitor, 
or  to  gratify  vindictive  feelings,  which,  it  was  suggested,  the  latter 
entertained  against  Butter,  and  not  for  the  benefit  of  the  infants  ; 
that  Smallwood*s  marriage  with  Ellen  his  wife  had  been  against  the 
wishes  of  her  family ;  that  he  had  since  spent  or  lost  in  business 
the  greater  part  of  her  fortune,  and  had  become  bankrupt ;  that  his 
wife  had,  for  a  considerable  time,  lived  separate  and  apart  from  him, 
and  maintained  herself  and  her  children  by  her  own  exertions.  The 
opposing  affidavits  stated  that  the  suit  had  been  instituted  under 
the  authority  of  Smallwood,  the  father,  and  defendant ;  that  he  had 
authorised  the  nomination  of  himself  as  next  friend ;  and  that  the 
only  object  of  the  suit  was  the  benefit  of  the  infants. 

Mi\  Rolt  and  Mr.  Cole,  in  support  of  the  motion,  relied,  first, 
on  the  next  friend  being  an  entire  stranger  to  the  family  and  to  the 
case,  and  the  nominee  of  the  husband,  or  his  solicitor ;  secondly, 
that,  treating  the  suit  as  brought  at  the  instance  of  the  husband — 
the  circumstances  in  which  the  husband  was  placed,  the  fact  that 
the  wife  lived  apart  from  him,  and  maintained,  by  her  own  exertions, 
their  children — the  infant  plaintiflfs — the  husband  having  for  a 
considerable  time  ceased  to  contribute  to  their  support,  deprived  his 
[  ^26  ]  authority  of  any  weight ;  thirdly,  that  the  suit  *was  not  justified  by 
any  necessity  for  inquiry  or  any  danger  of  the  fund ;  that,  even  if 
it  were  proper  to  administer  the  trust  in  Court,  an  application 
should  have  been  made  to  the  trustees  to  pay  the  money  into  Court 
under  the  Trustee  Belief  Act,  10  &  11  Vict.  c.  96;  and  if  that 
application  had  failed,  and  a  suit  had  been  necessary,  the  pro- 
ceedings might  have  been  instituted  by  claim  under  clause  8,  Order 
I.  of  the  22nd  of  April,  1850.  They  cited  Nalder  y.  Hawkins  {t), 
Sale  v.  Sale  (2),  and  Fox  v.  Suwerkrop  (3). 

Mr.  Bethell  and  Mr.  Kinglake,  contra,  contended  that  the 
father,  as  the  natural  guardian  of  his  children,  might  exercise  his 
discretion  on  the  institution  of  such  a  suit  for  their  benefit ;  that 
the  minority  of  the  infants,  and  the  probable  duration  of  the  trust, 
rendered  it  proper  that  the  fund  should  be  protected;  and  that 

(1)  39  R  B.  190  (2  My.  &K.  243).       (3)  49  B.  E.  460  (1  Beav.  683). 

(2)  50  B.  B.  244  (1  Beav.  586). 
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the  mere  circumstance  that  suits  must  necessarily  be  attended  with    Smallwood 
costs,  had  never  been  regarded  by  the  Court  on  the  question  of  the      butteb. 
propriety  of  their  institution  in  such  cases. 

The  Vicb-Chancbllor  : 

This  motion  calls  upon  the  Court  to  exercise  a  very  difficult  and 
delicate  jurisdiction.  On  the  one  hand,  we  all  regret  the  great 
expense  incident  to  the  prosecution  of  suits  in  this  Court ;  but  on 
the  other  hand,  those  who  are  best  acquainted  with  the  forms  of  the 
Court  know  the  value  of  the  protection  thrown  around  the  property 
of  infants  by  having  it  administered  under  the  jurisdiction  of  the 
Court.  The  Court  has  to  consider  on  the  one  hand  the  great  benefit 
which  infants  derive  from  the  protection  thrown  around  their 
property,  and  on  the  other  hand  to  take  care  that  expense  is  not 
thrown  upon  infants'  estates,  either  from  malicious  motives,  or 
from  a  *motive  of  benefit  to  other  parties  who  may  be  interested  in  [  *27  ] 
prosecuting  such  suits.  The  primary  question  therefore,  in  all  these 
cases,  seems  to  me  to  be,  whether  the  suit  is  or  is  not  constituted 
with  any  sinister  motive ;  and  the  Court  must,  I  think,  be  extremely 
delicate  in  interfering  in  any  case  in  the  short  mode  in  which  it  is 
now  called  upon  to  interfere,  unless  it  is  perfectly  satisfied  that  some 
sinister  motive  has  led  to  the  proceeding.  I  think  that  the  more 
strongly,  because,  I  apprehend  that  in  all  questions  with  reference 
to  suits  for  the  administration  of  estates,  the  question  of  costs  is  in 
the  discretion  of  the  Court  at  the  hearing  of  the  cause ;  and  if  the 
Court  thinks  the  suit  has  been  improperly  or  imprudently  instituted, 
it  may  refuse  to  give  costs  out  of  the  estate,  and  thus  the  infants 
may  have  the  benefit  of  the  protection  of  the  Court  thrown  around 
them  without  having  to  bear  the  expense  of  the  suit.  Applying  the 
principle  to  the  present  case,  let  us  see  what  are  the  facts.  It 
is  undoubted  here  that  the  suit  was  instituted  by  the  direction  of 
the  father  of  the  infants.  The  father  must  be  considered  as  having 
the  legal  guardianship  of  the  infants.  That  cannot  be  denied. 
Having  that  guardianship  vested  in  him,  he  has  exercised  his 
discretion  in  determining  that  it  is  for  the  benefit  of  his  children 
that  the  suit  should  be  instituted,  and  their  property  secured  under 
the  direction  of  the  Court ;  and  this  motion,  in  truth,  calls  upon 
the  Court  to  exercise  its  own  discretion  against  the  discretion  of  the 
father. 

Now,  what  has  been  the  conduct  of  the  father  in  this  case  ?    I 
pass  by  the  observations  which  have  been  made  upon  the  facts 
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Smallwood  which  show  a  state  of  unfortanate  embarrassment.  He  is  separated 
RoTTEB.  from  his  wife,  not  apparently  from  any  misconduct  or  imputation  of 
misconduct,  but  in  consequence  of  his  pecuniary  difficulties.  He 
applies  to  a  solicitor,  by  whom  he  is  told,  that  the  only  mode  in 
which  the  property  can  be  protected  is  by  the  institution  of  a  suit 
[  ♦28  ]  *in  this  Court.  It  is  said  that  this  protection  would  have  been 
given  to  the  infants,  either  by  filing  a  claim,  or  by  the  trustees 
being  required  to  pay  the  fund  into  Court  under  the  Trustee  Belief 
Act.  It  is  true,  that  under  the  particular  circumstances  of  the  case, 
as  they  are  suggested  in  the  bill,  either  of  these  processes  might 
have  afforded  adequate  protection ;  but  it  is  in  the  power  of  the 
Court,  at  the  hearing  of  the  cause,  to  judge  of  this  question.  If  it 
should  think,  at  the  hearing,  that  a  claim  instead  of  a  bill  would 
have  been  effectual  for  the  purpose,  the  Court  may,  under  the 
Orders  (if  I  remember  rightly)  restrict  the  amount  of  costs  to  be 
allowed  out  of  the  estate  to  those  which  would  have  been  incident 
to  a  claim.  The  Court  may  also  consider  whether  the  costs  shall 
come  out  of  the  estate  with  reference  to  the  consideration  that 
application  might  have  been  made  to  the  trustees  to  bring  the  fund 
into  Court  under  the  Trustee  Belief  Act. 

I  do  not  see  any  want  of  bona  fides  on  the  part  of  the  father  in 
the  institution  of  this  suit.  One  circumstance  struck  me,  which  has 
not  been  particularly  commented  upon,  that,  in  the  instructions  for 
filing  this  bill,  the  father  was  named  as  next  friend,  but  in  framing 
the  suit  he  was  made  a  defendant.  It  is  difficult,  therefore,  to  say 
that  he  did  not  intend  bond  fide  to  act  for  the  benefit  of  the  infants, 
when  he  himself  was  to  be  named  as  next  friend,  subject  to  all  the 
liabilities  and  consequences  to  arise  out  of  the  institution  of  the  suit. 
I  think,  therefore,  that  so  far  as  relates  to  general  principle,  there 
is  no  ground  on  which  I  can  dismiss  the  bill,  or  refer  it  to  the 
Master  to  inquire  whether  the  suit  is  for  the  benefit  of  the 
infants. 

It  is  said  that  the  bill  contains  a  variety  of  allegations  against  the 
trustees  of  breaches  of  trust,  of  wilful  default,  and  allegations  on  the 
[  *29  ]  subject  of  costs  incurred  by  the  trustees,  *having  regard  to  the 
particular  clause  introduced  into  the  will  on  that  subject.  It  is  a 
sufficient  answer  to  this,  that  all  the  allegations  will  have  to  be 
dealt  with  by  the  Court  at  the  hearing.  It  will  be  quite  in  the 
power  of  the  Court  to  dismiss  the  bill  with  costs,  so  far  as  these 
charges  are  concerned,  in  case  they  are  not  established. 

With  regard  to  the  next  object  of  the  motion,  the  removal  of  the 
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next  friend,  I  have  considered  the  aflBdavits  very  carefully,  and  all    smai.lwood 
the  statements  on  the  subject  of  the  next  friend.    The  circumstances      rutter. 
under  which  he  was  named  as  next  friend  are  open  to  some  degree 
of  suspicion ;  but  I  do  not  think  there  is  any  substantial  case  made 
either  against  his  solvency,  character,  or  conduct.     I  must  refuse 
the  motion,  but,  under  the  circumstances,  without  costs. 


ILLTNGWORTH  v.  COOKE  (1). 

(9  Hare,  37—39 ;  S.  C.  20  L.  J.  Ch.  512;  15  Jur.  572;  17  L.  T.  0.  S.  220.) 

A  gift  to  all  the  grandchildren  of  the  testatrix,  **  with  the  exception  of 

one,   viz. "  established  as  a  gift  to  the  class,  not  affected  by  the 

incomplete  exception. 

Cathbrinb  Ferrbll,  a  widow  lady  residing  in  Honduras,  after 
bequeathing  5001.  sterling  and  some  specific  articles  to  her  daughter, 
proceeded : 

**  To  all  my  grandchildren,  with  the  exception  of  one,  viz. , 

I  will  and  bequeath  the  remainder  of  the  proceeds  of  my  property, 
after  paying  the  afore-mentioned  5001.,  share  and  share  alike,  to 
tliem  and  their  heirs  for  ever." 

Marshall  Bennett,  the  executor  of  the  testatrix,  remitted  the 
proceeds  of  her  residuary  estate  to  England,  and  the  shares  of  five 
grandchildren  were  paid  over  to  them,  the  share  of  the  plaintiff, 
who  was  an  infant,  being  retained.  Bennett  died,  and  his  executors 
were  advised  that  the  exception  made  or  intended  in  the  above 
bequest  rendered  the  gift  doubtful. 


1851. 
A/ ay  5, 

TUUNEK, 
V.-C. 

I  37] 


Mr.  Roll  and  Mr.  Seltvyn,  for  the  plaintiff,  contended,  first, 
that  it  was  not  competent  to  the  executors  of  Bennett  to  take  the 
objection  after  the  payments  which  had  been  made  by  their  testator ; 
and  secondly,  that  there  was  an  effectual  gift  to  all  the  grand- 
children. The  utmost  inference  which  arose  from  the  words  of 
exception  was,  that  *the  testatrix  had  at  one  time  entertained  a 
design,  which  she  had  never  carried  into  effect,  of  excepting  one  of 
her  grandchildren.  The  gift  was  plain  and  distinct,  and  included 
all  the  grandchildren  living  at  the  death  of  the  testatrix.  The 
uncertainty  was  created  only  by  the  exception,  and  would  not  render 


(1)  OillY.  Bayshaw  (1866)  L.  B.  2 
Eq.    749,   35  L.   J.   Ch.    842 ;    In  re 


Macduff  [1896]  2  Ch.  451,  74  L.  T. 
706. 
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the  gift  void.  [They  cited  Campbell  v.  Brownrigg  (i),  Arthur  v. 
Hughes  (2)  and  other  cases.] 

The  Yice-Ghancellor  held,  that  the  defendants  were  not  pre- 
cluded from  taking  the  objection,  and  submitting  the  title  of  the 
plaintiff  to  the  judgment  of  the  Court. 

Mr.  Piggott,  for  the  executors  of  Bennett.     *     *     * 

The  Vicb-Chancbllor  : 

I  think,  upon  the  whole  construction  of  the  will,  that  the  plaintiff 
is  entitled  to  this  fund.  I  am  better  satisfied  with  the  analogy 
which  has  been  suggested  between  this  case  and  the  cases  of 
uncertainty,  than  with  the  argument  which  has  been  founded  on 
the  cases  of  imperfect  revocation.  I  think  that  I  must  consider  the 
testatrix  as  *not  having  made  up  her  mind  whether  she  would 
except  any  of  her  grandchildren,  or  which  of  them  she  would 
except,  from  the  benefit  of  her  residuary  bequest;  and  in  the 
absence  of  any  expression  of  her  determination  to  except  any  par- 
ticular grandchild,  the  gift  will  take  effect  in  favour  of  the  grand- 
children as  a  class.    In  the  case  of  a  devise  by  a  testator  of  his  real 

estate,   except  close,  it   could    not   be  said  that  the  whole 

devise  was  void  for  the  want  of  a  specification  of  the  close  intended 
to  be  excepted.  If  it  would  not  make  the  devise  void,  when  the 
blank  occurs  in  the  description  of  the  excepted  part  of  the  estate,  I 
think  it  will  not  do  so  in  the  case  of  the  blank  occurring  in  respect 
of  the  person ;  and  that  the  gift  to  the  class  in  this  case  is  not 
defeated  by  the  words  which  follow. 


1851. 

Aj)ril  29. 

A/ay  1. 

Turner, 
V.C. 

[47] 


SQUIRE  V.   FORD  (8). 

(9  Hare,  47—61 ;  S.  C.  20  L.  J.  Cli.  308  ;  15  Jur.  619 ;  17  L.  T.  O.  S.  119.) 

By  a  deed  conveying  the  real  and  personal  estate  of  a  debtor  to  trustees 
for  the  benefit  of  his  creditors,  the  creditors  executing  the  deed  covenanted 
that  it  should  operate  as  a  release  of  all  actions,  debts,  judgments,  claims, 
and  demands,  both  at  law  and  in  equity,  which  any  of  them  might  have 
against  the  debtor  or  his  estate  or  effects,  for  or  by  reason  of  all  or  any  of 
the  debts  or  engagements  to  them  respectively  due  or  owing  by  him ;  such 
covenant  not  to  destroy  any  mortgage,  pledge,  lien,  or  other  specific  security 
which  any  creditor  possessed:  Held,  upon  the  construction  of  the  entire 
deed,  that  the  general  words  had  not  the  effect  of  releasing  a  judgment 
previously  obtained  by  one  of  the  creditors  who  executed  the  deed,  so  as  to 
affect  the  priority  of  the  creditor  as  between  himself  and  a  judgment 


(1)  65R.R.  390(1  Ph.  301). 

(2)  55  R.  R.  152  (4  Beav.  506). 


(3)  Adams  v.  AngeU  (1876)  5Ch.  D. 
634,  46  L.  J.  Ch.  352,  36  L.  T.  334. 
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creditor  who  was  not  a  party  to  the  deed,  or  so  as  to  preclude  the  judgment        Squirk 
creditor  who  executed  the  deed  from  enforcing  the   right    which   the  *• 

judgment  gave  him  as  against  the  estate  vested  in  the  trustees.  Ford. 

A  judgment  creditor  who  had  executed  a  deed,  whereby  the  real  and 
personal  estate  of  the  debtor  were  conveyed  to  trustees  for  the  benefit  of 
such  of  his  creditors  as  should  execute  the  deed,  assigned  his  judgment  to 
the  trustees :  Held,  that  the  assignment  would  not  have  the  effect  of  merging 
the  judgment  in  the  trust  estate,  and  that  the  judgment  creditor  was 
entitled  to  sue  on  behalf  of  himself  and  all  such  other  creditors,  for  the 
establishment  of  their  rights  in  respect  of  the  trust  estate  and  the  execution 
of  the  trusts. 

The  plaintiff,  Squire,  obtained  a  judgment  of  Trinity  Term,  1848, 
against  W.  A.  H.  Arundell,  for  6051.  Gs.  8d.  and  91.  18«.  6d.  for 
damages  and  costs,  which  was  duly  registered  on  the  19th  of 
August,  1848.  The  defendant.  Ford,  also  obtained  a  judgment 
against  W.  A.  H.  Arundell,  for  8,000Z.  as  a  security  for  1,495Z.  188.  6d. 
and  interest ;  and  this  judgment  was  registered  on  the  1st  of 
November,  1848. 

By  a  deed,  dated  the  27th  of  December,  1848,  made  between 
W.  A.  H.  Arundell,  of  the  first  part ;  H.  Cotterill  and  two  others, 
as  trustees,  of  the  second  part ;  and  the  several  persons  who  were 
creditors,  and  who,  by  themselves  or  their  copartners  or  agents, 
executed  the  deed,  of  the  third  part :  reciting  that  W.  A.  H.  Arundell 
was  seised  of  a  certain  mansion-house  and  lands,  subject  to  certain 
mortgages  to  Cotterill  and  other  persons,  and  also  subject  to  the 
costs  due  and  to  become  due  to  Cotterill,  and  the  charges  due  to 
Hoggart  &  Co.  in  respect  of  an  attempted  sale  of  the  premises ;  and 
reciting  that  W.  A.  H.  Arundell  was  entitled  to  certain  furniture 
and  fixtures,  plate,  and  other  personal  estate ;  and  that,  being 
indebted  to  various  persons,  he  had  proposed  and  agreed  to  execute 
an  assignment  of  the  said  real  and  personal  estate  and  effects  to  the 
♦three  trustees  (the  parties  of  the  second  part),  in  trust,  for  the  [  *iS  l 
benefit  of  his  creditors  ;  **  to  which  the  creditors,  parties  thereto  of 
the  third  part,  had  agreed,  and  to  accept  the  same  in  full  discharge 
of  their  respective  debts,  and  to  enter  into  such  covenants  in  that 
behalf  as  are  thereinafter  contained : "  And  the  said  W.  A.  H. 
Arundell  thereby  conveyed  and  assigned  the  said  real  and  personal 
estates  to  the  said  three  trustees,  upon  trust  for  sale,  and  to  stand 
possessed  of  the  monies  to  arise  from  such  sale,  upon  trust,  to  pay 
the  costs  of  the  indenture  and  of  executing  the  trusts  ;  and,  in  the 
next  place,  to  pay  and  satisfy,  rateably  and  proportionably,  and 
without  any  preference  or  priority,  to  the  creditors,  parties  thereto 
of  tiie   third  part,  the  several  debts  or  sums  set  opposite  their 
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squikk  respective  names  therein,  and  to  pay  the  surplus  proceeds,  if  any, 
FoBD.  to  W.  A.  H.  Arundell,  his  executors,  administrators,  and  assigns : 
And  it  was  thereby  witnessed,  that,  in  consideration  of  the  premises, 
the  parties  thereto  of  the  third  part  covenanted  with  W.  A.  H. 
Arundel],  that,  immediately  after  the  indenture  should  be  discharged 
from  the  provision  thereinafter  contained  for  making  void  the  same, 
the  covenant  now  in  statement  should  operate  and  enure,  and  might 
be  pleaded  in  bar,  as  a  good  and  effectual  release  and  discharge  of  all 
and  all  manner  of  actions,  suits,  bills,  bonds,  writings,  obligations, 
debts,  dues,  duties,  accounts,  sum  or  sums  of  money,  judgmente, 
extents,  executions,  trespasses,  trusts,  claims,  and  demands,  both  at 
law  and  in  equity,  or  otherwise  howsoever,  which  they  or  any  of  them, 
or  their  or  any  of  their  heirs,  executors,  or  administrators,  then  had, 
or  thereafter  might  have,  claim,  challenge,  or  demand  against  the 
said  W.  A.  H.  Arundell,  his  heirs,  executors,  or  administrators,  or  his 
or  their  estate  or  effects,  or  any  of  them,  for  or  by  reason  or  on  account 
of  all  and  every  or  any  of  the  debts  and  engagements  to  them  or  any 
of  them  respectively  then  due  and  owing  from  or  by  the  said  W.  A.  H. 
Arundell,  or  of  any  interest,  exchanges,  or  commission,  due  or 
f  •ig  ]  demandable  *for  the  same,  or  any  other  matter,  cause,  or  thing 
whatsoever,  in  respect  of  the  same  debts  or  engagements  ;  but  so, 
nevertheless,  that  the  covenant  now  in  statement  should  not 
operate  upon  or  destroy  any  mortgage,  pledge,  lien,  or  any  other 
specific  security  which  any  creditor  then  possessed  in  respect  of  his 
debt.  And  further,  that  if  in  the  meantime,  and  before  the  inden- 
ture should  be  discharged  from  the  said  proviso,  the  said  creditors 
or  any  of  them,  or  their  or  any  of  their  respective  partner  or 
partners,  should  commence  or  prosecute  any  action  or  actions,  suit 
or  suits,  at  law  or  in  equity,  or  take  any  proceedings  against  the 
said  W.  A.  H.  Arundell,  his  heirs,  executors,  or  administrators 
(except  for  conformity  or  for  making  available  any  such  mortgage, 
charge,  lien,  or  specific  security,  as  aforesaid),  for  or  on  account  of 
the  whole  or  any  part  or  parts  of  the  debt  or  debts  then  due  and 
owing  by  the  said  W.  A.  H.  Arundell  to  them  or  any  of  them,  then 
and  in  every  such  case,  and  immediately,  the  debts  or  debt  for  or 
in  respect  of  which  such  action  or  actions,  suit  or  suits,  or  pro- 
ceedings should  have  been  so  commenced  or  prosecuted,  should 
become  absolutely  forfeited,  and  this  covenant  should  operate  and 
enure,  and  might  be  pleaded  in  law,  as  a  good  and  effectual  release 
and  discharge  of  such  debt  or  debts  respectively.  Provided  always, 
and   it  was  thereby   agreed  and   declared   between   and    by  the 
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parties  thereto,  that  nothing  therein  contained  should  extend  or  be  squirr 
deemed  to  extend  to  prevent  the  said  several  creditors,  parties  ^J^^ 
thereto,  or  any  of  them,  their  or  any  of  their  respective  heirs, 
executors,  administrators,  or  assigns,  from  enforcing  or  otherwise 
obtaining  the  full  benefit  of  any  charge  or  lien  which  they  or  any 
of  them  then  had  upon  any  estate  or  effects  whatsoever,  or  from 
suing  or  prosecuting  any  person  or  persons  other  than  the  said 
W.  A.*  H.  Arundell,  his  heirs,  executors,  or  administrators,  who 
was  or  were,  or  should  or  might  be  liable  or  accountable  for  the 
payment  or  making  good  to  any  of  the  *said  creditors  of  all  or  any  [  •50  ] 
part  of  their  said  respective  debts,  either  as  drawers,  indorsers,  or 
acceptors  of  any  bill  or  bills  of  exchange  or  promissory  note  or 
notes,  or  as  being  jointly  or  severally  bound  in  any  bond  or  bonds, 
obligation  or  obligations,  or  other  instrument  or  instruments,  or  as 
being  liable  or  accountable  for  the  payment  of  any  such  debt  or 
debts,  without  having  subscribed  any  bill,  note,  bond,  or  other 
instrument  whatsoever,  or  otherwise  howsoever,  as  if  the  indenture 
now  in  statement  had  never  been  made. 

The  indenture  then  provided,  that  if  all  the  creditors  of  W.  A.  H. 
Arundell,  whose  debts  respectively  amounted  to  8,0001.  and 
upwards  (not  sufficiently  secured),  should  not  execute  the  indenture 
on  or  before  the  term  therein  mentioned,  the  indenture  and  every- 
thing therein  contained  (but  subject  and  without  prejudice  to  any 
sale,  disposition,  or  other  act  made  or  done  under  the  same,)  should 
cease,  determine,  and  be  utterly  void,  to  all  intents  and  purposes 
whatsoever. 

The  plaintiff  was  one  of  the  creditors  who  executed  the  foregoing 
deed. 

An  indenture,  dated  the  18th  of  June,  1849,  was  made  by  the 
plaintiff  Squire  of  the  one  part,  and  the  three  trustees  of  the 
deed  of  the  27th  of  December,  1848,  of  the  other  part,  reciting 
that  deed,  and  that  thereby  all  the  real  and  personal  estate  and 
effects  of  W.  A.  H.  Arundell  were  assigned  and  transferred  to  the 
said  trustees,  in  trust  for  the  benefit  of  such  of  the  creditors  of 
W.  A.  H.  Arundell  as  should  execute  the  same  deed ;  that  a  first 
dividend  of  4«.  in  the  pound  was  payable  under  such  deed ;  that 
the  said  judgment  obtained  by  Squire  was  wholly  unsatisfied  ;  and 
that  Squire  had  consented  and  agreed  to  transfer  to  the  said 
parties  of  the  second  part,  as  such  trustees  for  the  creditors  of 
W.  A.  H.  Arundell,  the  said  *judgment  debt,  and  all  monies  secured  [  's^  ] 
and  payable  thereby,  in  consideration  of  the  several  dividends 
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Squire  payable  and  to  be  paid  under  the  said  recited  deed;  and  the 
FoBD.  plaintiff  Squire  thereby,  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  premises,  assigned  and  transferred  unto  the 
said  three  trustees  the  recited  judgment  debt  and  costs,  and  the 
full  and  whole  force,  benefit,  and  effect  thereof,  and  all  the  right, 
title,  and  interest  of  the  plaintiff  in  or  to  the  same,  To  have  and 
receive  the  said  judgment  debt  and  costs,  sum  and  sums  of  money, 
or  other  the  premises,  to  the  said  parties  of  the  second  part,  and 
the  survivors  or  survivor,  &c.,  absolutely,  as  such  trustees  or 
trustee  as  aforesaid. 

The  bill  was  filed  by  Squire  on  behalf  of  himself  and  all  other 
the  creditors  of  W.  A.  H.  Arundell,  who  by  themselves,  their  co- 
partners and  agents,  had  executed  the  deed  of  the  27th  of  December, 
1848  (alleged  to  be  upwards  of  sixty -five  in  number),  except  such 
of  them  as  were  defendants, — against  Ford,  who  had  not  executed 
the  deed,  W.  A.  H.  Arundell,  the  trustees  appointed  by  the  deed, 
and  certain  of  the  creditors  who  had  executed  it.  The  bill  prayed 
a  declaration,  that  the  said  judgment  obtained  by  the  plaintiff 
constituted  a  subsisting  lien  and  charge  upon  all  the  said  real 
estates  and  all  other  the  real  estate  of  W.  A.  H.  Arundell,  and  a 
lien  and  charge  in  priority  to  the  judgment  of  the  defendant  Ford 
and  to  his  claim  in  respect  thereof,  and  in  priority  also  to  the 
several  liens  or  charges  of  the  other  defendants;  that  the  real 
estates  might  be  sold ;  and  that,  out  of  the  monies  to  arise  from 
such  sale,  the  amount  due  for  principal,  interest,  and  costs,  in 
respect  of  the  plaintiff  *s  judgment,  might  be  paid  to  the  defendants 
Gotterill  and  the  two  other  trustees,  as  such  trustees  as  aforesaid* 
or  otherwise  to  the  plaintiff  for  the  benefit  of  the  plaintiff  and  all 
other  persons  beneficially  interested  therein,  according  to  their 
[  •62  J  respective  rights ;  *and  that  the  residue  of  the  monies  to  arise 
from  such  sale  might  be  dealt  with  as  the  Court  should  think  fit ; 
and  for  a  receiver. 

The  Solicitor-General  and  Mr.  G,  L.  Rmsell,  for  the  plaintiff. 

Mr.  Bethell,  Mr.  Bacon,  Mr.  Hare,  Mr.  Miller,  Mr.  Batten,  and 
Mr.  Bentinch,  tor  the  several  defendants;  who  did  not  oppose  the 
execution  of  the  trusts  of  the  deed  of  December,  1848,  under  the 
direction  of  the  Court. 

Ml'.  Toller,  for  the  defendant  Ford,  contended,  that  the 
plaintiff  was  not  enlitled  to  sustain  the  suit,— arguing,  first,  that 
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the  execution  by  the  plaintiff  of  the  deed  of  December,  1848,  squire 
operated  as  a  release  of  his  judgment ;  secondly,  that  the  deed  of  ford. 
June,  1849,  had  the  effect  of  merging  the  plaintiff's  judgment  debt; 
and,  lastly,  that,  supposing  the  plaintiff  still  to  be  a  judgment 
creditor  of  W.  A.  H.  Arundell,  yet  he  was  not  therefore  enabled  to 
sue  on  behalf  of  himself  and  the  creditors,  under  the  deed  of 
December,  1848. 

Lindo  V.  Undo  (i)  and  other  cases  mentioned  in  the  judgment 
were  cited. 

The  Vicb-Chancbllor  :  iV«y  i. 

Three  questions  have,  as  I  understand  it,  been  raised  on  the 
part  of  the  defendant  Ford,  on  whose  behalf  the  points  in  the  case 
have  been  principally  argued.  It  has  been  contended,  first,  that 
the  plaintiff's  judgment  was  released  by  the  deed  of  the  27th  of 
December,  1848  ;  secondly,  that  *it  was  merged  by  the  deed  of  the  ^  *^^  ] 
ISth  of  June,  1849  ;  and,  thirdly,  that  the  suit  cannot  be  maintained 
by  the  plaintiff,  as  on  behalf  of  himself  and  the  creditors,  under 
the  deed  of  the  27th  of  December,  1848. 

The  first  point  appears  to  me  to  depend  wholly  upon  what  were 
the  rights  of  the  plainliff  Squire  at  the  time  of  the  execution  of  the 
deed  of  the  27th  of  December,  1848,  and  upon  the  construction  of 
that  deed.  There  cannot,  I  think,  be  any  doubt,  that,  at  the  time 
of  the  execution  of  the  deed  in  question,  the  plaintiff  Squire  had  a 
valid  charge  upon  the  estate,  under  tlie  stat.  1  &  2  Vict.  c.  110.  By 
the  18th  section  of  that  statute,  it  is  expressly  provided,  '^  that  a 
judgment  already  entered  up  or  to  be  hereafter  entered  up  against 
any  person  in  any  of  her  Majesty's  superior  Courts  at  Westminster, 
shall  operate  as  a  charge  upon  all  lands,  tenements,"  &c.,  "of  or  to 
which  such  person  shall,  at  the  time  of  entering  up  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed,  or  entitled,  for  any  estate 
or  interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  or  over  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  and  shall 
be  binding  as  against  the  person  against  whom  judgment  shall  be 
so  entered  up,  and  against  all  other  persons  claiming  under  him 
after  such  judgment,  and  shall  also  be  binding  as  against  the  issue 
of  his  body,  and  all  other  persons  whom  he  might,  without  the 
(1)  49  B.  E.  419  (1  Beav.  496). 
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Squirk       assent  of  any  other  person,  cut  off  and  debar  from  any  remainder. 

Ford.  reversion,  or  other  interest  in  and  out  of  the  said  lands,  tenements," 
&c. ;  ''  and  that  every  judgment  creditor  shall  have  such  and  the 
same  remedies,  in  a  court  of  equity,  against  the  hereditaments  so 
charged,  by  virtue  of  this  Act  or  any  part  thereof,  as  he  would  be 

[  *54  ]  entitled  to  in  case  the  person  against  whom  such  ^judgment  shall 
have  been  so  entered  up,  had  power  to  charge  the  same  heredita- 
ments, and  had,  by  writing  under  his  hand,  agreed  to  charge  the 
same  with  the  amount  of  such  judgment  debt  and  interest  thereon ; 
provided  that  no  judgment  creditor  shall  be  entitled  to  proceed  in 
equity  to  obtain  the  benefit  of  such  charge,  until  after  the  expiration 
of  one  year  from  the  time  of  entering  up  the  judgment."  There 
was,  therefore,  at  the  date  of  the  deed  of  the  27th  of  December,  1848, 
an  existing  charge  upon  the  estate  in  favour  of  Squire,  although  it 
could  not  be  enforced  in  equity,  the  year  not  having  elapsed.  The 
point,  therefore,  to  be  considered  is,  whether  the  charge  was 
released  by  the  deed. 

In  determining  this  question,  the  intention  of  the  parties  to  the 
deed  is,  I  think,  first  to  be  considered  ;  for  the  Courts  are  bound,  in 
determining  questions  of  this  nature,  to  pay  very  great  regard  to 
that  intention.  That  doctrine  was  clearly  laid  down  in  the  case  of 
Solly  V.  Forbes  (i) ;  and  that  case  appears  to  me  to  have  so  important 
a  bearing  upon  the  present  question,  and  so  fully  expresses  the 
views  which  I  entertain  upon  it,  that  I  will  read  some  parts  of  the 
judgment.  In  SoUy  v.  Forbes,  a  release  was  given  by  the  plaintiffs 
to  Ellerman,  one  of  two  partners,  with  a  provision  that  it  should  not 
prejudice  any  claim  which  the  plaintiffs  might  have  against  Forbes, 
the  other  partner ;  and  that,  in  order  to  enforce  the  claim  against 
Forbes,  it  should  be  lawful  for  the  plaintiffs,  to  sue  Ellerman,  either 
jointly  with  Forbes,  or  separately.  In  an  action  by  the  plaintiffs 
against  Ellerman  and  Forbes,  this  release  having  been  pleaded  by 
Ellerman,  and  set  out  on  oyer  in  the  replication,  with  an  averment 
that  the  action  was  prosecuted  against  Ellerman  jointly  with 
Forbes,  for  the  purpose  of  enabling  plaintiffs  to  recover  payment  of 

[  *55  ]  monies  due  from  ''^Forbes  and  Ellerman  to  the  plaintiffs,  either  out 
of  the  joint  estate  of  Forbes  and  Ellerman,  or  from  Forbes  or  his 
separate  estate,  the  replication  was  demurred  to,  and  the  demurrer 
overruled.  The  Chief  Justice  Dallas,  in  giving  judgment  in  that 
case,  went  very  fully  into  the  effect  which  is  to  be  given  to  a  general 
release  with  reference  to  restrictive  clauses  which  are  put  upon  the 

(1)  22  R.  B,  641  (2  Brod.  &  B.  38). 
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release;  he  says  (i),  "The  circumstances  under  which  this  case  Squibb 
comes  before  the  Court  will  appear  by  referring  to  the  pleadings  at  fobd. 
large.  The  general  question  which  arises  is,  whether  the  release 
as  set  forth  constituted  a  bar  to  the  action.  Of  the  intention  of 
the  parties  no  doubt  can  be  entertained.  It  was  meant  to  release 
Ellerman  as  to  person  and  effects,  but  not  Forbes ;  and,  therefore,  to 
retain  against  Ellerman  every  right  and  remedy  necessary  to  enforce 
payment  from  Forbes.  But  so  to  construe  the  release  as  to  make 
it  a  release  of  both,  which  it  would  be  if  no  action  could  be  brought 
against  Forbes,  because  Ellerman  could  not  be  joined,  would  make 
it  operate,  not  to  effectuate,  but  to  defeat  the  intent  of  the  parties. 
As  little  doubt  can  exist  upon  the  words  made  use  of  to  effectuate 
the  intent,  as  upon  the  intent  itself.  It  is  not  an  absolute  and 
unqualified  release,  but  in  terms  conditional  and  provisional,  being 
made  subject  to  an  exception ;  such  exception  forming  part  of  the 
same  sentence  with  the  words  of  release,  and  immediately  connecting 
with  and  attaching  upon  them,  and  introductory  to  and  followed  up 
by  a  proviso,  by  which  it  is  expressly  declared,  that  nothing  con- 
tained in  the  deed  of  release  shall  be  taken  to  release  or  in  any  way 
prejudice  or  affect  any  demands  of  the  plaintiffs,  either  against  the 
said  John  Forbes  separately,  or  as  a  partner  with  Ellerman.  Now, 
it  would  be  to  release,  and  in  every  way  to  affect  the  demand 
against  Forbes  as  partner  with  Ellerman,  to  give  such  operation 
to  the  release  as  in  effect  to  make  it  a  release  *to  both,  by  making  [  *56  ] 
it  a  bar  to  an  action,  in  which,  for  the  recovery  of  a  joint  debt,  both 
must  be  jointly  sued.  Nor  does  this  even  rest  on  negative,  though 
necessary,  construction ;  for,  in  a  subsequent  part  of  the  deed  it  is 
expressly  provided  and  declared  to  be  the  true  intent  and  meaning 
of  the  release,  that  it  shall  be  lawful  for  the  plaintiffs  to  commence 
and  prosecute  any  action  against  the  said  Abraham  Ellerman 
jointly  with  the  said  John  Forbes,  for  the  recovery  of  the  joint  debt 
due  from  them ;  and  this  is  a  joint  action  for  the  recovery  of  such  debt, 
being  therefore  an  action  expressly  and  in  direct  terms  authorised 
by  the  deed  of  release  itself.  But  against  this,  objections  of  a 
technical  and  artificial  nature  have  been  raised,  and  we  have  been 
referred  to  many  cases,  in  which  it  has  been  held,  that  a  saving  or 
condition  repugnant  to  the  nature  of  the  grant  is  void,  and  that 
the  grant  remains  absolute  and  unqualified,  the  condition  no  way 
operating  in  restraint  of  the  grant.  It  is  not  necessary  to  pursue 
these  cases  into  their  detail :  they  are  all  cases  of  notoriety,  the  law 

(1)  22  E.  R.  645  (2  Brod.  &  B.  46). 
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squihk  of  which  is  not  to  be  disputed  ;  and  the  only  question  is  upon  their 
Ford.  application.  But  with  respect  to  them  all  I  would  observe,  that  in 
one  of  the  cases  cited  at  the  Bar  it  was  correctly  stated,  that  the 
rule  of  construction  in  modern  limes  has  been  more  equitable  than 
formerly ;  Courts  looking  rather  to  the  intention  of  the  parties 
than  to  the  strict  letter,  not  suffering  the  latter  to  defeat  the  former, 
but  in  certain  cases  of  exception,  to  which  it  is  not  now  necessary 
to  refer.  Taking  these  cases,  however,  such  as  they  are,  the 
application  sought  to  be  established  is  altogether  fallacious.  It  is 
assumed  that  wherever  the  word  '  release '  is  made  use  of,  it  must 
operate  absolutely  and  unconditionally,  though  immediately  and 
in  the  same  sentence  followed  by  words  which  show  it  to  be 
partial  and  particular  only,  and  the  general  words  being  in 
no  respect  repugnant  to  the  special  words,  but  the  latter  a 
qualification  merely  of  the  former,  leaving  the  release  to  operate 
[  *57  ]  *to  every  purpose,  except  to  the  exclusion  of  the  particular  purpose 
which  the  parties  have  declared  it  to  be  their  intention  it  shall  not 
exclude.  This  being  apparent,  both  in  terms  and  meaning,  what 
are  the  rules  of  law  which  apply,  narrowing  them  to  the  particular 
point?  I  pass  over  the  general  and  leading  principle,  that  the 
intent  of  the  parties  shall  prevail  as  far  as  by  law  it  may ;  and, 
further,  that  Courts  will  be  anxious  so  to  construe  the  law,  as  to 
give  effect  to  that  intent,  provided  it  do  not  contravene  any  funda- 
mental rules  of  the  policy  of  the  law.  If  a  deed  can  therefore 
operate  two  ways,  one  consistent  with  the  intent  and  the  other 
repugnant  to  it,  Courts  will  be  ever  astute  so  to  construe  it  as  to 
give  effect  to  the  intent ;  and  the  construction,  I  need  not  add,  must 
be  made  on  the  entire  deed.  The  passage  cited  at  the  Bar  is  to  this 
effect  material :  '  I  do  exceedingly  commend  the  Judges  (said  Lord 
Hobabt)  that  are  curious  and  almost  subtile  ...  to  invent  reasons 
and  means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act'  (i);  and  it  has  been  correctly  added,  that, 
in  the  case  of  Crossing  v.  Scudamore  (2),  Lord  Hale  cites  and 
approves  of  the  passage  in  Hobart,  which  is  again  referred  to  by 
WiLLEs,  Ch.  J.,  in  the  case  in  2  Wilson  (3),  and  is  cited,  to  be 
approved  of  and  to  be  governed  by,  in  many  other  cases.  Not  to 
go  through  all  the  authorities  which  are  to  be  found,  it  will  be 

(1)  Earl  of  CIanrickard'8  case,  Hob.  (2)  1  Vent.  141. 

277.     [The  citation    is  now    slightly  (3)  2  Wils.  75. 

corrected  from  the  original  report.] 
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sufficient  to  select  one  or  two  only,  and  these  will  refer  to  the  rest.       Squiric 

In  Mmris  v.   Wilford  (i),  it  was  expressly  decided,  that  a  release       yonv. 

shall  be  construed  according  to  the  particular  purpose  for  which  it 

was  made.     Jones,  Wyld,  and  Twisdbn,  Justices,  were  of  opinion, 

on  the  first  argument,  that  the  release  is  no  bar,  notwithstanding 

the  general  words ;  for,  being  made  for  particular  purposes,  *the       [  •^8  ] 

general    words   are    to   be   guided  by  the    particular    purposes. 

Bainsford,  Ch.  J.,  contra.    The  case  was  argued  a  third  time, 

when  by  the  whole  Court  judgment  was  given  for  the  plaintiff.    In 

Paylerv.  Homer  sham  {2)^  Lord  Ellbnborough  adopts  the  position, 

that  the  general  words  of  a  release  may  be  restrained  by  the 

particular  recital.    '  Common  sense,'  said  his  Lordship,  '  requires 

that  it  should  be  so ;   and  in  order  to  construe  any  instrument 

truly,  you  must  have  regard  to  all  parts,  and  especially  to  the 

particular  words  of  it.*     The  case  in  Bolle  to  this  effect,  though 

said  to  have  been  denied  by  Lord  Holt  to  be  law,  '  seems  to  me,' 

said  Lord  Ellenborouoh,  'as  sound  a  case  as  can  be  stated.' 

And  Mr.  Justice  Baylby  adds, '  There  is  no  doubt  but  a  particular 

recital  in  a  deed  will  restrain  the  general  words.' " 

There  we  get  the  principle  very  distinctly  laid  down,  which  is  to 
govern  the  Court  in  construing  releases  with  exceptions.  Following 
that  principle,  I  have  to  ascertain  the  intention  of  the  parties  to 
this  deed,  with  reference  to  the  release  of  the  charge ;  and  I  think 
the  intention  is  principally,  and  indeed  almost  wholly,  to  be  collected 
from  the  releasing  clause  with  the  several  provisoes  attached  to  it. 
The  releasing  clause  has  three  branches :  The  first  branch  releases 
all  actions,  &c.,  including  judgments,  claims,  and  demands,  which 
the  creditors,  parties  to  the  deed,  had  or  might  thereafter  have  in 
respect  of  their  debts ;  and  no  doubt,  if  that  clause  had  been  uncon- 
trolled, it  must  have  released  this  judgment.  But,  it  terminates 
with  the  proviso,"  that  the  present  covenant  shall  not  operate  upon 
any  mortgage,  pledge,  lien,  or  other  specific  security,  which  any 
creditor  now  possesses  in  respect  of  his  debt  or  debts,"  distinguish- 
ing, it  will  be  observed,  between  existing  and  future  rights.  The 
second  branch  of  the  covenant  applies  to  the  case  of  proceedings  by 
any  of  the  creditors  ^before  the  deed  becomes  absolute  ;  but  it  con-  [  •59  ] 
tains  an  exception  as  to  "mortgages,  charges,  liens,  or  specific 
securities,  as  aforesaid,"  again  referring  to  existing  rights.  The 
third  branch  is  a  general  saving,  also  applying  to  existing  rights. 
It  is  clear,  therefore,  that  some  existing  rights  must  be  saved,  and 
(1)  2  Show.  47.  (2)  16  E.  R.  516  (4  M.  &  S.  423). 
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Squiiie       those  rights  are  '' mortgages,  pledges,  liens,"  &c.,  as  expressed  in 
Ford.        the  first  branch  of  the  clause;   ''mortgages,  charges,"  &c.,  aa 
expressed  in  the  second  branch  of  the  clause;  and  ''charges  or 
liens,"  as  expressed  in  the  third  branch. 

Now,  reliance  was  placed  in  argument  upon  the  words  "  specific 
security,"  as  limiting  and  controlling  the  effect  of  the  proviso ;  but 
it  is  to  be  observed,  that  the  security  which  is  referred  to  by  the 
deed,  is  a  security  in  respect  of  the  debts ;  and  the  lien,  therefore, 
which  is  referred  to,  must  be  a  lien  in  respect  of  the  debts.  Then, 
do  the  provisoes  mean  to  save  only  specific  liens  in  respect  of  the 
debts  created  by  the  actual  holding  of  property  ?  The  generality 
of  the  words  is  against  that  construction,  and  I  think  the  context  is 
against  it  too ;  for  I  observe,  that  the  deed  distinguishes  between 
rights  against  the  person,  and  rights  against  the  property.  There 
is,  in  the  first  branch  of  the  clause,  the  proviso  which  applies  to 
property, — that  it  shall  not  destroy  any  mortgage,  pledge,  charge, 
or  lien.  There  is,  in  the  second  branch  of  the  clause,  a  direct  dis- 
tinction taken  between  proceedings  against  the  debtor,  his  heirs, 
executors,  or  administrators,  and  proceedings  affecting  claims  against 
the  property;  and  there  is,  in  the  third  branch  of  the  clause,  the 
power  to  sue  persons  liable  other  than  W.  A.  H.  Arundell,  his  heirs, 
executors,  or  administrators.  The  very  nature  of  the  transaction 
carried  out  by  the  deed,  tends  to  favour  the  distinction  between 
proceedings  against  the  person,  and  proceedings  against  property. 
[  *60  ]  Some  argument  was  founded  by  Mr.  Toller  upon  the  *terms  of 

the  recital,  that  the  property  was  subject  to  mortgages,  and  to 
costs  due  and  to  become  due  to  Gotterill,  and  to  the  charge  due  and 
to  become  due  to  Hoggart  &  Go. ;  but  I  think  it  is  clear,  that  the 
words  of  the  provisoes  cannot  be  construed  by  that  recital.  I  am 
of  opinion,  therefore,  that  the  plaintiff's  judgment  is  not  released 
by  the  deed  of  the  27th  of  December,  1848. 

As  to  the  second  point,  whether  the  plaintiff  Squire's  judgment 
has  been  merged  by  the  deed  of  June,  1849,  several  cases  were 
referred  to :  Tovlmin  v.  Steer e  (i),  Parry  v.  Wright  (2),  and  Brown 
V.  Stead  (3) ;  but  I  do  not  think  those  cases  apply  to  the  present. 
There  is  no  doubt  whatever,  that  the  purchaser  of  an  equity  of 
redemption  cannot  set  up  against  a  second  incumbrancer  a  mort- 
gage which  he  has  got  in :  that  is  the  decision  in  Tovlmin  v.  Steere. 
There  is  equally  little  doubt,  that  a  prior  mortgage  may  be  so  dealt 

(1)  17  E.  B.  67  (3  Mer.  210).  (3)  35  B.  B.  186  (o  Sim.  535). 

(2)  24  B.  B.  191  (1  Sim.  &  St. 
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with  by  a  sabsequent  incumbrancer  in  his  dealing  with  the  estate,  sgniRK 
as  to  prevent  its  being  afterwards  set  up  by  him ;  which  is  the  case  vonn. 
of  Parrt/  v.  Wright  Broivn  v.  Stead  seems  to  me  to  lie  half  way 
between  Parry  v.  Wright  and  Toxdmin  v.  Steere.  The  question  to 
be  considered  with  reference  to  Tovlmin  v.  Steere  would  be,  is  or  is 
not  this  debt  paid  off?  It  is  clear  that  it  is  not.  It  is  not  payment 
of  the  debt  by  a  trustee,  but  it  is  an  assignment  of  it,  not  to  the 
trustees  who  held  the  estate,  but  to  the  three  trustees  who  are  the 
assignees  of  the  present  property.  Besides  this,  it  would  be  going 
a  monstrous  length,  to  say,  that  the  trustees  for  creditors  under 
the  original  deed  of  the  27th  of  December,  1848,  are  to  be  considered 
as  owners  of  the  estate,  to  bring  them  within  the  principle  of  the 
case  of  Toxdmin  v.  Steere.  They  are,  I  think,  in  the  character  of 
mortgagees  or  creditors  *upon  the  estate,  having  a  charge  upon  it  [  •«!  ] 
for  the  payment  of  their  debts.  I  am  also  quite  clear,  that  this 
case  is  out  of  the  principle  of  Pan^  v.  Wright ;  for  it  is  plain  that 
this  debt  has  not  been  so  dealt  with,  as  to  be  actually  extinguished 
by  the  mode  in  which  it  has  been  assigned.  I  am  of  opinion, 
therefore,  that  the  plaintiff's  judgment  is  not  merged  by  the  deed 
of  June,  1849. 

With  regard  to  the  third  point,  the  frame  of  the  suit,  I  think 
that  the  judgment  is,  by  the  deed  of  June,  1849,  well  assigned  to 
the  trustees  for  the  benefit  of  the  creditors.  The  deed  of  June, 
1849,  recites  the  deed  of  December,  1848,  and  that  the  estate  and 
effects  were  thereby  assured  and  transferred  to  the  parties  of  the 
second  part,  in  trust  for  the  benefit  of  the  creditors  who  should 
execute  the  deed, — that  a  dividend  was  payable  under  the  deed, 
and  that  the  plaintiff  had  agreed  to  transfer  his  judgment  debt  to 
the  said  parties,  '^  as  such  trustees  *'  for  the  creditors,  and  the 
assignment  is  then  made  to  the  three  parties  of  the  second  part 
absolutely,  ''  as  such  trustees  or  trustee  as  aforesaid."  Now,  what 
can  that  mean,  except  as  trustee  or  trustees  for  the  general  benefit 
of  the  creditors,  which  by  the  early  part  of  the  deed  they  are  said 
to  be  ?  The  result,  therefore,  of  the  examination  of  this  deed  is, 
that  the  judgment  is  thereby  assigned  to  trustees  for  the  creditors. 
The  plaintiff  is  one  of  those  creditors,  and  one  of  the  cestuis  que 
trust  of  the  judgment;  he  has  a  right,  therefore,  as  I  conceive,  to 
sue  on  behalf  of  himself  and  the  others,  and  has  properly  framed 
this  suit. 
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1861.  WAYNE  V.   HANHAM(l). 

y^Z  8.  (^  ^^^*  ^2—65 ;  S.  0.  20  L.  J.  Ch.  630;  16  Jur.  506;  17  L.  T.  0.  S.  151.) 

A  mortgagee  of  a  reyersionary  interest  in  stock  filing  a  bill  to  realise  liis 
V*?C  ^  security,  is  entitled  to  a  decree  for  foreclosure  in  default  of  payment,  that 

r  62 1  being  the  ordinary  method  whereby  the  Court  excludes   the   right   of 

redemption. 

Sib  William  Hanham,  being  entitled  to  one-third  share  of  two 
sums  of  stock,  9,900Z.  Reduced  Bank  Annuities  and  9,9002.  Consols, 
standing  in  the  name  of  trustees,  subject  to  the  life-interest  of 
Sarah  Gyles  in  the  same  stock,  executed  an  assignment  of  his  said 
third  share  to  William  Foskett,  by  way  of  mortgage,  for  securing 
to  the  latter  2,00OZ.,  with  a  power  of  sale  in  case  of  default  in 
payment  of  the  principal  monies  and  interest  thereby  secured. 
Foskett  died;  and  his  personal  representatives,  after  giving  the 
mortgagor  notice  of  their  intention  to  exercise  the  power  of  sale, 
and  ineffectually  attempting  to  sell  the  reversionary  interest  in  the 
stock  comprised  in  the  security,  filed  their  bill  against  the  mortgagor 
and  certain  subsequent  mortgagees  of  the  said  two  sums  of  stock, 
for  foreclosure  of  the  equity  of  the  defendants  therein. 

The  only  question  was,  whether  the  plaintiffs  were  entitled  to  a 
decree  for  sale  or  for  foreclosure. 

Mr,  Kenyon  Parker  and  Mr,  Hetherington  for  the  plaintiffs, 
asked  for  a  degree  of  foreclosure  [and  cited  Slade  v.  Rigg  (2) J . 

[  63  ]  Mr.  Freeling,  for  the  defendants  : 

The  practice  of  the  Court,  until  the  case  of  Slade  v.  Rigg  (2),  was 
to  decree  a  sale  of  stock  on  the  bill  of  a  mortgagee.     ♦    *     ♦ 

Junes,       The  Vicb-Chancbllor : 

The  question  in  this  case  was,  what  was  the  proper  form  of 
decree  upon  a  bill  of  foreclosure  by  a  mortgagee  of  a  reversionary 
interest  in  stock  ?  Whether,  upon  default  of  payment,  the  decree 
should  direct  a  foreclosure  or  a  sale,  the  plaintiff,  the  first  mort- 
gagee, desiring  foreclosure,  and  the  defendants,  a  second  mortgagee 
and  the  mortgagor,  insisting  upon  a  sale. 
[  64  ]  I  have  been  furnished  with  a  copy  of  the  decree  in  Ponten  v. 

(1)  Under  the  Conveyancing  Act,  R.  194,  70  L.  T.  494,  where  there  are 

1881,  8.  25,  the  Court  can  now  make  a  number  of  cases  cited  upon  the  point 

an  order  for  sale  instead  of  foreclosure  here  considered. — 0.  A.  S. 

in  any  case ;  and  see  Sadler  v.  Worley  (2)  64  R.  R.  204  (3  Hare,  35). 
[1894]  2  Ch.  170,  63  L.  J.  Ch.  551,  8 
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Page  (i).  The  mortgage  in  that  case  was  of  a  contingent  rever- 
sionary interest  in  stock,  and  the  decree  directs  an  account  to  be 
taken  of  what  was  due  to  the  plaintiff,  and,  in  default  of  payment, 
directs  a  sale  of  the  stock,  reserving  further  directions  and  costs ;  but 
in  Slade  v.  Rigg  (2)  the  Vice-Chancellor  Wigram  held,  that  a  mort- 
gagee of  a  reversionary  interest  in  stock  was  entitled  to  the  common 
decree  for  foreclosure  upon  default  of  payment.  There  is  not,  I 
think,  any  inconsistency  in  these  decisions ;  for  it  does  not  appear 
that  the  decree  in  Ponten  v.  Page  was  made  adversely  to  the  plaintiff, 
the  mortgagee ;  but  whether  it  was  so  or  not,  I  am  of  opinion,  that 
the  proper  form  of  decree  was  that  which  was  adopted  in  Slade  v.  Rigg. 
There  can  be  no  doubt,  that  upon  such  a  mortgage,  as  upon  other 
mortgages,  the  mortgagor  has  a  right  of  redemption,  and  the 
purpose  of  the  proceeding  by  foreclosure  is  to  exclude  that  right ; 
and  unless  it  be  an  established  rule  or  practice  of  the  Court,  that 
the  proper  mode  of  excluding  it  is  by  directing  a  sale,  I  think  it 
must  be  excluded,  according  to  the  ordinary  method  of  the  Court, 
by  foreclosure.  The  mortgagee  indeed  may  in  this,  as  in  some 
other  cases,  be  entitled  to  a  sale ;  but  I  do  not  find  any  rule  or 
practice  of  the  Court  which  compels  him  to  submit  to  it.  On  the 
contrary,  the  cases  in  which  decrees  for  sale  are  made  at  the 
instance  of  mortgagees,  seem  to  be  considered  as  depending  more 
on  the  will  of  the  mortgagee  than  on  any  right  of  the  mortgagor ; 
and  there  is  a  remarkable  instance  of  this  in  the  Irish  cases,  where, 
although  the  decree  in  foreclosure  suits  is  invariably  for  sale,  it  is 
held,  that  the  mortgagor  cannot  maintain  a  bill  for  a  sale,  but 
only  for  redemption:  M^Donough  v.  Shewbiidge {s)  *and  Ih'ew  v. 
O'Hara  (4).  I  may  add,  also,  that  I  fully  concur  in  the  Vice- 
Chancellor  Wigbam's  observations  as  to  what  the  justice  of  such 
cases  requires ;  and  I  think  therefore  there  must  in  this  suit  be  the 
common  decree  for  account  and  foreclosure. 


Wayne 

r. 

Han  HAM. 


[*r.5  ] 


HEAP  V.   T0NGE(5). 

(9  Hare,  90-106  ;  S.  C.  20  L.  J.  Oh.  661.) 

A  deed  conveyiDg  the  property  of  an  intestate,  upon  trusts,  in  pursuance 
of  an  agreement  for  the  division  of  the  property,  made  soon  after  the  death 
of  the  intestate,  between  his  sister  and  heiress-at-Iaw,  her  husband,  and  her 
illegitimate  son,  which  agreement  was  founded  on  the  supposition  that  the 


(1)  1  Madd.  Oh.  Pr.  664,  3rd  ed. 

(2)  64  E.  B.  204  (3  Hare,  35). 

(3)  2  BaU  &  B.  555. 


(4)  2  Ball  &  B.  562. 

(5)  Price  v.  Jenkins  (1876)  4  Ch.  D. 
483,  5  Oh.  Div.  619,  46  L.  J.  Ch.  805. 
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1851. 

April  29,  30. 

Slay  13. 

Turner, 
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Heap  intestate  had  made  a  will  disposing  of  his  property  in  favour  of  the  illeg-xti- 

r.  mate  son,  which  will  had  not  been  found  :  Held,  not  to  be  voluntary  within 

ToKGB.  ^]jQ  statute  of  Elizabeth;  but  supported  and  enforced  against  the  heireas- 

at-law  and  her  husband,  and  also  against  subsequent  purchasers  from  them 

for  valuable  consideration  with  notice  of  the  trust  deed. 

Under  the  agreement  and  trust  deed,  other  children  of  the  sister  and 
heiress-at-law,  both  legitimate  and  illegitimate,  besides  the  child  in  whose 
favour  it  was  suggested  that  a  will  might  have  been  made,  took  interests  in 
the  property  of  the  intestate;  and  it  was  held  that  the  deed  was  not 
volunt€Lry  as  to  such  other  parties,  but  that  they  were  within  the  considera- 
tion of  the  family  contract. 

The  cases  in  which  collaterals  are  not  within  the  consideration  of  a 
mannage  settlement,  proceed  upon  the  ground  that  the  wife  cannot  be  con- 
sidered to  stipulate  on  the  part  of  the  relations  of  the  husband ;  but 
limitations  in  favour  of  collaterals  are  supported,  if  there  be  any  party  to 
the  settlement  who  purchases  on  their  behalf. 

William  Heap,  who  died  on  the  24th  of  March,  1845,  left  Betty 
the  wife  of  James  Clough,  his  sister  and  heiress-at-law.  Betty 
Clough  had  four  children :  James  Heap,  and  Mary  the  wife  of 
John  Houghton,  Ann  the  wife  of  John  Tonge,  and  Sarah  Clough. 
Of  these  four  children,  the  two  elder  (James  Heap  and  Mary 
Houghton)  were  illegitimate. 

A  few  days  after  the  death  of  William  Heap,  James  Clough  and 
Betty  his  wife,  and  James  Heap,  entered  into  and  signed  the 
following  agreement:  "An  agreement  made  the  28th  of  March, 
1845,  between  James  Clough  and  Betty  his  wife,  and  James  Heap : 
Whereas  William  Heap  departed  this  life  on  Monday  the  24th  of 
March  instant,  and  was  this  day  interred ;  And  whereas  the  said 
Betty  Clough  was  his  sister,  and  said  James  Heap  his  nephew; 
And  whereas  it  has  been  expected  and  believed,  that  the  said 
deceased  would  give  and  leave  unto  the  said  James  Heap  a  great 
[  *ui  1  portion  of  his  freehold  property ;  but  it  not  ♦being  ascertained 
whether  the  said  deceased  died  without  will  or  otherwise,  and  in 
order  to  save  all  litigation  and  unpleasantness,  it  hath  been  agreed 
between  the  said  parties  hereto,  (the  said  Betty  Clough  being  the 
deceased's  heiress-at-law,)  that  all  property  which  may  pass  to  her 
or  her  husband,  and  which  belonged  to  the  said  William  Heap,  or 
which  may  have  been  left  to  the  said  James  Heap  by  the  said 
William  Heap,  shall  be  divided  into  six  several  shares ;  that  the 
said  James  Clough  shall  take  one  share,  the  said  James  Heap  a 
further  share,  William  Heap,  a  son  of  the  said  James  Heap,  a  third 
share,  and  that  the  three  children  of  James  Clough,  viz.  Mary 
Houghton,  Ann  Tonge,  and  Sarah  Clough,  shall  take  the  remaining 
three  shares;  that  the  rents  arising  from  the  property,  and  the 
monies  arising  from  the  personal  estate  of  the  said  deceased,  shall 
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be  divided  and  paid  to  the  before-mentioned  parties,  as  and  when  Hkap 
received,  in  the  same  proportions.  That  proper  legal  docaments  tomge. 
shall  be  prepared,  as  soon  as  practicable,  carrying  out  the  purport 
of  this  agreement ;  and  that  all  expenses  to  be  incurred,  shall  be 
liquidated  out  of  the  monies  to  arise  from  the  rents  or  other  the 
property.  And  for  the  true  observance  of  this  agreement^  each 
party  binds  himself  to  the  other  in  the  sum  of  500^.,  and  agrees  to 
pay  the  same  if  he  makes  default  in  observing  the  contents,  the 
same  to  be  recovered  in  any  of  her  Majesty's  Courts  at  Westminster 
as  and  for  liquidated  damages." 

On  the  27th  of  October,  1845,  a  deed  was  executed,  of  that  date, 
made  between  James  dough  and  Betty  his  wife,  of  the  first  part ; 
James  Heap,  of  the  second  part ;  and  John  Tonge  and  John  Mills, 
of  the  third  part;  and  which,  after  reciting  two  conveyances  of 
plots  of  land  to  William  Heap,  recited  the  death  of  William  Heap, 
intestate,  as  it  was  believed,  and  without  issue,  leaving  Betty 
Clough  his  sister  and  sole  heiress-at-law,  and  also  leaving  a  widow ; 
and  that  James  Heap  was  a  nephew  of  William  Heap  ;  *and  that  [  *^2  ] 
it  was  expected  that  William  Heap  would  give  and  leave  a  great 
part  of  his  property  to  James  Heap;  and  that  questions  and 
differences  had  arisen  or  might  arise  between  James  Clough  and 
Betty  his  wife  and  James  Heap,  touching  the  estate  of  William 
Heap,  and  their  respective  interests,  rights,  and  titles  therein ;  and 
that,  for  the  purpose  of  making  an  amicable  settlement  of  the 
respective  claims  of  the  said  parties,  they  had  lately  agreed  to 
convey  and  assign  their  respective  interests  in  the  real  and  personal 
estate  of  William  Heap  to  Tonge  and  Mills,  upon  the  trusts  therein- 
after expressed ;  and  it  was  thereby  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  premises,  and  of 
58.  to  each  and  every  of  them,  James  Clough  and  Betty  his  wife, 
and  James  Heap,  paid  by  Tonge  and  Mills,  tlie  said  James  Clough 
and  Betty  his  wife,  and  James  Heap,  according  to  their  several 
and  respective  shares,  estates,  interests,  rights,  and  titles  whatso- 
ever, and  howsoever  acquired  or  derived,  whether  by  will  or 
otherwise,  of,  in,  and  to  the  real  and  personal  property  therein 
mentioned,  conveyed  and  assigned  the  plots  of  land  comprised  in 
the  recited  deed,  and  all  other  the  plots  of  land,  messuages,  or 
dwelling-houses,  buildings,  lands,  tenements,  and  hereditaments 
lately  belonging  to  William  Heap,  or  wherein  he  had  any  estate  or 
interest  whatsoever,  and  all  the  goods,  chattels,  and  personal  estate 
of  William  Heap,  to  the  said  trustees  Tonge  and  Mills,  upon  trust 
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Hkap  to  pay  to  James  Clough  and  Betty  his  wife,  and  the  survivor  of 
ToNOB.  them,  during  their,  his,  or  her  lives  and  life,  the  yearly  sum  of  25L, 
by  quarterly  payments ;  and  upon  further  trust,  to  divide  the  said 
trust  estate  and  premises,  and  the  rents,  profits,  interest,  and 
annual  produce  thereof,  into  six  equal  parts,  upon  trust,  as  to  one 
of  such  shares,  for  James  Clough  and  Betty  his  wife,  during  their 
lives,  and  after  the  decease  of  the  survivor,  in  trust  for  James 
Heap,  Mary  Houghton,  Ann  Tonge,  and  Sarah  Clough,  if  they 
should  respectively  be  living  at  the  death  of  the  survivor  of  James 
[  ^93  ]  Clough  and  ^Betty  his  wife,  and  for  the  issue  then  living  of  such  of 
them  as  should  be  then  dead  leaving  issue,  in  equal  shares,  as 
tenants  in  common;  and  upon  further  trust,  as  to  two  other  of 
such  shares,  for  James  Heap,  his  heirs,  executors,  administrators, 
and  assigns,  absolutely ;  and,  as  to  another  of  such  shares,  in  trust 
for  Mary  Houghton,  for  her  life,  for  her  separate  use,  and,  after 
her  decease,  upon  such  trusts  as  she  should  by  deed  or  will 
appoint ;  and,  in  default  of  appointment,  in  trust  for  her  next  of 
kin,  in  equal  shares;  and  as  to  one* other  of  such  shares,  in  trust 
for  Sarah  Clough,  for  her  life,  for  her  separate  use ;  with  a  similar 
power  of  appointment,  and  limitation  in  default  of  appointment; 
and  as  to  the  remaining  sixth  share,  in  trust  for  John  Tonge, 
absolutely.  The  deed  contained  powers  of  leasing,  sale,  and 
exchange,  and  also  powers  to  purchase  the  widow's  interest  and  to 
build  upon  the  trust  property,  and  provisions  for  the  change  and 
indemnity  of  the  trustees.  The  deed  was  duly  acknowledged  by 
Betty  Clough,  pursuant  to  the  statute. 

The  case  of  the  plaintiffs  in  this  suit  was  founded  on  the  fore- 
going deed.  The  adverse  interests  of  the  defendants  arose  out  of 
the  subsequent  transactions. 

James  Clough,  after  the  execution  of  the  deed  of  October, 
1845,  obtained  possession  of  the  title  deeds  of  the  estates,  and 
deposited  them  with  his  brother,  Thomas  Clough,  for  securing 
advances;  and  on  the  11th  of  February,  1846,  he  signed  and 
gave  to  Thomas  Clough  a  memorandum  of  the  deposit,  pur- 
porting to  be  for  a  sum  of  800Z.  then  received.  By  a  deed  dated 
the  20th  of  January,  1848,  duly  acknowledged  by  Betty  Clough, 
James  Clough  and  Betty  his  wife  conveyed  part  of  the  estates 
to  Thomas  Clough,  by  way  of  mortgage,  for  securing  advances 
not  exceeding  800Z. 
[  »4  ]  By  another  deed,  dated  the  18th  of  March,  1848,  and  also  duly 

acknowledged,  James  Clough  and  Belty  his  wife  conveyed  oilier 
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part  of  the  estates  to  John  Bromely,  by  way  of  mortgage,  for        Hbap 
securing  1802.  and  further  advances.  Tomqe. 

In  May,  1848,  James  Clough  and  Betty  his  wife  entered  into  an 
arrangement  with  Dinah  Heap,  the  widow  of  William  Heap,  for 
securing  her  an  annuity  of  442.  per  annum,  in  consideration  of  the 
release  of  her  dower ;  and  it  was  alleged,  that  this  arrangement 
was  carried  into  efifect  by  deeds  dated  the  29th  of  May,  1848  ;  and 
that  452.,  part  of  the  consideration  for  the  arrangement,  was 
advanced  by  John  Tonge  on  behalf  of  James  Clough  and  Betty  his 
wife,  upon  the  terms  of  their  agreeing  to  settle  the  estates  upon 
Tonge  and  his  wife,  and  their  children  ;  and  that  accordingly,  by  a 
deed  dated  the  12th  of  June,  1848,  James  Clough  and  Betty  his 
wife,  in  consideration  of  the  452.,  and  of  natural  love  and  affection 
for  John  Tonge  and  William  Clough  a  grandson  of  James  Clough, 
conveyed  the  estates  of  William  Heap  to  Tonge  and  Greenhalgh,  sub- 
ject to  the  mortgages  to  Thomas  Clough  and  John  Bromely,  and  to 
Dinah  Heap's  annuity,  and  also  subject  to  an  annuity  of  52.  to  John 
Tonge,  during  the  lives  of  Clough  and  his  wife  and  of  the  survivor 
of  them,  upon  trusts  for  the  benefit  of  James  Clough  and  Betty  his 
wife,  during  their  lives  and  the  life  of  the  survivor ;  and  after  the 
death  of  the  survivor  of  them,  upon  trusts,  as  to  one  moiety,  for  the 
benefit  of  John  Tonge  and  his  children,  and  as  to  the  other  moiety, 
for  the  benefit  of  William  Clough  and  his  children;  with  an 
ultimate  limitation  as  to  each  moiety  in  favour  of  James  Clough. 

The  bill  was  filed  by  James  Heap  and  Mary  Houghton,  the  two 
illegitimate  children  of  Betty  Clough,  against  John  Tonge,  John 
Mills,  Thomas  Clough,  John  Bromely,  James  Clough  and  Betty 
his  wife,  Ann  the  wife  of  John  Tonge,  *John  Houghton  the  husband  [  ♦96  ] 
of  Mary,  James  Greenhalgh,  James  Boardman  the  personal  repre- 
sentative of  Sarah  Clough,  deceased,  Dinah  Heap  the  widow,  and 
other  persons  claiming  under  the  alleged  settlement  of  the  12th  of 
June,  1848.  The  bill  prayed  that  the  trusts  of  the  deed  of  October, 
1845,  might  be  performed ;  and  accounts  taken  of  the  receipts  of 
the  trust  property  by  Tonge  and  Mills,  and  James  Clough ;  for  the 
removal  of  the  trustees,  and  the  appointment  of  new  ones ;  and  for 
a  receiver;  and  the  bill  also  prayed  an  injunction  to  restrain 
Thomas  Clough  and  Bromely  from  pledging  or  parting  with  the 
title  deeds  of  the  property. 

The  bill  alleged,  that  William  Heap  was  greatly  attached  to  the 
plaintiff  James  Heap,  and  had  always  treated  him  with  great  affec- 
tion, and  had  induced  him  and  all  his  relations  and  connections  to 
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Heap  believe  that  he  had  made  a  will  in  James  Heap's  favour,  and  had 
ToNGK.  inade  a  large  provision  for  him ;  and  that,  for  some  time  after  the 
death  of  William  Heap,  and  until  after  the  agreement  of  the  28th 
of  March,  1845,  had  been  entered  into,  it  was  not  known  whether 
he  had  died  testate  or  intestate.  It  alleged,  that  the  said  agree- 
ment always  remained  a  binding  agreement  between  the  parties 
until  the  execution  of  the  deed  of  the  27th  of  October,  1845,  when 
the  terms  of  the  agreement  were  modified  by  that  deed  to  the 
extent  therein  mentioned,  but  not  further  or  otherwise ;  and  it  also 
alleged,  that  the  trust  deed  was  acted  upon  by  the  trustees ;  that 
James  Heap  for  some  time  received  the  rents,  and  paid  them  over 
to  Tonge ;  and  that  afterwards  Tonge  himself  received  some  of  the 
rents,  but  allowed  the  defendant  James  Glough  to  receive  a  con- 
siderable part  of  them.  And  with  respect  to  the  title  deeds,  the 
bill  alleged,  that,  upon  the  execution  of  the  deed  of  the  27th  of 
October,  1845,  the  defendant  James  Glough  stated  he  wished  to 
[  *S6  ]  take  possession  of  them  for  a  short  time ;  and  that  he  *  would 
return  them  in  a  fortnight  at  the  latest,  and  deliver  them  to  the 
trustees  ;  that  the  title  deeds  were  accordingly  delivered  to  James 
Glough ;  and  that  he  had  not  returned  them,  but  had  deposited 
them  with  the  defendants  Thomas  Glough  and  Bromely.  The  bill 
further  alleged,  that  John  Tonge  had  improperly  delivered  the  trust 
deed  to  the  defendant  Bromely ;  and  that  the  defendants  Thomas 
Glough  and  Bromely,  when  they  made  such  advances  as  were  made 
by  them,  knew  of  the  execution  of  the  trust  deed  of  October,  1845, 
by  James  Glough,  and  of  the  nature  and  extent  of  his  interest  under 
that  deed. 

The  defendants,  John  Tonge  and  his  wife,  answered  jointly ;  and 
from  their  answers,  passages  were  read  in  evidence  against  John 
Tonge,  admitting  that  the  deed  of  the  27th  of  October,  1845,  was 
executed  in  order  to  carry  out  the  purport  and  effect  of  the  agree- 
ment of  March,  1845,  with  the  modifications  therein  mentioned ; 
and  acknowledging  also  the  receipt  of  rents  by  the  defendant  John 
Tonge,  as  trustee ;  and  that  he  delivered  the  trust  deed  of  October, 
1845,  to  Bromely,  on  the  12th  of  June,  1848,  at  the  request  of  the 
defendants,  James  Glough  and  his  wife.  The  answers  of  the  same 
defendants  alleged,  that  it  was  known  before  the  execution  of  the 
agreement  of  March,  1845,  that  William  Heap  had  died  intestate  ; 
and  also  that  there  was  no  consideration  for  the  deed  of  October, 
1845.  They  also  stated  the  arrangement  with  Dinah  Heap,  and  the 
execution  of  the  deed  of  the  12th  of  June,  1848. 
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The  defendant,  Thomas  Glough,  by  a  passage  in  his  answer,  Hkap 
which  was  read  in  evidence,  stated,  that,  when  he  made  his  first  tomge. 
advances  to  James  dough,  and,  as  he  believed,  when  the  title  deeds 
were  deposited  with  him,  he  had  no  notice  of  the  deed  of  the  27th 
of  October,  1845 ;  but  that,  on  or  about  the  2l8t  of  December,  1845, 
the  plaintiff,  James  Heap,  told  him  of  the  existence  of  the  *deed,  [  *97  ] 
and  of  the  nature  of  the  settlement  made  by  it ;  and  that  in  March, 
1846,  John  Tonge  showed  him  the  deed,  and  read  parts  of  it  to  him ; 
and  from  other  connected  passages  in  the  answer  of  the  same 
defendant,  which  were  also  read,  it  appeared  that  he  had  made 
some  small  advances  to  the  defendant,  James  Glough,  previous  to  the 
21st  of  December,  1845.  This  defendant  insisted,  that  both  the 
agreement  of  March  and  the  deed  of  October,  1845,  were  entirely 
voluntary  and  without  consideration,  and  were  inoperative  against 
his  mortgage  security.  The  defendant  Bromely  denied  notice  of 
the  settlement  of  October,  1845. 

The  defendants,  James  Glough  and  his  wife,  by  a  passage  in 
their  answer,  which  was  read  in  evidence  against  James  Glough, 
admitted  the  receipt  of  rents  by  him.  Their  answer,  in  other 
respects,  was  to  the  same  effect  as  that  of  Tonge  and  his  wife ;  and 
they  insisted  that  the  trusts  of  the  deed  of  October,  1845,  ought  not 
to  be  enforced.  Mills  and  Boardman  admitted  the  plaintiffs'  case ; 
and  Houghton  desired  the  trusts  of  the  deed  to  be  performed. 

Greenhaigh,  by  his  answer,  stated,  that  in  May,  1848,  he  was 
requested  by  James  Glough  to  allow  his  name  to  be  inserted  in 
a  deed  which  he  and  his  wife  were  about  to  execute,  for  settling 
some  property  which  came  to  his  wife  from  her  brother  William 
Heap ;  and  that  he  consented  to  allow  his  name  to  be  inserted  in 
the  proposed  deed ;  but  that  he  never  executed  the  deed  or  acted 
under  it ;  and  he  disclaimed  all  interest. 

Dinah  Heap  claimed  the  benefit  of  the  deed  securing  her  annuity 
of  44^,  or  in  the  alternative  her  dower.  The  infant  defendants  put 
in  the  common  infants'  answers. 

Several  witnesses  were  examined  on  the  part  of  the  *plaintiffs,  t  *^®  1 
and  proved  that  when  the  agreement  was  entered  into,  and  even 
after  the  execution  of  the  deed,  the  defendants  James  Glough  and 
his  wife  expressed  their  belief  that  William  Heap  had  made  a  will 
in  favour  of  the  plaintiff  James  Heap ;  they  also  proved  the  title 
deeds  to  have  come  into  the  possession  of  the  defendant  James 
Glough  in  the  manner  alleged  by  the  bill.  And  William  Heap  the 
boii  of  James  Heap,  who  was  examined  on  the  plaintiffs'  behalf. 
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Heap  disclaimed  all  interest.  The  defendants,  the  mortgagees,  examined 
ToMOB.  Dinah  Heap  the  widow,  who  stated  that,  before  the  agreement  was 
entered  into,  both  the  plaintiff  James  Heap,  and  the  defendants 
James  dough  and  his  wife,  knew  that  William  Heap  had  died 
intestate;  and  they  also  proved  that  the  plaintiff  James  Heap 
made  some  inquiry  after  the  will  of  William  Heap  before  the  date 
of  the  agreement.  No  evidence  was  entered  into  on  the  part  of  the 
other  defendants. 

Mr.  Russell  and  Mr.  ElmsUy^  for  the  plaintiffs,  in  support  of 
the  deed  of  October,  1845,  as  a  family  arrangement,  [cited  Stapilton 
V.  Stapilton  (i),  Gordon  v.  Gordon  (2),  Hanvood  v.  Tooke  (3), 
Wether ed  v.  Wethei-ed  (4),  Beckley  v.  Newland  (6)]. 

[  99  ]  Mr.  Dethell  and  Mr.  Follett,  for  the  defendants  Clough  and 

Bromely,  the  mortgagees,  contended  that  the  deed  of  October, 
1845,  did  not  purport  to  be  in  the  nature  of  a  family  arrangement, 
and  could  not  be  supported  on  that  ground,  [and  if  not  wholly 
voluntary,  yet  it  was  voluntary  as  regarded  the  parties  claiming 
under  it  other  than  James  Heap:  Johnson  v.  Legard  (6)]. 

[  100  ]  Mr.    Teirell,    Mr.    Taylor,    and   Mr.    Kinglake,    for   other 

defendants. 

May  13.  The  YicE-GHANCELLOR  (after  stating  the  facts  as  they  appeared  on 
the  pleadings,  and  the  evidence  adduced  by  the  plaintiffs,  and 
by  the  defendants  the  mortgagees) : 

Looking  at  the  evidence  on  the  part  of  the  plaintiffs  and  the  acts 
of  the  parties,  the  evidence  of  Dinah  Heap  cannot,  I  think,  be 
relied  on  to  the  extent  to  which  she  has  carried  her  statement, 
more  particularly  as  she  states  no  single  fact  from  which  she  has 
drawn  her  conclusion;  and  the  evidence  as  to  inquiry  by  James 
Heap,  proves  that  he,  at  least,  expected  that  there  was  a  will  in  his 
favour.  There  being  no  evidence  on  the  part  of  the  other  defen- 
dants, as  against  them  the  plaintiffs  are  clearly  entitled  to  a 
decree;  for  the  legal  estate  being  transferred  by  the  deed  of 
October,  1845,  the  trusts  declared  by  that  deed  are  well  created. 
The  deed,  even  if  it  were  voluntary,  must  bind  the  defendants, 
James  Clough  and  his  wife,  and  all  volunteers  claiming  under 

(1)  1  Atk.  2.  (4)  29  R.  R.  77  (2  Sim.  183). 

(2;  19  R.  R.  230  (3  Swanst.  400).  {6)  2  P.  Wins.  182. 

(3)  29  R.  R.  81  (2  Siuj.  192).  (6)  24  R.  U.  oii  (T.  &  R.  2S1). 
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them ;  and  the  Court  could  not  refuse  to  execute  the  trust,  so  long        Hkap 
as  it  remains  unimpeached,  because  the  deed  might  be  open  to       xonok. 
impeachment.    It  is  a  sufficient  answer  to  this  part  of  the  case,  to 
say,  that  the  deed  could  not  be  impeached  in  this  suit,  and  that 
there  is  no  cross  bill  to  impeach  it. 

The  questions,  therefore,  in  the  suit  lie  between  the  ^plaintiffs  [  *ioi  j 
and  the  mortgagees;  on  whose  behalf  it  is  insisted — first,  that 
the  deed  of  October,  1845,  was  wholly  voluntary,  and  is  absolutely 
defeated  by  their  mortgages ;  and  that  the  bill,  therefore,  ought  to 
be  dismissed  as  against  them ;  secondly,  that,  if  the  deed  was  not 
wholly  voluntary,  it  was  at  all  events  voluntary  as  to  all  the 
parties  except  the  plaintiff  James  Heap,  and  therefore  is  defeated  by 
the  mortgages,  except  as  to  the  shares  limited  to  him ;  and  thirdly, 
that  in  any  event  the  Court  will  not  take  the  deeds  out  of  the  hands 
of  the  mortgagees. 

As  jto  the  first  point,  whether  the  deed  was  wholly  voluntary  and 
absolutely  void  against  the  mortgagees,  it  has  been  contended,  on 
the  part  of  the  plaintiffs,  that  the  facts  of  the  case  bring  it  within 
the  authorities  as  to  family  arrangements,  and  as  to  agreements 
between  parties  touching  their  expectant  interests ;  and  cases  on 
both  these  heads  were  referred  to.  But  on  the  other  hand  it  has 
been  insisted  on  the  part  of  the  mortgagees,  on  whose  behalf  little 
or  no  reliance  was  (as  I  think  very  properly)  placed  in  the  argument 
on  the  evidence  of  Dinah  Heap,  that  the  agreement  of  March,  1845, 
was  not  binding  on  Betty  Clough,  and  that  the  deed  of  Octoberi 
1845,  does  not  follow  and  is  not  consistent  with  the  agreement ; 
that  it  rests  on  different  recitals,  and  makes  a  different  disposition 
of  the  property ;  and  that  it  ought  therefore  to  be  considered  as  an 
independent  instrument,  for  which  no  consideration  is  alleged  or 
proved. 

There  being  no  direct  evidence  upon  the  question,  whether  the 
deed  was  in  truth  framed  to  carry  out  the  original  agreement,  the 
Court  must,  I  think,  in  order  to  determine  the  question,  look  at  the 
position  in  which  the  parties  stood  when  the  deed  was  entered  into, 
and  at  the  contents  of  the  deed  itself.  With  respect  to  the  position 
of  the  parties,  there  can  be  no  doubt  that  the  agreement  ^was  not  [  *io2  ] 
binding  upon  Betty  Clough  the  wife ;  but  though  not,  as  I  conceive, 
enforceable  in  equity,  it  was  I  think  binding  upon  James  Clough 
the  husband,  and  Betty  Clough  the  wife  had  full  power  to  adopt  it, 
and  so  far  as  her  husband  and  children  were  concerned  had  a  very 
material  interest  in  doing  so,  if  she  supposed — ^as  it  is  proved  by 
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Heap  the  evidence  that  she  did — that  there  was  a  will  in  favour  of  James 
ToKQK.  Heap.  It  is  not  proved  or  even  alleged,  that  the  agreement  was 
ever  abandoned,  nor  does  it  appear  that  there  was  any  change  of 
circumstances  between  the  dates  of  the  agreement  and  of  the  deed^ 
which  was  likely  to  have  induced  a  change  of  intention,  except 
indeed  the  longer  interval  which  had  elapsed  without  any  will 
having  been  found.  The  agreement,  therefore,  must  have  been 
considered  by  the  parties  to  have  been  in  force  when  the  deed  was 
entered  into.  Then  what  are  the  recitals  of  the  deed  ?  Not  that 
it  had  been  ascertained  that  William  Heap  had  died  intestate,  but 
that  it  was  believed  that  he  had — not  that  James  Heap,  who  could 
have  no  interest  in  the  property  except  under  some  will  of  William 
Heap,  had  in  fact  no  such  interest ;  but  that  questions  and  dififer- 
ences  had  arisen,  or  might  arise,  between  him  and  James  Glough 
and  his  wife,  touching  the  estate  of  William  Heap,  and  their 
respective  inte  ests,  rights,  and  titles  therein  and  thereto ;  and 
that,  for  the  purpose  of  making  an  amicable  settlement  of  the 
respective  claims  of  the  parties,  they  had  lately  agreed  to  convey 
and  assign  their  respective  interests  in  the  real  and  personal  estate 
of  William  Heap  to  the  trustees,  upon  the  trusts  thereinafter 
declared  ;  and  then  James  Glough  and  his  wife,  and  James  Heap, 
according  to  their  several  and  respective  shares,  estates,  interests, 
rights,  and  titles  whatsoever,  and  howsoever  acquired  or  derived, 
whether  by  will  or  otherwise,  of,  in,  and  to  the  real  and  personal 
property  of  William  Heap,  convey  and  assign  the  same  to  the 
[  ♦los  ]  trustees.  Now  these  recitals  and  this  conveyance,  so  far  *from 
leading  to  the  conclusion  that  the  agreement  of  March  was  aban- 
doned, and  a  new  one  substituted,  lead  I  think  to  the  directly 
opposite  conclusion  ;  for  both  the  agreement  and  the  deed  proceed 
upon  the  same  footing,  rest  upon  the  same  uncertainty,  and  are 
entered  into  for  the  same  purpose. 

It  is  then  said,  that  the  property  is,  by  the  deed,  divided  into 
different  shares  from  those  specified  in  the  agreement,  and  that 
several  of  the  shares  are  limited  by  the  deed  in  a  manner  different 
from  that  prescribed  by  the  agreement ;  and  this  is  certainly  the 
case :  but  the  terms  of  the  agreement  were,  that  proper  legal 
documents  should  be  prepared  for  carrying  out  its  purport ;  and 
James  Heap  and  James  Glough  and  his  wife  were  the  contracting 
parties,  and  had  power  to  modify  the  interests  of  the  other  parties, 
whose  rights  depended  wholly  upon  their  contract ;  and  the  only 
difference  between   the  deed  and   the  agreement,  as  respects  the 
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shares,  being,  that  William  Heap,  the  son  of  James,  and  for  whom  Heap 
he  must  be  considered  to  have  stipulated  by  the  agreement,  took  tongb. 
one-sixth  under  that  instrument,  and  takes  nothing  under  the  deed, 
— James  himself  taking  two-sixths, — and  that  the  shares  of  the 
other  parties,  instead  of  being  limited  to  them  absolutely,  are  put 
into  settlement.  I  think  it  would  be  very  unreasonable  to  suppose, 
that  the  parties,  on  entering  into  this  deed,  were  proceeding  upon 
a  new  arrangement,  or  doing  anything  more  than  modifying  the 
original  agreement,  which  they  had  a  full  power  to  do ;  and  I  am 
of  opinion,  therefore,  that  the  plaintiffs  have  proved  the  case  as 
alleged  by  the  bill ;  and  that  the  deed  of  the  27th  of  October,  1845, 
is  not  wholly  void  as  against  the  mortgagees. 

It  was  then,  however,  insisted  on  the  part  of  the  mortgagees, 
that  if  the  deed  was  not  wholly  voluntary  and  void  *against  them,  [  *104  ] 
it  was,  at  all  events,  voluntary  and  void  against  them  except  as  to 
the  shares  of  James  Heap ;  and  the  cases  of  limitations  to  collaterals 
in  marriage  settlements  were  referred  to  in  support  of  this  position ; 
but  those  cases  proceed  upon  the  ground,  that  the  wife  cannot  be 
considered  to  stipulate  on  the  part  of  the  relations  of  the  husband, 
and  there  is  no  one,  therefore,  who  purchases  anything  for  the 
benefit  of  those  relations.  If  there  be  any  person  purchasing  on 
behalf  of  the  collaterals,  the  limitations  are  supported;  as  in 
Pulvertoft  V.  Pulvertoft{\),  where  Lord  Eldon,  speaking  of  the 
case  of  persons  not  within  the  consideration  directly,  but  who  he 
says  have  been  always  so  considered,  preventing  the  effect  of  the 
statutes,  puts  this  example :  ''In  the  case,  for  instance,  of  a  father, 
tenant  for  life,  with  remainder  to  his  son  in  tail,  they  may  agree, 
upon  the  marriage  of  the  son,  to  settle,  not  only  upon  his  issue, 
but  upon  the  brothers  and  uncles  of  that  son ;  and  the  question 
would  be,  whether  they,  though  not  within  the  consideration  of  the 
marriage,  are  not  within  the  contract  between  the  father  and  son, 
both  having  a  right  to  insist  upon  a  provident  provision  for  uncles, 
brothers,  sisters,  and  other  relations,  and  to  say  to  each  other, '  I 
will  not  agree  unless  you  will  so  settle.'  The  Court  has  held  such 
a  claim  not  to  be  that  of  a  mere  volunteer,  but  as  falling  within 
the  range  of  the  consideration,  and  therefore  those  statutes  would 
not  bear  upon  it."  There  the  father  and  the  eldest  son  each 
becomes  purchaser  of  the  other's  estate  for  the  benefit  of  the 
younger  son ;  and  so  in  the  present  case,  James  Heap  and  Betty 
Glough  respectively  purchase  each  other's  interests,  for  the  benefit 

(1)  11  R.  R.  161(18Ve8.  92). 


860  1851.     CH.     9  HARE,  104—106.  [r.b. 


TONGE. 


Hrap  of  the  other  objects  of  the  deed.  In  my  opinion,  therefore,  the 
cases  referred  to  do  not  apply,  and  the  deed  is  valid  against  the 
mortgagees,  not  only  as  to  the  shares  of  James  Heap,  but  as  to 
the  shares  of  the  other  parties  also. 

[  106  ]  The  remaining  question  raised  on  the  part  of  the  mortgagees  was 

this :  that  the  Court  would  not  take  the  title  deeds  out  of  their 
hands.  This  question  does  not  appear  to  me  to  be  raised  by  the 
bill,  and  I  therefore  give  no  opinion  upon  it.  There  is  no  prayer 
for  the  delivery  up  of  the  title  deeds ;  and  the  allegations  of  the 
bill  respecting  them  appear  to  me  to  be  directed  against  the  defen- 
dants James  Clough  and  John  Tonge,  and  not  against  the 
mortgagees,  who  have  a  clear  interest  in  the  deeds  in  respect  of  the 
interests  in  the  estate,  which  are  well  vested  in  them.  I  can  give 
no  directions  therefore  as  to  the  deeds.  But  there  is  an  abundant 
case  proved  to  remove  the  defendant  John  Tonge  from  the  trusts  ; 
and  the  defendant  John  Mills  desiring  to  be  discharged,  new  trustees 
must  be  appointed  ;  and  it  will  be  for  the  new  trustees  to  deal  with 
the  question  as  to  the  deeds,  if  it  becomes  necessary  for  them  to  do  so. 

[The  original  report  states  the  minutes  of  the  decree.] 


18^'-  FREEMAN  v.  LOMAS(l). 

JiUy  6.  (9  Hare,  109—116;  S.  0.  20  L.  J.  Ch  664 ;  15  Jur.  648 ;  17  L.  T,  0.  S.  252.) 

TuiiMBR,  Cross  demands,  existing  in  separate  rights,  are  not,  in  equity  (except 

V.-C.  under  special  circumstances),  allowed  to  be  set  off  one  against  the  other ; 

[  1 09  ]  and  therefore  an  executor  and  trustee  of  a  legacy,  who  was  also  the  residuary 

legatee,  and  had  become  a  creditor  of  the  husband  and  administrator  of  a 
deceased  legatee,  was  not,  in  the  absence  of  any  special  agreement,  allowed 
to  set  off  his  debt  against  the  legacy  to  which  the  husband  (having  survived 
his  wife  the  legatee)  was,  as  such  administrator,  entitled. 

The  equitable  right  of  set-off  is  not  derived  from  or  dependent  upon  any 
statutory  right,  but  is  founded  on  the  Boman  law. 

The  Court  has,  on  slight  circumstances,  presumed  the  existence  of  an 
agreement  to  set  off  one  against  another  cross  demand,  although  existing  in 
different  rights ;  but  such  an  agreement  will  not  be  presumed  without  some 
circumstances  from  which  it  might  be  inferred. 

Where  one  demand  is  equitable  and  the  other  legal,  there  may  be  set-off 
in  equity,  if  there  would  be  set-off  at  law  had  both  the  demands  been  legaL 

Thomas  Lohas  the  elder^  by  his  will,  dated  in  1815,  bequeathed 
1,000Z.  to  his  daughter  Mary  the  wife  of  George  Wood  for  life,  and 
after  her  decease,  to  her  children,  who  should  attain  twenty-one, 

(1)  Siammere  v.  Elliot  (1868)  L.  E.  MiddleUm  v.  Pollock  (1875)  L.  R.  20 
3  Ch.  195,  37  L.  J.  Ch.  353,  18  L.  T.  1 ;      Eq.  29,  44  L.  J.  Ch.  584.  33  L.  T.  240. 
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and  appointed  the  defendant  Thomas  Lomas,  and  Richard  Bentley,      Krbbman 
his  executors.    He  died  in  1817  ;  and  in  1818,  Lomas  and  Bentley       lomas. 
proved  his  will.     Martha  Lomas  Wood,  who  was  the  only  child  of 
the  testator's  daughter  Mary  Wood,  attained  twenty-one,  and  in 
1840  intermarried  with  James  Napier.    Bentley,  the  co-executor  of 
the  defendant  Lomas,  ^died  some  time  before  the  15th  of  April, 
1842  ;  and  on  that  day,  500Z.,  part  of  the  *1,000Z.,  was  paid  on  a       [  'HO  ] 
joint  receipt  given  by  Mary  Wood,  Martha  Lomas  Napier,  and  her 
husband  James  Napier,  to  the  defendant  Thomas  Lomas,  as  sole 
executor,  and  also  as  residuary  legatee  of  the  testator.    In  June» 
1848,  Martha  Lomas  Napier  died  ;  and  in  December,  1848,  James 
Napier  obtained  letters  of  administration  of  her  estate.     Between 
this  period  and  December,  1847,  the  defendant  Thomas  Lomas 
became  surety  for  James  Napier  to  various  persons  for  various 
sums  of  money,  for  one  of   which   sums   he  took  a  warrant  of 
attorney  from  Napier  by  way  of  security  against  his  liability.     In 
December,  1847,  a  fiat  in  bankruptcy  issued  against  James  Napier, 
under  which  the  plaintiffs  became  assignees.     James  Napier  did  not 
surrender  to  l\mfiat\  and  after  the^af  was  issued,  the  defendant 
Thomas  Lomas  was  called  upon  to  pay,  and  paid,  on  account  of 
his  suretyship,  monies  to  an  amount  exceeding  what  remained 
unpaid  in  respect  of  the  legacy. 

Mary  Wood,  the  tenant  for  life  of  the  legacy,  died  in  January, 
1848,  and  the  bill  was  filed  by  the  assignees  of  Napier  to  recover 
the  unpaid  part  of  the  legacy  of  1,0002.,  with  interest  from  the 
death  of  Mary  Wood.  The  defendant  Thomas  Lomas,  by  his 
answer,  admitted  assets,  but  claimed  to  retain  the  amount 
on  account  of  the  payments  made  by  him  in  respect  of  his 
suretyship. 

The  Solicitor-General  and  Mr.  Toniano  for  the  plaintiffs  : 

The  sums  which  constitute  the  cross  demands  in  this  case,  are 
owing  in  different  rights,  and  cannot  be  made  the  subject  of  set-off. 
[They  cited  Bishop  v.  Church  (i),  Whitaker  v.  Rvsh  (2),  Cherry  v. 
Bovlthee  (z)  J]  In  this  case,  the  tenant  for  life  died  after  the  [ni] 
bankruptcy ;  and  the  fund,  therefore,  could  never  have  come  to 
the  hands  of  the  bankrupt,  whilst  all  the  payments  upon  which 
the  debt  claimed  by  the  defendant  arises,  have  been  made  by  the 
defendant  since  the  bankruptcy. 

(1)  3  Atk.  691.  (3)  48  B.  R.  150  (4  My.  &  Cr.  442). 

(2)  Amb.  407. 
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Frbkman  Mr.  BetheU  and  Mr.  Glasse  for  the  defendant : 

V. 

LoMAs.  It  is  true,  that  the  formal  rights,  in  which  the  cross  demands 

are  made,  are  different,  but  the  beneficial  interest  is  the  same ; 
and  equity  will  look  to  the  substantial  interest,  and  not  to  the 
formal  trust.  The  defendant  is  both  executor  and  residuary 
legatee :  he  is  therefore  dealing  with  a  fund  which  is  his  own, 
and  not  with  a  fund  which  he  holds  in  trust  for  any  other  party. 
The  debtor,  who  has  become  bankrupt,  is  also  not  only  the 
administrator  of  the  estate  of  his  deceased  wife,  and,  in  that 
character,  the  party  legally  entitled  to  receive  her  legacy,  but  as 
the  husband,  surviving  his  wife,  he  is  the  party  beneficially 
interested  in  the  fund,  when  he  receives  it.  The  assignees  stand 
precisely  in  the  place  of  the  bankrupt,  and  represent  his  rights, 
and,  to  the  extent  of  the  estate,  his  liabilities.  It  is,  therefore, 
merely  relying  on  technicalities,  to  say,  that  in  this  case  it  is  not 
on  either  side  the  same  person  who  is  entitled  to  receive  and 
liable  to  pay.  In  such  a  case,  there  are  several  authorities  which 
affirm  the  principle,  not  perhaps  strictly  of  set-off,  but  that  a 
trustee  or  party  who  has  money  of  another  in  his  hands,  may 
retain  it  for  a    debt  which    such   other   person  owes  to  himself. 

[*ii2]  The  Court  presumes  *an  agreement  to  have  been  made  between 
the  parties  for  setting  one  demand  against  the  other. 

(The  Vicb-Chancbllor  :  Do  you  say  that  this  is  a  necessary 
presumption,  or  that  circumstances  must  be  shown  to  raise  it?) 

.  It  has  been  regarded  as  almost  a  necessary  presumption.  Circum- 
stances have  indeed  been  sometimes  adverted  to,  but  they  have 
been  of  the  slightest  kind.  It  is,  in  fact,  a  necessary  result  of 
the  principle,  that  a  party  who  would  have  equity  must  do  equity ; 
that  a  party  sued  in  equity  by  his  debtor,  may  retain  what  is 
owing  to  him  by  the  latter :  Jeffs  v.  Wood  (1),  Clark  v.  Cort  (2), 
Cotirtenay  v.  WiUiavis  (8). 

The  Yige-Chancellor  (after  stating  the  facts)  : 

The  question  to  be  determined  is,  whether  the  defendant  Lomas 
has  the  right  upon  which  he  insists, — to  retain  the  unpaid  portion 
of  the  legacy. 

Questions  as  to  the  rights  of  debtors  and  creditors,  in  cases  of 
cross   demands  between    them,  appear   to  have  arisen  and  been 

(1)  2  P.  Wms.  128.  (3)  64  R.  R.  403  (3  Hare,  539). 

(2)  54  B.  R.  256  (Or.  &  Ph.  154). 
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determined  in  equity  before  the  right  of  set-off  was  introduced  into     Fbebmak 
the  statute  law  of  this  country,  as  will  be  found  on  referring  to       lomas. 
Curson  v.  African  Company  (1),    and  Peters  v.  Soame  (2),  both  of 
which  cases  were  anterior  to  the  statute  4  Anne,  c.  17,  by  which 
the  first  statutory  provision  for  set-off  in  bankruptcy  was  intro- 
duced; and  there  are   other   cases   in   equity  not  falling  within 
the  provisions  of  the  statute  of   Anne,  between  the  date  of  that 
statute  and  the  statute  2  Geo.  11.  c.  22,   by  which   the  right  of 
set-off  at  law  was  given  :  Downam  v.  Matthews  (8),  Jefs  v.  Wood  (4). 
It  is  clear,  therefore,  that  the  rights  of  ^debtors  and  creditors,  in      L*^^^] 
cases  of  cross  demands  between  them,   as  those  rights  subsisted 
in  equity,  were  not  derived  from  or  dependent  upon  any  statu- 
tory right  of  set-off;  and  on  the  other  hand,  it  seems  not  to  be 
improbable  that  the  statutory  rights  were  founded  on  the  equitable 
rule. 

It  is  important,  therefore,  to  the  determination  of  the  present 
question,  to  consider  what  was  the  foundation  of  the  equitable  rule. 
Sir  Thomas  Clarke,  in  Whitaker  v.  Rush  (6)  ^  though  the  report 
(erroneously  as  I  conceive)  ascribes  to  him  the  opinion  that  the  rule 
was  first  introduced  into  our  law  by  statute,  refers  the  rule  itself 
to  the  Boman  law,  and  in  this  I  have  no  doubt  he  was  correct. 
By  that  law,  Dig.  lib.  XYI.  tit.  II.  De  Gompensationibus,  it  is  said, 
(sect.  8),  ''  Ideo  necessaria  est  compensatio,  quia  interest  nostra 
potius  non  solvere,  quam  solutum  repetere ;  "  and  in  the  comment 
on  the  word  "  necessaria,*'  it  is  said,  "  Id  est,  cum  lis  possit  uno 
judicio  definiri,  scilicet  per  actionem  et  exceptionem,  pluralitas  sen 
multitudo  judiciorum  non  debet  admitti,  ut  quae  incommoda 
sumptusque  adferat;  quinetiam  compensationem  sequitas  poscere 
videtur,  nam  dolo  facit  qui  petit  quod  restitu turns  est "  (6).  And 
in  section  6,  it  is  said,  "  Etiam  quod  natura  debetur  venit  in  com- 
pensationem.*' But,  although  the  Boman  law  was  thus  liberal  in 
allowing  compensation,  it  would  seem  that  it  did  not  allow  it  where 
the  cross  demands  were  not  in  the  same  right,  for  in  section  28, 
under  the  same  title,  it  is  said,  "Id,  quod  pupillorum  nomine 
debetur,  si  tutor  petat,  non  posse  compensationem  objici  ejus 
pecuniae,  quam  ipse  tutor  suo  nomine  adversario  debet." 

The  rule  then  being  thus  deduced  from  the  Boman  law,  it  is  to 
be  seen  how  it  has  been  dealt  with  by  our  Gourts ;  and  I  believe, 

(1)  1  Vera.  121.  (5)  Amb.  407. 

(2)  2  Vera.  428.  (6)  Cor.  Jur.  Civ.  Dion.  Gothofredi, 

(3)  Preo.  Chan.  680.  1615,  n.  (k) ;  voc.  Neoeaaaria,  tit  ut 

(4)  2  P.  Wms.  128.  supra. 
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Frkemak  that,  upon  examining  the  authorities,  it  will  *be  found,  that,  except 
LoMAB.  under  special  circumstances,  courts  of  equity  have  never  allowed 
[  *^U  ]  cross  demands  existing  in  different  rights  to  be  set  the  one  against 
the  other.  The  cases  on  this  point,  cited  on  the  part  of  the 
plaintiffs,  to  which  may  be  added  Chapman  v.  Derby  (i),  are  distinct 
authorities  against  the  right,  in  an  ordinary  case,  to  apply  one  of 
such  demands  in  satisfaction  of  the  other ;  but  it  is  not  to  be  denied, 
on  the  other  hand,  that  agreement,  express  or  implied,  may  confer 
such  a  right,  and  that  slight  circumstances  may  be  sufficient  to 
warrant  the  Court  in  presuming  such  an  agreement.  Thus,  the 
right  was  admitted  in  Downam  v.  Matthews  (2),  upon  the  course  of 
dealing ;  in  Jeffs  v.  Wood  (8),  upon  the  fact  of  the  legatee  having 
omitted  to  credit  the  executor  with  the  goods  supplied  ;  and  in 
Jones  V.  Mossop  (4),  upon  the  ground  of  the  objection  as  to  the 
demands  being  in  different  rights  having  been  removed  by  the 
answer. 

This  being  the  position  of  the  general  question  as  it  stands  upon 
the  authorities,  it  is  hardly  necessary  to  consider  the  reasons  on 
which  the  rule  of  the  Court  is  founded.  It  is  sufficient  to  refer  to 
the  judgment  in  Jones  v.  Mossop  (6),  as  explaining  the  principle  of 
the  rule ;  and  to  the  judgment  in  Bishop  v.  Church  (fi),  as  pointing 
out  the  inconveniences  to  which  a  contrary  rule  would  lead.  It 
may  be  said,  that  in  the  present  case  the  admission  of  assets 
removes  many  of  those  inconveniences ;  but  surely  the  right 
cannot  depend  upon  the  amount  of  the  assets.  If  the  right  exists 
where  the  assets  are  fully  sufficient,  must  it  not  exist  to  the  extent 
to  which  they  are  sufficient  ?  The  inconvenience,  too,  of  mixing 
the  demands  is  hardly  less  whether  the  assets  be  sufficient  or  not ; 
for  if  the  account  should  afterwards  be  taken  with  the  residuary 
[  •lis  ]  *legatee,  the  Court  would  be  driven  to  the  ascertainment  of  the 
debt  due  to  the  executor  from  the  legatee ;  and  although,  in  this 
particular  case,  the  executor  may  be  himself  the  residuary  legatee, 
I  cannot  see  how  the  right  can  be  made  to  depend  upon  that  fact. 
The  same  state  of  circumstances  existed  in  Medlicot  v.  Bowes  (7), 
where  Jane  Bowes  was  (as  as  I  have  ascertained  from  the  Registrar's 
Book)  the  executrix  and  residuary  legatee  of  Dr.  Bowes ;  but  the 
Court,  nevertheless,  refused  the  set-off,  and  acted  upon  the  broad 

(1)  2  VerD.  117.  (5)  2  Vera.  428. 

(2)  Prec.  Chan.  580.  (6)  3  Atk.  691. 

(3)  2  P.  Wins.  128.  (7)  1  Vea.  Sen.  207. 

(4)  64  R.  E.  419  (3  Hare,  568). 
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general  rule,  that  there  was  no  right  of  set-off  at  law,  and  no  right 
in  equity  before  the  introduction  of  set-off  at  law. 

It  remains  to  be  considered,  then,  whether  there  is  any  special 
circumstance,  or  any  ground  for  presuming  an  agreement,  which 
would  justify  the  Court  in  allowing  the  set-off  in  the  present  case ; 
and  I  am  of  opinion  that  there  is  not.  I  think  that,  on  the 
contrary,  the  fact  of  the  defendant  having  taken  the  warrant  of 
attorney  leads  to  the  presumption  that  no  such  agreement  was 
made.  I  am  of  opinion,  therefore,  that  the  plaintiffs  are  entitled 
to  the  decree  which  they  ask  ;  and,  looking  at  the  case  as  a  contest 
upon  a  point  of  law  on  which  the  plaintiffs  have  succeeded,  I  must 
give  them  their  costs. 

I  have  not  noticed  the  other  cases  referred  to  in  the  argument, 
as  I  do  not  think  that  they  have  any  application  to  the  present 
question.  In  none  of  them  were  the  demands  en  auter  droit ;  for 
where  the  question  arises  with  assignees'  in  bankruptcy,  the 
assignees,  according  to  the  Anonymous  case  in  1  Modern  Bep.  (i), 
and  the  authorities  cited  in  the  note,  are  considered  as  the  bankrupt 
— a  circumstance  which  has  always  created  a  diflBculty  in  my 
♦mind  as  to  the  decision  in  Cheiiij  v.  Bonltbee  (2),  although,  had  it 
been  necessary  to  consider  that  case,  I  should  of  course  have  felt 
myself  bound  to  follow  it.  The  other  cases  which  were  cited  in 
argument  merely  establish  the  principle,  that  where  one  demand  is 
equitable  and  the  other  legal,  there  is  set-off  in  equity,  if  there 
would  be  set-off  at  law  had  both  the  demands  been  legal. 


Fkekman 

V, 

LOHAS. 


[♦116] 


In  re  HODSON'S   (otherwise  HODGSON'S) 
SETTLEMENT  (.^). 

(9  Hare,  118—122 ;  S.  0.  20  L.  J.  Ch.  551 ;   15  Jur.  552.) 

The  Court  has  not  jurisdietion  under  the  Trustee  Act,  1850,  to  take  away 
the  power  of  appointing  new  trustees  from  the  donee  of  the  power,  where 
the  donee  is  capable  of  exercising,  and  willing  to  exercise,  the  power, 
although  the  donee  may  have  disclosed  an  intention  or  desire  to  exercise 
his  power  corruptly. 

A  PETITION  for  the  appointment  of  two  new  trastees  of  real  estate 
in  the  place  of  Lee,  a  deceased,  and  Lister,  a  surviving  trustee. 
The  trusts  were  created  by  a  settlement,  under  which  the  property 


(1)  P.  215. 

(2)  48  B.  R.  150  (4  My.  &  Cr.  442). 

(3)  The  same  principle  apparently 
applies  under  the  corresponding  sec- 


tion (s.  25)  of  the  Trustee  Act,  1893. 
In  re  Hiyginhottom  [1892]  3  Ch.  132, 
62  L.  J.  Ch.  74,  3  E.  23,  67  L.  T.  190. 
—0.  A.  S. 

28—2 


1851. 
Juru!  16, 17. 

TUKNEB, 

V.-C. 

[118] 
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In  re  was  vested  in  Lee  and  Lister,  upon  trust  for  E.  Hodson  for  life, 
skttt.e-  with  remainder  to  Mary  his  wife  for  her  life,  with  remainder  to  the 
MBNT.  children  of  the  marriage  ;  and  if  there  should  be  no  such  children, 
upon  trust  for  sale,  and  to  stand  possessed  of  the  proceeds  of  such 
sale  upon  certain  other  trusts  for  the  benefit  of  the  petitioners. 
The  settlement  provided,  that  if  Lee  and  Lister,  or  either  of  them, 
or  any  surviving  trustee  to  be  nominated  in  their  or  either  of  their 
stead  in  manner  thereinafter  mentioned,  should  happen  to  die,  or 
desire  to  be  discharged  from  the  said  trusts,  or  refuse  or  be  rendered 
incapable  to  act  in  the  execution  of  the  same,  it  should  be  lawful 
for  the  said  E.  Hodson  and  Mary  his  wife,  and  the  survivor  of 
them,  and  after  the  death  of  such  survivor  for  the  remaining  or 
other  trustee,  by  deed  attested  as  therein  mentioned,  to  nominate 
and  appoint  new  trustees  or  a  new  trustee,  in  the  place  of  the 
trustees  or  trustee  so  Hying,  or  desiring  to  be  discharged,  or  becoming 
incapable  to  act.  Mary  Hodson  the  wife  had  long  since  died,  and 
there  was  no  child  of  the  marriage.  Lee,  one  of  the  trustees,  was 
also  dead,  and  Lister  was  in  very  advanced  years,  being,  as  it  was 
stated,  nearly  of  the  age  of  eighty. 

The  petition  stated,  that  Lister,  the  surviving  trustee,  had 
intimated  his  wish  to  retire  from  the  trust ;  and  that  Hodson  the 
husband,  in  whom  the  power  of  appointing  new  trustees  was  vested 
by  the  settlement,  had  refused  to  exercise  such  power,  unless  upon 
[  *119  ]  receiving  a  consideration  *for  doing  so.  The  petition  also  stated, 
that  Hodson  had  parted  with  the  whole  of  his  interest  in  the  trust 
property. 

The  affidavits  on  behalf  of  the  petitioners  and  the  respondents 
were  conflicting  as  to  some  points,  having  reference  to  the  conduct 
of  the  parties.  Hodson,  however,  stated,  that  he  was  willing  and 
desirous  of  exercising  his  power  to  appoint  a  new  trustee  in  the 
place  of  Lee ;  and  the  surviving  trustee  Lister  stated,  that  he  had 
not  consented,  and  did  not  desire,  to  be  discharged  from  the  trust. 

Mr.  Malins  and  Mr.  Bilton  in  support  of  the  petition,  relied  on 
the  82nd  section  of  the  Trustee  Act,  1850,  which  enabled  the  Court  to 
appoint  new  trustees,  wherever  it  should  be  ''expedient"  to  do  so, 
and  it  should  be  found  "inexpedient,  difficult,  or  impracticable"  to 
make  the  appointment  without  the  assistance  of  the  Court.  In  this 
case  the  ''expediency"  and  even  necessity  of  making  the  appoint- 
ment was  clear,  one  trustee  of  great  age  only  remaining ;  and  the 
"  inexpediency  and  impracticability  "  of  making  the  appointment 
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in  any  other  manner  had  heen  also  shown  by  the  fact,  that  the         in  re 
donee  of  the  power  had  been  attempting  to  deal  corruptly,  by      Skrrr.s- 
bargaining  for  a  price  for  the  execution  of  his  power.    It  was  not        **"^'*'* 
enough  for  him  now  to  say,  that  he  was  willing  to  exercise  the 
power  without  remuneration. 

Mr.  Shebbeare^  for  an  incumbrancer,  supported  the  petition. 

Mr.  Cooper  and  Mr.  Swift,  for  Hodson,  contra. 

Thb  Yice-Ghancbllor  :  [  120  j 

The  first  difficulty  in  this  case  arises  upon  the  power  vested  in 
the  respondent  Hodson;  for  if  the  power  remains  in  and  can  be 
exercised  by  him,  unless  I  can  find,  that,  under  the  provisions  of 
the  statute,  I  am  enabled  to  prevent  him  from  exercising  the  power, 
I  cannot,  upon  this  petition,  appoint  a  trustee  in  the  place  either  of 
Lee,  the  deceased,  or  of  Lister,  the  surviving  trustee.  I  cannot  of 
course  appoint  a  trustee  in  the  place  of  Lister,  unless  I  first  remove 
him;  and  if  I  should  remove  him,  I  cannot  appoint  another  in 
his  place,  unless  the  provisions  of  the  statute  enable  me  to  take 
away  from  Hodson  the  power  of  appointment  given  him  by  the 
settlement. 

Now,  the  32nd  clause  of  the  statute  enacts,  that,  ''  whenever  it 
shall  be  expedient  to  appoint  a  new  trustee  or  new  trustees,  and  it 
shall  be  found  inexpedient,  difficult,  or  impracticable  so  to  do  with- 
out the  assistance  of  the  Court  of  Chancery,  it  shall  be  lawful  for 
the  si^id  Court  to  make  an  order  appointing  a  new  trustee  or  new 
trustees,  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees."  The  question  is,  whether  that  provision 
authorises  the  Court  to  appoint  a  new  trustee  where  a  power  to 
appoint  one  is  vested  in  a  party  who  is  capable  of  exercising  it,  and 
willing  to  do  so.  I  am  of  opinion  that  it  does  not ;  looking  at  other 
provisions  of  the  Act,  I  see  that  the  Legislature,  in  enabling  the 
Court  to  deal  with  the  legal  estate,  is  careful  to  introduce  proper 
precautions  to  prevent  an  unnecessary  interference  with  any 
existing  right.  Thus,  by  the  17th  section  of  the  Act,  power  is 
given  to  the  Court  to  convey  the  trust  estate  in  the  place  of  a 
refusing  trustee  ;  but  this  power  does  not  arise  until  there  is  either 
a  declaration  in  writing  of  the  party  or  his  agent,  that  he  will  not 
convey  or  assign  the  property,  after  a  proper  demand  made,  or 
until  twenty-eight  days  shall  have  elapspd  after  a  proper  deed  for 
conveying  or  assigning  the  same  *shall  have  been  duly  tendered  to      [  *i2i  ] 
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him  by  a  party  entitled  to  reqaire  the  execution  of  such  deed.  So, 
in  another  provision  of  the  statute,  relating  to  the  transfer  of  stock 
or  choses  in  action  (sect.  24),  it  is  provided,  that,  where  any  one  of 
the  trustees  shall  neglect  or  refuse  to  transfer  such  stock,  or  to 
receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
such  chose  in  action  according  to  the  directions  of  the  person 
absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a  request  in  writing  for  that  purpose  shall  have  been  made  to 
him  or  her  by  such  person,  it  shall  be  lawful  for  the  Court  to  make 
the  vesting  order  as  therein  stated. 

It  is  clear,  from  the  introduction  of  these  provisions,  that  it  was 
not  the  intention  of  the  Legislature  to  take  estates  out  of  trustees 
without  the  observance  of  every  necessary  and  proper  precaution ; 
and  I  think  it  is  a  reasonable  inference,  that  it  was  not  intended  to 
take  away  a  legal  power  vested  in  a  party  without  a  similar  degree 
of  precaution  being  observed.  I  am  of  opinion,  that  it  is  not  com- 
petent to  the  Court,  under  the  provisions  of  this  statute,  to  take 
away  the  legal  power  vested  in  Hodson,  however  corruptly  he  may 
have  intended  to  exercise  it.  That  in  effect  disposes  of  the  case ; 
for  if  I  have  not  power  to  appoint  a  trustee  in  the  place  of  Lee,  I 
clearly  cannot  have  power  to  appoint  one  in  the  place  of  Lister, 
if  I  remove  him. 

Independently,  however,  of  the  power  which  remains  in  Hodson, 
I  think  that  this  statute  was  not  intended  to  give  the  Court  jurisdic- 
tion  to  remove  a  trustee,  where  he  states  that  he  is  desirous  of 
continuing  in  the  trust.  The  Act  empowers  the  Court,  whenever  it 
is  expedient,  to  appoint  new  trustees ;  but  that  provision  is,  I  think, 
confined  to  the  appointment,  and  does  not  extend  to  the  discharge 
of  a  trustee  who  is  willing  to  remain. 

The  petition  must  be  dismissed,  but  without  costs,  for  I  cannot 
say  that  it  was  improperly  presented.  If  Hodson  had  persevered  in 
his  refusal  to  exercise  the  power,  and  Lister  had  still  desired  to 
retire  from  the  trust,  the  Court  might  have  found  the  means  of 
dealing  with  the  case  under  the  provisions  of  the  statute. 


,  ^'"-  WEBB  V.  The  DIRECT  LONDON  AND  PORTSMOUTH 

July  5,  9, 

—  EAILWAY  COMPANY. 

TURNEB, 

V.-C.  (9  Hare,  129—141 ;  S.  C.  20  L.  J.  Ch.  566;   revd.  1  D.  M.  &  G.  521 ;  S.  C.  21 
[  129  1  L.  J.  Ch.  337 ;  16  Jur.  323.) 

[Reversed  on  appeal,  as  reported  in  1  D.  M.  &  G.  521.] 
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TEAVIS  V.  MILNE  (1).  i8«. 

MILNE  V.  MILNE.  ^^"^5.20'*' 

(9  Hare,  141—157  ;  S.  C.  20  L.  J.  Ch.  665.)  MayJ^. 

A  gift  and  devise  by  one  of  the  partners  in  a  cotton  mill,  of  all  his  Tobner, 
property,  estate,  and  effects,  to  trustees,  upon  trust,  to  lay  out  and  invest 
two-third  pai-ts  thereof  upon  real  or  good  personal  security,  or  to  transfer  •-  ^ 
the  same,  and  allow  it  to  remain  in  the  concern,  of  which  he  was  one  of  the 
co-partners,  in  the  names  of  his  trustees,  and  alter,  vary,  change,  and 
transpose  the  same  as  they  should  think  fit,  and  stand  possessed  of  the 
same,  upon  trust,  for  the  two  sons  of  the  testator,  with  certain  powers  of 
advancement  out  of  their  respective  shares :  Held,  to  authorise  the  executors 
to  continue  the  monies  of  the  testator  in  the  trade,  but  not  to  trade  with 
the  monies  by  becoming  partners  in  the  firm. 

The  surviving  partners  of  a  testator  dealing  with  the  property  of  the 
testator,  with  the  knowledge  that  it  belongs  to  his  estate,  are  bound  to 
inquire  into  the  trusts  on  which  it  is  held,  and  are  liable  as  if  they  had 
actual  notice  of  those  trusts  (2). 

A  suit  by  parties  beneficially  interested  in  the  estate  of  a  deceased  partner 
cannot  be  maintained  against  both  his  executors  and  surviving  partners,  in 
the  absence  of  special  circumstances ;  but  collusion  is  not  the  only  ground 
for  such  a  suit ;  and  it  may  be  maintained  where  the  relation  between  the 
executors  and  surviving  partners  is  such  as  to  present  a  substantial  impedi- 
ment to  the  prosecution  by  the  executors  of  the  rights  of  the  parties 
interested  in  the  estate  as  against  such  partners  (3). 

It  is  not  to  be  assumed  that  the  annual  stock-taking  by  a  partnership 
truly  represents  the  interests  of  the  sevei-al  partners  in  the  firm ;  but  it  may, 
or  may  not  do  so,  according  to  the  purposes  for  which,  and  the  mode  in 
which,  it  is  made  up. 

Thb  first  suit  arose  out  of  the  claims  of  the  children  and  legatees 
of  Benjamin  Travis  against  his  surviving  partners  and  his  executors ; 
and  the  second  suit  was  brought  to  enforce  the  claims  of  his 
surviving  partners  against  his  executors. 

Benjamin  Travis  was,  at  the  time  of  his  decease,  a  partner  in  the 
firm  of  Milne,  Travis,  and  Milne,  who  carried  on  the  business  of 
cotton  spinning  at  certain  cotton  factories  and  works,  at  Shaw,  in 
the  county  of  Lancaster.  The  firm  consisted  of  James  Milne  of 
Gheetham  Hill,  Joshua  Milne,  James  Milne  of  Heyside,  and  Benjamin 
Travis.  The  business  was  not  carried  on  under  any  written 
articles  of  partnership  ;  but  the  property  and  profits  of  the  firm  were 
considered  *and  treated  as  divided  into  sixty  shares,  of  which  [  *H2  ] 
twenty-eight  belonged  to  James  Milne  of  Gheetham  Hill,  fourteen  to 
Joshua  Milne,  ten  to  James  Milne  of  Heyside,  and  eight  to  Benjamin 
Travis.     The  business  was  carried  on  by  all  the  partners  until  the 

(1)  Approved,  Bmingfitid  v.  Baxter      8  Ch.  323,  n. 

(1886)  12App.  Cas.  167,  56L.J.P.  0.  (3)  Yeatman  v.    Yeatman   (1877)    7 

13,  56  L.  T.  127.  Ch.  D.  210,  47  L.  J.  Ch.  6,  37  L.  T. 

(2)  FlockUm  V.  Uunning  (1864)  L.  B.      374. 
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TttAvis      death  of  Benjamin  Travis,   on  the  10th   of    September,    1844. 

Milne.  Benjamin  Travis,  by  his  will,  dated  the  19th  of  February,  1844,  gave, 
devised,  and  bequeathed  all  and  singular  his  freehold  and  leasehold 
property,  estate,  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever  the  same  might  be,  and  whether  the 
same  might  be  property  absolutely  vested  in  him,  or  in  him  as  a 
co-partner  jointly  or  along  with  others,  unto  Edward  Evans,  Joshua 
Gheetham,  Abraham  Crompton  the  younger,  and  his  (the  testator's) 
wife  Eliza  Travis,  upon  trust,  to  stand  possessed  of  and  interested  in 
his  said  property,  estate,  and  effects,  in  trust,  to  lay  out  and  invest 
two  equal  third  parts  thereof  upon  real  or  good  personal  securities, 
or  to  transfer  the  same  and  allow  it  to  remain  in  the  concern  of 
which  he  was  one  of  the  co-partners,  in  the  names  of  them  his  said 
trustees  or  the  trustees  for  the  time  being  of  his  will,  and  to  alter, 
vary,  change,  and  transpose  the  same  as  and  when  they  should 
think  fit,  and  to  stand  possessed  of  and  interested  in  the  said  two 
equal  third  parts  or  shares  of  and  in  the  said  trust  property,  funds, 
stocks,  and  securities,  in  trust,  to  apply  so  much  of  the  interest, 
dividends,  and  other  annual  proceeds  thereof,  as  they  might  deem 
proper,  in  clothing,  maintaining,  educating,  and  bringing  up  to  some 
trade  or  profession  his  (the  testator's)  two  sons  Charles  and  Joseph ; 
and  the  testator  directed  that  one  moiety  of  the  said  two  third  parts 
of  the  said  property,  trust  funds,  stocks,  and  securities  should  be 
transferred  to  his  son  Joseph  on  his  attaining  twenty-one,  (with  a 
gift  over  to  Charles  in  case  of  Joseph's  death  under  that  age  with- 
out issue) ;  and  he  directed  that  the  other  moiety  of  the  said  two 
third  parts  should  be  transferred  to  his  son  Charles  on  his  attaining 

[  *n3  ]  twenty-one ;  with  a  ^similar  gift  over  to  Joseph  in  case  of  the  death 
of  Charles  under  that  age  without  issue ;  and  a  gift  over  of  the  two- 
third  parts,  in  the  case  of  the  death  of  both  the  sons  under  age  and 
without  issue ;  with  the  power  of  advancing  a  sum  not  exceeding 
6002.  to  each  of  the  two  sons  out  of  their  respective  third  parts. 
And  the  testator  directed  the  remaining  one-third  part  of  and  in  the 
said  trust  property,  funds,  stocks,  and  securities  to  be  transferred  to 
his  wife  Eliza  Travis,  immediately  after  his  decease,  subject  never- 
theless to  and  charged  with  the  payment  of  his  funeral  expenses  and 
debts,  except  the  expenses  which  might  be  incurred  in  proving  and 
carrying  into  execution  the  trusts  of  his  will ;  and  the  testator 
thereby  appointed  Edward  Evans,  Joshua  Cheetham,  Abraham 
Crompton  the  younger,  and  his  said  wife  Eliza,  joint  executors  and 
executrix  of  his  will. 
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Upon  the  death  of  Benjamin  Travis,  his  widow  Eliza  Travis  and  Travis 
Edward  Evans  proved  the  will ;  and  it  was  afterwards,  bat  not  until  milne. 
November,  1847,  proved  by  Joshua  Gheetham. 

In  February,  1846,  Eliza  Travis,  the  widow,  married  Bichard 
Greaves;  and  by  the  settlement  made  upon  that  marriage  she 
assigned  all  the  parts  or  shares  and  interest,  as  well  vested  as  con- 
tingent, of  and  in  the  freehold  and  leasehold  property,  estate,  and 
effects  bequeathed  to  her  by  the  said  will,  unto  and  to  the  use  of 
Edward  Evans,  his  heirs,  executors,  administrators,  and  assigns, 
in  trust  to  pay  the  annual  produce  of  the  said  trust  premises  to  the 
said  Eliza  for  life,  for  her  separate  use ;  and  after  her  decease,  then 
as  to  as  well  the  capital  as  the  future  annual  produce  thereof,  in 
trust  for  all  the  children  of  the  said  Eliza,  whether  by  her  said  late 
husband  or  by  her  then  intended  husband,  as  she  should  by  deed  or 
will  appoint ;  and  in  default  of  such  appointment,  in  trust  for  her 
child  if  only  *one,  or  children  if  more  than  one,  in  equal  shares;  [  *ui] 
and  in  default  of  such  issue,  for  her  next  of  kin. 

After  the  death  of  Benjamin  Travis,  the  business  continued  to  be 
carried  on  by  the  surviving  partners  (whether  or  not  in  partnership 
with  the  executors  of  Benjamin  Travis  or  any  of  them,  was  a  ques- 
tion in  the  cause,)  until  the  6th  of  July,  1847,  when  James  Milne  of 
Heyside  died.  He,  by  his  will,  appointed  his  widow  Sarah  Milne 
and  several  other  persons  to  be  his  executors ;  and  upon  his  death, 
his  widow  Sarah  Milne,  who  alone  proved  his  will,  succeeded  to  his 
interest  in  the  trade,  and  became  a  partner  in  the  concern  in  his 
stead.  The  business  was  then  carried  on  by  James  Milne  of 
Cheetham  Hill,  Joshua  Milne,  and  Sarah  Milne  (whether  in  partner- 
ship with  the  executors  of  Benjamin  Travis  was,  as  before,  a 
question),  until  October,  1849,  when  the  mills  were  stopped. 

The  bill  in  the  first  cause  was  filed  in  February,  1850,  by  the 
infant  children  of  Benjamin  Travis  against  James  Milne  and  Joshua 
Milne,  two  of  the  surviving  partners,  and  Sarah  Milne,  the  repre- 
sentative of  the  other  partner,  and  against  Eliza  Greaves  the 
executrix  and  Bichard  Greaves  her  husband,  Edward  Evans  and 
Joshua  Gheetham  the  executors  of  Benjamin  Travis,  and  against 
other  parties  interested  under  his  will  and  under  the  settlement 
made  upon  the  marriage  of  Mr.  and  Mrs.  Greaves.  The  bill,  in 
addition  to  the  foregoing  facts,  stated,  that  the  defendants,  James 
Milne  of  Gheetham  Hill,  and  Joshua  Milne,  and  James  Milne  of 
Heyside,  after  continuing  the  business  from  the  death  of  Benjamin 
Travis,  during  the  remainder  of  the  year  1844,  with  the  privity  of 
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Travis      the    defendants,    Eliza    Greaves,    Edward    Evans,    and    Joshua 

Milne.  Gheetham,  as  such  executrix  and  executors  of  Benjamin  Travis, 
early  in  January,  1845,  caused  an  account  to  be  taken  of  the  debts 

[  *J45  ]  and  assets  of  the  partnership,  and  ascertained  ^therefrom  the  clear 
value  of  the  property  and  effects  of  the  partnership,  and  the 
amount  and  value  of  the  share  and  interest  of  each  partner 
therein ;  and  that  the  share  and  interest  of  Benjamin  Travis  in  the 
said  property  and  effects  was  then  ascertained  to  amount  to  the 
principal  sum  of  5,122Z.  15«.  ^d.,  and  was  entered  and  stood  in  the 
books  of  the  partnership  under  the  date  of  the  6th  of  January, 
1845,  at  that  sum ;  and  the  bill  stated  that  the  defendants  Eliza 
Greaves,  Edward  Evans,  and  Joshua  Gheetham  did  not  realise  the 
testator's  said  share  and  interest  in  the  partnership,  but  were 
induced  by  the  representations  of  James  Milne  of  Gheetham  Hill, 
and  Joshua  Milne,  and  James  Milne  of  Heyside,  to  leave  the  said 
trust  monies  in  the  business,  and  to  trade  therewith  in  partnership 
with  them.  The  bill  prayed  that  an  account  might  be  taken  of  all 
the  dealings  and  transactions  of  the  partnership  of  Milne,  Travis, 
and  Milne,  from  the  commencement  thereof,  up  to  the  10th  of 
September,  1844,  and  of  the  amount  and  value  of  the  testator 
Benjamin  Travis's  interest  therein  on  that  day ;  and  that  an  account 
might  also  be  taken  of  the  profits  of  the  business  since  the  10th  of 
September,  1844,  and  of  all  such  sums  of  money  as  had  been  paid 
to  or  received  by  Bichard  Greaves  and  Eliza  his  wife,  Edward 
Evans,  and  Joshua  Gheetham,  for  or  in  respect  of  the  said  testator*s 
interest  in  the  partnership ;  and  that  James  Milne  of  Gheetham 
Hill,  Joshua  Milne,  Sarah  Milne,  Bichard  Greaves  and  Eliza  his 
wife,  Edward  Evans,  and  Joshua  Gheetham,  might  be  severally 
decreed  to  pay  the  balance  which  should  be  iound  due  on  the  same 
accounts  ;  or,  if  it  should  appear  more  beneficial  to  the  plaintiffs, 
then  that  the  defendants  might  be  severally  charged  with  the  said 
sum  of  5,1222.  15«.  id,,  with  interest  thereon  from  the  1st  of 
January,  1845,  and  that  the  accounts  might  be  taken  on  that 
footing ;  and  that  the  plaintiffs  might  be  declared  to  have  a  hen  on 
the  existing  property  and  effects  of  the  partnership,  to  the  amount 

[  ♦146  ]  of  the  sum  which  should  be  *found  due  from  the  defendants  on  the 
said  accounts ;  and  for  a  sale,  if  necessary,  of  the  said  property  and 
effects ;  and  that,  if  necessary,  an  account  might  be  taken  of  the 
funeral  and  testamentary  expenses  and  debts  of  the  testator,  which 
constituted  a  charge  on  the  said  third  share  of  the  defendant  Eliza 
Greaves  ;  and  if  it  should  appear  that  all  such  expenses  and  debts 


VOL.  Lxxxix.]      1851.     CH.     9  HAEE,  146—147.  86 

had    been  duly  paid,  then  that  the  two-third  parts  of    the  said       Tkavis 
testator's  share  and  interest  in  the  said  partnership  business  and       milnk. 
effects  might  be  secured  for  the  benefit  of  the  plaintiffs,  and  the 
persons  entitled  thereto  under  the  will  of  Benjamin  Travis.    And 
the  bill  also  prayed  a  dissolution  of  the  partnership,  and  a  receiver. 

The  defendants  James  Milne  of  Gheetham  Hill,  and  Joshua 
Milne,  the  surviving  partners,  by  their  answers  in  the  first  suit, 
in  effect  represented  that  the  executors  of  Benjamin  Travis,  and 
the  defendant  Bichard  Greaves  after  his  marriage,  took  Benjamin 
Travis's  share  in  the  business,  and  became  partners  therein. 
They  stated,  that  the  value  of  the  property  and  effects  of  the 
partnership,  as  ascertained  by  the  account  taken  in  January,  1845, 
and  which  they  alleged  to  have  been  one  of  the  usual  annual  stock 
takings,  did  not  represent  the  actual  value  of  such  property  and 
effects.  The  defendant  Joshua  Milne  admitted  that  he  had  notice 
of  Travis's  will,  but  the  defendant  James  Milne  denied  notice  of  it 
until  November,  1849.  The  defendant  Sarah  Milne  (the  repre- 
sentative of  the  other  partner)  by  her  answer  made  the  same  case 
as  the  surviving  partners,  with  respect  to  the  partnership  with 
Travis's  executors.  The  defendants  Greaves  and  his  wife,  and 
Edward  Evans,  admitted  that  the  trust  monies  belonging  to  the 
testator's  estate  had  been  left  in  the  firm,  under  the  impression 
which  they  entertained,  that  they  were  justified  in  so  doing  by  the 
words  of  the  will ;  but  they  did  not  admit  that  they  had  become 
partners  in  the  firm  in  respect  of  such  monies.  The  defendant 
Joshua  Gheetham  ^denied  the  partnership  as  to  himself,  and  relied  C  *'^7  1 
principally  on  the  fact,  that  he  had  not  proved  the  will  until 
recently,  and  insisted,  that  he  ought  not  to  be  charged  in  respect 
of  the  acts  of  the  other  executors,  which  had  previously  taken  place. 

The  defendant  James  Milne  went  into  evidence  to  prove  that  the 
executors  of  Travis  became  partners  in  the  concern ;  and  that  the 
5,122Z.  158.  id.  was  not  the  true  value  of  the  share  of  Benjamin 
Travis. 

The  bill  in  the  second  suit  was  filed  by  James  Milne  against 
Joshua  Milne  (the  other  surviving  partner),  Sarah  Milne 
the  representative  of  James  Milne  of  Heyside,  and  the 
executors  of  Benjamin  Travis ;  and  it  prayed  that  the  partner- 
ship of  Milne,  Travis,  and  Milne  might  be  decreed  to  be  dis- 
solved, and  Edward  Evans,  Joshua  Gheetham,  and  Eliza  Travis 
might  be  declared  to  have  become  partners  in  the  said  firm  on  the 
death  of  Benjamin    Travis,  and    to   have    since   continued  such 
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Travis  partners ;  and  that  Sarah  Mihie,  on  the  death  of  James  Milne  of 
MiLKB.  Heyside,  might  be  declared  also  to  have  become  a  partner,  and  to 
have  continued  such  partner  ;  and  that  the  accomits  of  the  partner- 
ship dealings  and  transactions,  from  the  12th  day  of  January,  1848, 
might  be  taken ;  and  that  the  said  James  Milne's  partners, 
including  Edward  Evans,  Joshua  Gheetham,  Richard  Greaves  and 
Eliza  his  wife,  and  Sarah  Milne,  might  be  decreed  to  make  good 
personally  such  losses  as  might  properly  fall  to  them  respectively 
as  such  partners ;  and  that  the  affairs  of  the  partnership  might  be 
wound  up  under  the  direction  of  the  Court ;  and  for  a  receiver. 

The  causes  were  argued  separately.    The  plaintiffs  in  the  first 

suit,  at  the  hearing,  asked  no  account  of  the  profits  of  the  trade 

[  •!*«  ]       subsequently  to  the  death  of  Benjamin  ♦Travis,  but  desired  payment 

of  his  share,  with  interest  at  51.  per  cent. ;  and  they  insisted,  that 

the  5,122/.  158.  4d.  ought  to  be  taken  to  be  the  value  of  such  share. 

The  Solicitor-Oeneral  and  Mr.  Osborne  for  the  plaintiffs,  the 
sons  of  the  testator  Benjamin  Travis. 

Mr.  Roll  and  Mr.  Letvin  for  James  Milne,  the  surviving 
partner,  a  defendant  in  the  first  cause,  and  the  plaintiff  in  the 
second  cause. 

Mr.  Bacon  and  Mr.  Smythe  for  Joshua  Milne,  and  Sarah 
Milne  the  executrix  of  James  Milne  of  Heyside,  defendants  in  both 
suits. 

Mr.  Malins  and  Mr.  Ebnsley  for  Edward  Evans  and  Richard 
Greaves  and  Eliza  his  wife ;  and  Mr.  Piggott  for  Joshua  Gheetham, 
— Edward  Evans,  Joshua  Gheetham,  and  Eliza  Greaves,  being  the 
executors  and  executrix  of  Benjamin  Travis,  and  defendants  in  both 
suits. 

The  following  authorities  were  cited :  On  the  frame  of  the  bill, 
in  which  the  executors  and  debtors  to  the  estate  were  made 
defendants  in  the  same  suit:  Neivland  v.  Champion  (l),  where  the 
case  of  partnership  was  distinguished,  though  collusion  was  the 
ground  upon  which  such  a  suit  was  said  to  be  alone  sustainable, 
except  in  the  case  of  partnership :  Iaiw  v.  Laiv  {z),  Oedge  v. 
Traill  (8),  where  the  circumstances,  though  not  charged  as 
collusion,  were  held  to  be  substantially  so :  Bowsher  v.  Watkins  (4). 

(1)1  Ves.  Sen.  105.  281,  «.). 

(2)  70  B.  B.  139  (2  OoU.  41).         (4)  32  B.  B.  210  (1  Buss.  &  My. 

(3)  32  B.  B.  212  (1  Buss.  &  My.   277). 
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Holland  v.  Prior  (1),  the  case  of  the  existing  executor  and  the  repre-       Tkavis 
sentative  *of  the  deceased  executor.    On  the  liability  of  the  partners       milnk. 
to  the  plaintiffs  in  the  first  suit,  the  cestui  que  trusts  under  the       [  *14»  ] 
will  of  Benjamin  Travis,  in  respect  of   his  estate  left  in  their 
hands:    Smith  v.  Jameson {2)  and  Wilson  v.  Moore  (2).    On  the 
liability  of    the    executors,  and    on  their  rights  as  against  the 
defendant  Eliza  Greaves,  as  a  cestui  que  trust,  to  be  indemnified  so 
far  as  her  share  would  extend :  Booth  v.  Booth  (4).    On  the  liability 
of  the  defendant  Joshua  Gheetham,  who  had  not  proved  the  will 
until  1847,  and  long  after  the  breach  of  trust  (if  any)  had  taken 
place :  Urch  v.  Walker  (6).    And  on  the  mode  of  dealing  with  and 
ascertaining  the  value  of  the  testator^s  share  in  the  partnership : 
Cook  V.  CoUingridge  (e)  and  Wedderburn  v.  Wedderburn  (7). 

Thb  Viob-Ghanobllor  (after  stating  the  case  upon  the  pleadings  J^fay  29. 
and  evidence): 
Upon  the  case  being  opened  on  the  part  of  the  plaintiffs  in  the 
first  suit,  it  was  anticipated  that  the  frame  of  the  suit  would  be 
objected  to  by  the  defendants,  upon  the  ground  of  the  surviving 
partners  having  been  joined  with  the  personal  representatives  of 
Benjamin  Travis  as  defendants  to  the  bill ;  and  the  cases  on  the 
subject  of  suits  by  parties  beneficially  interested  in  the  estate  of  a 
deceased  partner  against  his  executors  and  surviving  partners  were 
referred  to ;  but  this  objection  was  not  insisted  upon  by  any  of  the  defen- 
dants, and  it  is  unnecessary,  therefore,  further  to  consider  the  point. 
It  may  be  useful,  however,  to  observe,  that,  upon  an  examination  of 
the  authorities,  I  believe  it  *will  be  found  that  there  is  no  instance  [  *150  ] 
of  such  a  suit  being  maintained  in  the  absence  of  special  circum- 
stances, and  that  collusion  is  clearly  not  the  only  ground  on  which 
such  a  bill  can  be  supported.  The  cases,  I  think,  may  fairly  be 
considered  to  go  to  this  extent, — that  such  a  bill  may  be  supported 
in  all  cases  where  the  relation  between  the  executors  and  the  sur- 
viving partners  is  such  as  to  present  a  substantial  impediment  to 
the  prosecution  by  the  executors  of  the  rights  of  the  parties 
interested  in  the  estate  against  the  surviving  partners.  In  the 
present  case  I  entertain  no  doubt  that  the  special  circumstances  are 
sufficient  to  maintain  the  bill. 

(1)  36  R.  E.  316  (1  My.  &  E.  237).     (6)  45  R  R.  360  (3  My.  &  Cr.  702). 

(2)  6  T.  B.  601.  (6)  23  R.  R.  156  (Jao.  607). 

(3)  36  R.  R  272  (1  My.  &  K.  127).     (7)  44  R.  R.  331,  356  (2  Keen,  722  ; 

(4)  49  R  R.  304  (1  Beav.  126).  S.  C,  4  My.  &  Cr.  41). 
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Travis  The  suit  then  being  properly  framed,  the  qaestion  first  to  be  con- 

MiLNB.  sidered  is,  what  is  the  true  construction  of  the  testator's  will, — 
whether  he  has  or  has  not  by  his  will  authorised  his  executors  to 
concur  with  his  surviving  partners  in  cari-ying  on  the  trade, — for 
this,  I  think,  at  least  is  clear,  that  i(  the  executors  were  by  the  will 
authorised  to  carry  on  the  trade,  I  cannot,  in  the  state  of  the  evidence, 
arrive  at  the  conclusion,  that  they  determined  not  to  do  so,  and 
found  a  decree  against  the  surviving  partners  upon  that  conclusion. 
Now  the  testator  has  by  his  will  given,  devised,  and  bequeathed  to 
his  trustees,  all  and  singular  his  freehold  and  leasehold  property, 
estate,  and  effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever  the  same  might  be,  and  whether  the  same  might  be 
property  absolutely  vested  in  him,  or  in  him  as  copartner  jointly  or 
along  with  others,  upon  trust,  to  stand  possessed  of  and  interested 
in  his  said  property,  estate,  and  effects, — that  is,  all  his  property, 
whether  absolutely  vested  in  him,  or  vested  in  him  as  a  copartner 
jointly  or  along  with  others, — in  trust,  to  lay  out  and  invest  two 
equal  third  parts  thereof  upon  real  or  good  personal  securities, 
L  *i5i  ]  or  to  transfer  the  same  *and  allow  it  to  remain  in  the  concern  of 
which  he  was  one  of  the  copartners,  in  the  names  of  his  said 
trustees,  or  the  trustees  for  the  time  being  of  his  will,  and  alter, 
vary,  change,  and  transpose  the  same,  as  and  when  they  should 
think  fit.  It  is  from  this  clause  we  have  first  to  collect  the  intention 
of  the  testator :  and  it  is  to  be  remarked  upon  it,  that  two-thirds  of 
the  property  only  are  embraced  in  the  trust ;  and  that  the  trust  to 
invest  upon  "  real  or  good  personal  securities,"  coupled  with  the 
power  to  vary,  would  extend  to  authorise  the  investment  of  the 
whole  of  the  two-thirds  upon  those  securities ;  and  that  it  is  not 
easy  to  see  how  the  testator  could  contemplate  the  trade  being 
carried  on  with  two-thirds  of  the  capital  which  he  had  in  it,  or  being 
carried  on  at  all  on  account  of  the  estate,  if  the  trustees  were  to 
have  power  to  take  out  the  two-thirds,  whenever  they  thought  fit  to 
do  so.  It  is  to  be  remarked  also,  that  the  words  ''allow  it  to  remain 
in  the  concern,'*  seem  to  point  more  to  a  continuing  fund  than  to  a 
fund  embarked  in  trade,  and  subject  to  all  its  contingencies.  The 
provision  for  the  transfer  being  in  the  name  of  the  trustees,  was 
relied  on  in  support  of  the  argument,  that  power  was  meant  to  be 
given  to  continue  the  trade  ;  but  I  do  not  think  much  reliance  can 
be  placed  upon  it,  for  it  would  equally  apply  to  the  fund,  whether 
considered  as  a  debt  or  as  a  trade  capital,  and  perhaps  would  apply 
to  it  more  strictly  in  the  former  sense  than  in  the  latter ;  and 
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besides,  the  sense  in  which  the  testator  has  used  the  word  Travm 
"  transfer  "  in  other  parts  of  the  will,  and  the  application  which  he  milnb. 
has,  I  think,  made  of  the  words  "  in  the  names  of  my  trustees," 
both  of  the  fund  to  be  invested  and  of  the  fund  to  be  transferred, 
seem  to  me  to  prevent  any  peculiar  meaning  being  attached  to  this 
provision.  Some  reliance  was  also  placed  in  support  of  the  same 
argument,  upon  the  fact  of  its  having  been  usual  to  allow  the 
executors  of  deceased  partners  to  become  partners  in  the  trade  ;  but 
I  think  it  would  be  going  much  too  far  to  hold,  that  ^this  would  be  [  *152  ] 
sufficient  to  warrant  the  Court  in  attaching  a  conventional  meaning 
to  the  words  of  this  clause  in  the  will.  Upon  this  point  of  the  will, 
therefore,  I  think  there  was  not  enough  to  authorise  the  trustees  in 
continuing  the  trade  ;  and  I  think  the  rest  of  the  will  confirms  that 
view  ;  for  the  trust  of  the  remaining  third,  and  the  charge  of  the 
debts  upon  it,  shows  that  the  testator  contemplated  the  whole  of 
his  property  as  a  fund  immediately  available ;  and  the  power  to 
apply  6001.  for  the  advancement  of  each  of  the  children  out  of 
the  capital  of  their  shares,  shows  that  the  whole  of  the  two- 
thirds  were  considered  by  him  as  a  fund  to  which  the  trustees 
could  at  once  resort.  Upon  the  whole,  therefore,  I  am  of  opinion, 
that  this  will  did  not  authorise  the  executors  and  trustees  to  continue 
the  testator's  trade. 

This  being  the  construction  of  the  will,  I  have  next  to  consider 
the  consequences  of  that  construction  :  and  I  will  first  consider  them 
as  between  the  plaintiffs  and  the  surviving  partners ;  and  I  think 
that  the  surviving  partners,  dealing  with  the  property  of  the 
testator  with  knowledge  that  it  belonged  to  his  estate,  were 
bound  to  inquire  into  the  trusts  on  which  it  was  held,  and  must 
all  be  liable  as  if  they  had  had  actual  notice  of  those  trusts,  although 
actual  notice  is  proved  against  one  of  them  only. 

I  proceed,  therefore,  next  to  consider  the  extent  of  the  liability  of 
the  surviving  partners.  The  plaintififs  have  contended,  that  the 
testator's  share  ought  to  be  taken  at  5,122^  158.  4d.,  the  amount 
of  the  valuation  in  January,  1845 ;  and  that  the  charge  of  debts 
on  the  widow's  third  gives  them  a  right  to  call  for  the  whole, 
and  not  for  two-thirds  only  of  the  share.  The  defendants,  on 
the  other  hand,  have  gone  into  evidence  to  show  that  the 
5,122/.  158.  4d.  exceeded  the  value  of  the  share ;  and  they  rely  upon 
their  equity  against  the  widow  to  protect  them  to  the  extent  of  her 
third. 

With  respect  to  the  plaintiffs'  claim  to  have  the  testator's  share       [  ^^^  ] 
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Travis  taken  at  6,122/.  15s.  id.,  I  think  the  defendants  have  sufficiently 
MiLNR.  proved  that  the  account  of  January,  1845,  was  one  of  the  usual 
annual  stock-takings ;  and  it  is  not,  I  think,  to  be  assumed  that 
such  stock-takings  truly  represent  the  value  and  amount  of  the 
interests  of  the  several  partners  in  the  concern.  They  may  or  may 
not  do  so  according  to  the  purposes  for  which  and  the  mode  in 
which  they  are  made  up.  If  the  object  of  the  stock-taking  be 
merely  to  ascertain  the  profit  or  loss  of  the  year,  the  correctness 
of  the  value  set  upon  the  several  items,  and  of  the  allowance  made 
for  the  several  liabilities,  is  of  infinitely  less  importance  than  where 
the  object  is  to  ascertain  the  exact  value  of  the  partner*s  share. 
In  the  former  case,  any  error  in  the  estimate  would  be  set  right  in 
the  final  division.  In  the  latter,  there  would  be  no  opportunity 
of  correcting  it.  The  plaintiffs  in  this  suit  have  given  no  evidence 
as  to  the  purposes  for  which,  or  the  mode  in  which  the  stock- 
taking of  1845,  on  which  they  rely,  was  made  up ;  but  the  defen- 
dants, on  the  other  hand,  have  proved  that  it  was  made  for  the 
purpose  of  ascertaining  the  profit  or  loss  of  the  year,  and  have 
proved,  in  addition,  several  facts,  from  which  it  is  clear  it  may 
not  have  been  a  correct  criterion  of  the  value.  I  am  of  opinion, 
therefore,  that  the  plaintiffs  are  not  entitled  to  have  the  value  of 
Benjamin  Travis's  share  in  the  partnership  taken  at  5,122/.  158. 4d. 
It  was  attempted  to  support  this  part  of  the  plaintiffs'  case  upon 
the  authority  of  Cook  v.  CoUingridge  (1),  and  Wedderbum  v.  Wedder- 
bum  (2),  in  which  it  was  said,  that  there  were  valuations ;  but  the 
Court  did  not  act  upon  the  valuation  in  either  of  these  cases,  and 
they  do  not  therefore  assist  the  plaintiffs'  argument  upon  this 
point. 
With  respect  to  the  plaintiffs'  claim  to  charge  the  surviving 
[M54]  ^partners  with  the  value  of  the  whole,  and  not  of  two-thirds  of 
Benjamin  Travis's  share,  I  think  the  question  is  not  ripe  for 
decision ;  for  the  plaintiffs  have  neither  alleged  nor  proved,  that 
any  of  the  testator's  debts,  or  of  the  other  charges  upon  the  third, 
are  remaining  unpaid;  and  if  they  have  been  in  fact  paid,  the 
plaintiffs  can  have  no  claim  in  respect  of  that  third ;  and  the  right 
in  respect  of  it  depends  upon  the  equities  between  the  surviving 
partners  and  £lie  defendants.  Greaves  and  his  wife. 

These  were,  I  think,  all  the  points  of  the  case  as  between  the 
plaintiffs  and  the  surviving  partners,  with  the  exception  of  a  point 

(1)  23  B.  R.  155  (Jac.  607).  (2)  44  B.  B.  331,  355  (2  Keen,  722; 

S.  C,  4  My.  &  Cr.  41). 
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raised  as  to  a  lien  on  the  remaining  partnership  property,  which  I       Travis 

think  must  also  remain  for  future  consideration.    As  between  the       milne. 

plaintifTs  and  the  executors,  the  considerations  which  apply  to  the 

case  are   in    some   respects    different.     The  executors  have  all 

admitted  the  testator*s  interest  in   the  concern,  and   they  must 

be  responsible  to  the  plaintiffs  in  respect  of  that  interest,  unless 

they  have  in  some  manner  discharged  themselves  from  the  liability. 

None  of  them  have  in  this  suit  gone  into  any  evidence  for  that 

purpose;  but  it  was  contended,  on  the  part  of  Evans,  and  Greaves 

and  his  wife,  who  have  joined  in   their  defence,  that   the  will 

authorised  them  to  leave  the  monies  in  the  trade ;  and  that  the 

passage  read  by  the  plaintiffs    from  their  answer  proved,   that 

they  had  done  only  what  they  were  authorised  to  do,  and  that  the 

plaintiffs  in  this  suit  could  therefore  have  no  relief  against  them. 

And  on  the  part  of  the  defendant  Gheetham,  who  severed  in  his 

defence,  the  same  point  was  insisted  upon ;   and  it  was  further 

insisted,  that,  not  having  proved  the  will  till  1847,  and  not  having 

been  called  upon  to  act  till  1849,  when  the  concern  was  on  the 

point  of  *being  stopped,  he  was  no  party  even  to  leaving  the  money       [  *iw  ] 

in  the  trade,  and  therefore  cannot  be  held  liable  to  the  plaintiffs  in 

this  suit. 

I  agree  with  the  argument  on  the  part  of  the  executors,  that 
they  were  authorised  to  leave  the  monies  in  the  trade ;  but  I  am 
of  opinion,  as  above  stated,  that  they  were  not  authorised  to  trade 
with  the  monies.  The  liability  of  these  parties  to  the  plaintiffs  in 
this  suit  depends,  therefore,  not  upon  whether  the  monies  were  in 
fact  left  in  the  trade,  but  upon  the  circumstances  under  which  they 
were  employed  in  it ;  and  referring  to  the  passage  read  from  the 
answer  of  Evans  and  of  Greaves  and  his  wife,  I  find  that  after 
admitting  that  the  monies  were  left  in  the  trade,  and  that  the  trade 
was  continued  by  the  surviving  partners,  it  states  merely  "  that  no 
written  or  other  agreement  or  arrangement  in  reference  to  the 
business,  or  any  articles  of  partnership,  were  ever  made  or  entered 
into  between  them  and  the  surviving  partners ;  and  that  they  took 
no  part  in  the  conduct  or  management  of  the  business,  and  did 
not  interfere  therewith,  or  intend  to  embark  therein,  further  or 
otherwise  than  as  authorised  by  the  will,  and  as  appeared  to  them 
necessary  for  the  due  protection  of  the  testator's  share  and  interest 
in  the  capital  thereof."  But  the  defendants  do  not  state  that  they 
did  not  take  to  the  share  of  their  testator,  without  coming  to  any 
actual  agreement  or  arrangement  with  the  surviving  partners ;  nor 
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Travis      do  they  state  to  what  extent  they  took  part  in  or  interfered  in  the 

MiLKB.  business,  or  intended  to  embark  in  it ;  and  I  cannot  venture  upon 
this  passage  in  the  answer  to  hold,  that  these  defendants  can, 
without  further  inquiry,  be  held  discharged  from  the  undoubted 
liability  which  attached  upon  them  from  their  position  as  executors 
and  trustees. 
(His  Honour  then  adverted  to  a  portion  of  the  correspondence 

[  *J56  ]  ^before  the  bill  was  filed,  and  to  the  tenns  of  the  settlement  made 
upon  the  marriage  of  the  defendants,  Greaves  and  his  wife,  as 
leading  also  to  the  conclusion  that  further  inquiry  was  necessary.) 

With  respect  to  the  further  point  urged  on  the  part  of  the  defen- 
dant Gheetham,  I  think,  that,  having  proved  the  will  in  1847,  it 
became  his  duty  then  to  interfere  if  the  assets  were  not  properly 
invested,  and  that  he  cannot  justify  having  taken  no  step  till  the 
year  1849;  and  on  this  ground,  and  on  the  ground  of  the  admission 
in  his  answer,  that  he  attended  meetings  of  the  partners  in  July 
and  December,  1849,  and  with  respect  to  the  dissolution  of  the 
partnership,  I  think  there  must  be  further  inquiry  as  to  this 
defendant  also.  This  appears  to  me  to  be  the  result  of  the  case, 
so  far  as  the  first  suit  is  concerned. 

The  bill  in  the  second  suit  brings  forward  much  more  distinctly 
the  facts  in  relation  to  the  alleged  partnership  between  the 
executors  and  the  surviving  partners.  (His  Honour  stated  the 
facts  appearing  upon  the  pleadings  and  in  the  evidence  in  the 
second  suit,  with  reference  to  this  part  of  the  case.) 

Although  the  plaintiff  has  proved  in  the  suit  the  signature  by 
Mrs.  Greaves  of  the  stock-taking  and  memorandum,  and  has  also 
adduced  much  evidence  leading  to  the  conclusion  of  a  partnership 
having  been  formed  with  the  executors,  I  think  that,  having  regard 
to  the  interest  which,  in  any  event,  the  executors  had  in  the 
business,  from  the  testator's  capital  being  in  fact  embarked  in  it, 
and  looking  to  the  statements  read  from  the  answers,  and  to  the 
position  of  Mrs.  Greaves  as  a  married  woman,  the  evidence  on  the 
part  of  the  plaintiff  in  the  second  suit  is  not  such  as  would  warrant 
me  in  declaring,  that  the  executors  did  in  fact  become  partners  in 

[*157]      the  concern;   but  I  *  think  the  case  is  abundantly  sufficient  for 
further  inquiry  upon  the  subject. 
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LINCOLN  V.  WINDSOR  (I).  wsi. 

'                                           July  9. 
(9  Hare,  158—161 ;  S.  C.  20  L.  J.  Ch.  531 ;  15  Jur.  765;  18  L.  T.  0.  S.  39.)  

Ttt  rwrr 
The  rule  which  allows  a  solicitor,  being  also  a  trustee  and  a  party  to  a  y  .q 

cause,  to  charge  full  costs,  where  he  acts  in  the  suit  for  a  body  of  trustees,         r    '    \ 

of  which  he  himself  is  one,  only  applies  to  costs  incurred  in  actual  litigation. 

The  parties  beneficially  interested  in  several  leasehold  messuages 
and  tenements,  and  other  personal  estate,  under  a  marriage  settle- 
ment, filed  their  bill  against  Windsor  and  Selhy,  the  trustees  of 
the  settlement,  for  an  account  of  the  trust  property,  including 
accounts  both  of  the  proceeds  and  the  income,  a  part  of  the 
property  having  been  sold  under  powers  vested  in  the  trustees  for 
the  payment  of  incumbrances  upon  it. 

The  bill  charged,  that  the  defendant  Selby  had,  at  different  times, 
sent  to  the  defendant  Windsor  some  accounts  relative  to  the  trust 
property,  purporting  to  be  the  accounts  of  Messrs.  T.  and  G.  Selby, 
solicitors,  with  the  trustees  of  the  settlement ;  and  that  it  appeared 
from  such  accounts,  that  various  sums  of  money  had  at  different 
times  been  retained  by  the  defendant  Selby,  or  by  the  fiim  of 
T.  and  G.  Selby,  out  of  the  said  trust  property,  and  applied  in  satis- 
faction of  different  bills  of  costs,  claimed  to  be  due  from  the  trustees 
or  from  the  trust  estate  to  the  said  firm ;  that  the  defendant  Selby 
was  one  of  the  two  partners  in  the  said  firm  of  T.  and  G.  Selby ;  that 
various  other  bills  of  costs  had  at  different  times,  since  the  date  of 
the  settlement,  been  retained  by  the  defendants,  or  by  the  defendant 
Selby,  or  retained  by  or  paid  to  the  firm  of  T.  and  G.  Selby  out  of 
the  trust  property ;  that  the  greater  part  of  the  different  items  con- 
tained in  the  said  several  bills  of  costs  had  been  improperly  charged 
by  the  trustees,  or  by  the  defendant  George  Selby,  or  by  the  firm 
of  T.  and  G.  Selby,  against  the  trust  estate,  and  that  the  same  ought 
to  be  disallowed. 

The  defendants  by  their  answer  admitted,  that  the  accounts 
which  had  been  delivered  included  certain  items  of  charge  for 
Messrs.  T.  and  G.  Selby*s  bills,  in  the  years  1832,  *1834,  and  1885 ;  [  n69  ] 
and  they  said,  that  the  first  of  such  bills,  for  the  most  part,  related 
to  the  payment  off  of  mortgages,  and  the  redemption  of  an  annuity 
affecting  the  trust  property;  and  a  large  proportion,  if  not  the 
principal  part,  of  the  charges  composing  such  items  were  payable 
to  the  said  Messrs.  T.  and  G.  Selby  as  solicitors  for  the  mortgagees 
of,  and  incumbrancers  upon,  the  trust  property,  and  not  as  solicitors 

(1)  In  re  Corsellu  (1887)  34  Oh.  D.      In  re  Doody  [1893]  1  Oh.  129,  62  L.  J. 
676,  56  L.  J.  Oh.  294,  56  L.  T.  411 ;      Ch.  14.  67  L.  T.  650. 

24—2 
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Lincoln      for  or  on  behalf  of  the  said  trast  estate,  although  in  point  of  form 

Windsor.     ^^^^  charges  wei'e  not  made  out  by  Messrs.  T.  and  6.  Selby  in  their 

character  of  solicitors  to  the  said  mortgagees  and  incumbrancers  ; 

and  they  admitted,  that  the  defendant  Selby  had  been  a  partner  in 

the  firm  of  T.  and  G.  Selby  until  some  time  in  1844. 

Mr.  Haiku  for  the  plaintiffs  submitted,  that,  in  taking  the 
accounts,  the  Master  should  be  directed  to  disallow  all  charges  for 
costs  paid  out  of  the  trust  property  to  the  firm  in  which  the  trustee 
was  a  partner :  Moore  v.  Frowd  (i).  The  principle  which  prevented 
a  trustee  from  making  a  profit  of  his  ofiGce  was  clear:  New  v. 
Jones  (2) ;  and  it  equally  applied  whether  the  trustee  was  acting 
alone,  or  in  partnership  with  another  solicitor:  Chiistophers  v. 
White  (8). 

The  Solicitor 'Oeneral  and  Mr.  Metcalfe  for  the  defendants 
relied  upon  the  case  of  Cradock  v.  Piper  (4),  in  which  Lord 
GoTTENHAM  decided,  that  where  a  trustee  acts  as  a  solicitor  for 
other  parties  as  well  as  himself,  he  is  no  longer  acting  purely  as 
a  trustee;  and  that  the  rule  as  to  costs,  which  had  been 
theretofore  laid  down,  did  not  apply  to  such  a  case.  In  this  case, 
the  firm  in  which  the  defendant  Selby  was  a  partner,  had  acted  as 
[  *  i«o  ]  solicitors  for  the  *defendant  Windsor,  the  other  trustee  and  for  the 
cestui  que  trusts. 

The  Vicb-Chancbllob  : 

The  defendant  Selby,  one  of  the  trustees,  was  a  solicitor,  in 
partnership  with  another,  and  the  firm  in  which  he  was  partner 
has  acted  as  solicitors  for  his  co-trustee  and  for  the  cestui  que  trusts, 
in  business  relating  to  the  trust  estate.  The  firm  have  made  out 
their  bills  of  costs  against  the  estate.  The  question  is,  what  is  to 
be  done  with  regard  to  costs,  where  one  of  the  trustees  acts  as 
solicitor  for  himself  and  his  co-trustee  or  the  cestui  que  trusts,  in 
matters  relating  to  the  trust.  According  to  decisions  of  Lord 
Langdale  in  Chnstophers  v.  White  (8),  and  other  cases,  if  a  solicitor 
acts  either  for  himself  alone,  being  sole  trustee,  or  for  himself  and 
others  who  are  his  co-trustees,  in  matters  relating  to  the  trust,  he 
cannot  be  allowed  to  charge  the  trust  estate  with  costs,  except  with 
costs  out  of  pocket.    In  the  case  of  Cradock  v.  Piper  (4),  however, 

(1)  45  R.  E.  205  (3  My.  &  Cr.  61).     (3)  76  E.  E.  191  (10  Beav.  623). 

(2)  84  E.  E.  244  (1  Mac.  &   G.    (4)  84  E.  E.  233  (1  Mac.  &  G.  664) 
668,  n.). 
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it  was  decided  by  Lord  Gottenham,  that  where  the  trustee  happens      Lincoln 

to  be  a  solicitor,  and  in  a  suit  relating  to  the  trust  acts  as  a  solicitor     Windsor. 

for  himself  and  his  co- trustees,  appearing  jointly  for  himself  and 

them,  he  shall  be  allowed  the  full  costs  which  would  be  properly 

chargeable  in  such  a  case  by  a  stranger  to  the  trust ;  the  rule  being 

however  guarded,  by  providing  that  the  costs  are  not  to  be  increased 

by  the  solicitor  being  one  of  those  parties.     Lord  Cottenham  says 

''  that  the  costs  of  the  parties  for  whom  the  solicitor  appeared,  and 

for  whom  he  had  a  right  to  appear,  and  for  which  appearance, 

according  to  the  rule  I  have  laid  down,  he  had  a  right  to  recover 

full  costs,  ought  not  to  be  diminished  by  the  circumstance  of  his 

being  a  party  associated  with  them,  that  association  not  increasing 

the  costs  of  the  client."     This  establishes  a  distinction  ^between       C  *^^^  i 

the  case  of  costs  incurred  in  a  suit  and  the  case  of  costs  incurred  in 

the  administration  of  an  estate  without  a  suit.      The  general 

principle  of  the  rule  disallowing  professional  charges  by  a  trustee 

was,  that  a  trustee  was  not  permitted  to  profit  by  his  trust,  or  to 

place  himself  in  a  situation  in  which  he  might  be  tempted  to  deal 

with  his  trust  with  a  view  to  his  own  profit.     If  a  solicitor,  being 

a  trustee,  be  brought  in  and  made  a  party  to  a  suit,  owing  to  his 

connection  with  the  trust,  and  the  costs  of  the  suit  are  not  increased 

by  any  conduct  of  his  own,  there  does  not  appear  to  be  any  reason 

why  he  should  not  be  allowed  his  costs.     The  reason  of  the  general 

rule  is  inapplicable  to  the  case  of  a  suit  under  such  circumstances. 

I  do  not,  however,  think  that  this  extends  to  the  case  of  the  costs 

of  administration  out  of  Court.     I  think,  therefore,  that,  upon  the 

general  rule,  the  charges  in  the  bills  of  costs  of  the  Messrs.  Selby, 

in  respect  of  the  trust  estate,  cannot  be  allowed,  except  in  so  far  as 

they  may  be  chargeable  as  costs  out  of  pocket. 

There  appear  to  be  some  cases  in  which  Messrs.  Selby  acted  as 
solicitors  in  respect  of  the  property  comprised  in  the  trust,  not  only 
for  the  trustees  but  also  for  the  mortgagees.  I  do  not  see  any 
objection  to  allowing  the  bills  of  costs  so  far  as  such  costs  are 
properly  attributable  to  the  mortgagees. 
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1861.  COLLETT  V.  MORRISON. 

May?. 
(9  Hare,  162—177 ;  S.  0.  21  L.  J.  Cli.  878.) 

^i^B,  jj  upjjjj  g^  proposal  and  agreement  for  a  life  insurance,  a  policy  be  drawn 

r  i*H2'l  ^P  ^^  ^^^  insurance  office  in  a  form,  which  differs  from  the  terms  of  the 

agreement,  and  varies  the  rights  of  the  parties  assured,  equity  will  interfere 

and  deal  with  the  case  on  the  footing  of  the  agreement,  and  not  on  that 

of  the  policy. 

The  Life  Assurance  Act,  1774  (14  Geo.  III.  c.  48),  does  not  prohibit  a 
policy  of  life  insurance  from  being  granted  to  one  person  in  trust  for 
another,  where  the  names  of  both  persons  appear  upon  the  face  of  the 
instrument;  nor  does  the  effecting  of  such  an  insurance  in  any  way 
contravene  the  policy  of  the  statute. 

An  Insurance  Company  having  had  the  chance  of  a  contract  of  life  insur- 
ance turning  out  in  their  favour,  cannot  afterwards  be  permitted,  on  the 
ground  of  the  inconsistency  of  the  contract  with  their  rules,  to  escape  from  it. 


Thb  plaintiiF,  as  the  personal  representative  of  Emma  Collett  his 
deceased  wife,  brought  his  bill  against  the  managing  director  of  the 
Britannia  Life  Assurance  Company,  to  recover  999Z.  upon  a  policy 
of  insurance  effected  with  that  Company  on  the  life  of  his  said  wife. 

It  appeared,  that,  on  the  9th  of  September,  1844,  W.  J.  Richardson 
(who  also  was  a  defendant  to  the  bill)  went  to  the  office  of  the 
Company,  and  stated  that  he  wished  to  effect  an  assurance  on  the 
life  of  Mrs.  Collett.  Mrs.  Collett  was  then  and  had  for  some  time 
been  living  separate  from  her  husband,  with  an  allowance  from  him 
for  her  separate  maintenance.  Eichardson  having  been,  on  his 
application,  furnished  with  one  of  the  ordinary  printed  forms  of 
proposal,  filled  it  up,  and  handed  it  back  to  one  of  the  Company's 
officers.  This  printed  form  was  headed  "  Proposal  for  Assurance," 
and  contained  amongst  others  the  four  following  inquiries  : 
1.  **  Name,  residence,  and  description  of  the  party  proposing  the 
assurance."  2.  ''Name,  residence,  and  rank,  profession,  or 
occupation  of  the  party  whose  life  is  to  be  assured."  3.  "  If  of 
sober  and  temperate  habits."  4.  **  If  now  or  ever  afflicted  with 
fits  or  any  of  the  other  enumerated  disorders,  or  any  other 
disorder  tending  to  shorten  life."  The  defendant  Bichardson 
answered  these  inquiries  in  the  form,  which  he  then  filled  up :  To 
the  first,  "  Mrs.  Emma  Collett,  of  8,  Hans  Place,  Sloane  Street, 
by  her  trustee,  W.  J.  Richardson,  51,  York  Street,  Portman  Square." 
To  the  second,  "  The  daughter  of  the  late  Sir  Thomas  Gage,  Bart., 
and  wife  of  John  Collett,  Esq.,  M.P."  To  the  third, "  Both."  To  the 
fourth,  "  Not  that  I  know  of."  And  Richardson  signed  the  proposal. 
[  ♦163  ]  *The  usual  inquiries  having  been  made  as  to  the  health  of 
Mrs.  Collett,  the  proposal  was,  on  the  16th  of  September,  laid  before 
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the  directors,  who  agreed  to  accept  the  life,  and  to  insure  it  for  the     Collbtt 
amount  proposed.  The  usual  notice  having  been  given  to  Richardson    mobbison. 
that  the  life  was  accepted,  and  that  the  premium  was  to  be  paid 
within  thirty  days,  he,  on  the  19th  of  September,  again  went  to  the 
Company's  office,  and  he  then  filled  up  and  signed  another  of  the 
ordinary  printed  forms  of  proposal,  in  which  the  answer  to  the  first 
of  the  above  questions  was  not  as  before,  but  was  simply  "  W.  J. 
Richardson,  of  51,  York  Street,  Portman  Square,  in  the  county  of 
Middlesex,  Esq. ;  "  and  the  answer  to  the  fourth  of  the  above  ques- 
tions, instead  of ''  Not  that  I  know  of,"  was  **  No.*'  The  answers  to  the 
other  questions  were  the  same  as  in  the  former  proposal.     On  this 
occasion  Richardson  paid  861.  9^.  2d.,  being  the  first  year's  premium 
and  the  stamp  duty  on  the  policy,  for  which  a  receipt  was  given  by 
one    of  the  officers  of    the  Company    in  the  following  words: 
"Britannia  Life  Office,  1,  Prince's  Street,  Bank,  London.     19th 
September,  1844.    Policy  No.  5,194.    Date,  9th  September,  1844.     • 
Sum  assured,  9991.    Premium,  842.  98.  2d. — Sir,  I  beg  to  acknow- 
ledge the  receipt  of  861.  9s.  2d.,  being  the  first  year's  premium  and 
stamp  duty  for  an  assurance  of  9991.  efifected  by  you  with  the 
Britannia  Life  Assurance  Company  on  the  life  of  Mrs.  Emma  Collett, 
the  particulars  of  which  will  be  expressed  on  a  policy  bearing  the 
number  and  date  above  mentioned.     Signed,  .Tames  Brown,  for 
Peter  Morrison,  Resident  Director."     The  two  proposals,  signed  by 
Richardson,  were  annexed  together ;  and  across  the  first  proposal, 
signed  on  the  9th  of  September,  was  written  ''  see  proposal  annexed." 
The  first  proposal  was  indorsed  ''Accepted,  16th  September,  1844. 
Notice  paid  19th."    The  like  indorsement  was  made  on  the  second 
proposal,  with  the  addition  of  the  words  '*  Dated  9th."     The  second 
proposal,  signed  on  the  19th  of  September  (although  purporting  by 
*the  indorsement  to  have  been  accepted  on  the  16th  of  September)       [  *164  ] 
did  not  appear  to  have  been  laid  before  the  directors.    The  policy 
was  soon  afterwards  issued,  and  was    in    the   following  form : 
*'  Whereas  W.  J.  Richardson,  of  &c.,  Esquire,  the  person  assured 
by  this  policy,  hath  agreed  to  effect  an  assurance  with  the  Britannia 
Life  Assurance  Company,  in  the  sum  of  999^,  on  the  life  of  Emma 
Collett  of  Hans  Place,  Sloane  Street,  in  the  said  county  of  Middlesex, 
wife  of  John  Collett,  Esquire,  M.P.,  for  the  whole  continuance 
thereof,  and  hath  caused  to  be  delivered  in  the  office  of  the  said 
Company,  a  declaration  or  statement  in  writing,  signed  by  him  the 
said  assured,  bearing  date  the  9th  day  of  September,  instant,  declar- 
ing that  the  age  of  the  said  person  on  whose  life  the  assurance  is 
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CoLLBTT      efifected,  did  not  then  exceed  forty-eix  years ;  that  she  had  had  the 
MoBBiBox.     small  pox  or  cow  pox  ;  that  she  was  not  then  and  had  not  ever  been 
affected  with  gout,  asthma,  hernia,  fits,  or  spitting  of  blood ;  and 
that  she  was  not  afflicted  with  any  disorder  tending  to  shorten  life^ 
and  that  he  the  said  assured  agreed  that  such  declaration  or  state- 
ment should  be  the  basis  of  the  contract  between  him  and  the  said 
Company :  and  whereas  the  said  assured  hath  paid  the  sum  of 
84Z.  9^.  2d.,  as  a  premium  for  twelve  calendar  months,  commencing 
on  the  day  of  the  date  of  this  policy,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  said  assured  hath  agreed  to  pay  the  like 
premium  at  the  expiration  of  every  twelve  calendar  months  during 
the  life  of  the  said  person,  on  whose  life  the  assurance  is  effected,  as 
a  consideration  for  the  sum   hereby  assured:   now  this  policy 
witnesseth,  that  if  the  said  person  on  whose  life  the  assurance  is 
effected,  shall  die  previously  to  the  expiration  of  twelve  calendar 
months,  to  be  computed  from  the  day  next  before  the  day  of  the 
date  of  this  policy,  or  in  the  event  of  her  living  beyond  the  said 
term,  if  the  said  assured  or  his  assigns  shall  pay  the  premium  of 
84i.  98.  2d.,  on  or  before  the  expiration  of  twelve  calendar  months, 
[  ^165  ]      to  be  computed  from  the  day  of  the  date  hereof,  *and  at  the  expira- 
tion of  every  subsequent  twelve  calendar  months  during  the  life  of 
the  said  person  on   whose   life    the    assurance  is   effected,    the 
funds  or  property  of  the  Company  shall  be  subject  and  liable  accord- 
ing to  the  Company^s  deed  of  settlement,  bearing  date  the  1st  day 
of  August,  1887,  to  satisfy  and  pay  unto  the  said  W.  J.  Richardson, 
his  executors,  administrators,  appointees,  or  assigns,  the  sum  of 
9991.  within  three  calendar  months  next  after  satisfactory  proof  of 
the  death  of  the  said  Emma  CoUett  shall  have  been  received  at  the 
office  of  the  Company :  provided  always,  that  if  anything  averred 
by   the  assured   in   the    declaration    or    statement    hereinbefore 
mentioned,  (except  as  to  the  age  of  the  said  person  on  whose  life  the 
assurance  is  effected,  which  is  hereby  admitted  to  have  been  proved 
to  the  satisfaction  of  the  board  of  directors,)  shall  be  untrue,  this 
policy  shall  be  absolutely  void  :  provided  also,  that  this  policy  and 
the  assurance  hereby  effected  are  and  shall  be  subject  to  the  con- 
ditions and  regulations  hereupon  indorsed,  so  far  as  the  same  are 
and  shall  be  applicable,  in  the  same  manner  as  if  the  same  respec- 
tively were  repeated  and  incorporated  in  this  policy.    In  witness, 
&c."    The  only  material  condition  or  regulation  indorsed  upon  the 
policy  was  the  4th  :  "  that  in  every  case  where  any  policy  issued  by 
the  Company  shall  be,  at  the  time  of  issuing  the  same,  or  shall  at 
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any  time  afterwards  become,  subject  to  any  trusts  whatsoever,  the     Collett 

receipt  of  the  trustee  or  trustees  for  the  time  being  for  the  sum    mouhibon. 

assured  by  such  policy  shall,  notwithstanding  any  equitable  claim 

or  demand  whatsoever  of  the  person  or  persons  beneficially  entitled 

to  the  policy  or  sum  assured  thereby,  be  an  effectual  discharge  to 

the  Company  and  proprietors  thereof."     The  policy,  when  issued, 

was  sent  from  the  ofBce  of  the  Company  to  Mrs.  Collett. 

Mrs.  Collett  died  in  June,  1815.  Upon  her  death  Richardson  set 
up  a  claim  to  the  policy  for  his  own  benefit,  *and  brought  an  action  [  *w\  ] 
against  the  Company  to  recover  the  sum  assured,  to  which  the 
Company  pleaded  the  general  issue;  that  Richardson  had  no  interest 
in  the  life  assured,  and  that  the  policy  was  void  for  fraud  and 
misrepresentation.  The  plaintiff  thereupon  filed  a  bill  against 
Richardson,  praying  that  he  might  be  declared  a  trustee  of  the 
policy,  and  might  be  decreed  to  permit  the  plaintiff  to  use  his  name 
in  giving  discharges  for  the  sum  assured  and  in  proceeding  at  law 
upon  the  policy  ;  and  for  an  injunction  to  restrain  the  action  in  this 
suit,  to  which  the  Company  were  not  parties.  An  issue  was  directed 
to  try  the  question,  whether  Richardson  was  a  trustee  of  the  policy  ; 
but  the  issue  was  not  tried,  the  parties  having  agreed  that  a  verdict 
should  be  found  for  the  plaintiff,  subject  to  a  reference.  The 
arbitrator  made  his  award  on  the  7th  of  March,  1849,  by  which  he 
found  that  the  policy  was  effected  by  Richardson,  as  a  trustee,  and 
for  the  benefit  of  Mrs.  Collett,  that  the  verdict  should  stand,  that  no 
further  proceedings  should  be  taken  in  the  suit,  that  Richardson 
was  a  trustee  for  the  plaintiff,  and  that  the  plaintiff  should  be  at 
liberty  to  use  Richardson's  name  in  giving  receipts  for  payment  of 
the  money  due  on  the  policy,  the  plaintiff  indemnifying  Richardson, 
that  Richardson  should  not  proceed  in  his  action  against  the 
Company  or  receive  or  release  the  money  due  on  tbe  policy,  or  do 
any  act,  or  interfere  in  any  manner  to  prevent  the  plaintiff  from 
receiving  such  money. 

In  this  state  of  circumstances  the  bill  was  filed.  The  bill  stated, 
that  the  plaintiff  was  about  to  proceed  at  law  for  the  recovery  of  the 
amount  due  on  the  policy ;  but  that  any  action  brought  to  recover 
the  same  must  be  brought  in  the  name  of  Richardson,  and  would 
fail  by  reason  of  the  claims  and  acts  of  Richardson  fraudulently  set 
up  and  done,  and  his  fraudulent  collusion  with  the  Company ;  that, 
as  a  defence  to  such  action,  the  Company  intended  to  set  up 
*that  Richardson  did  not  effect  the  policy  as  trustee,  but  for  his  [  mh7  ] 
own  benefit,  and  to  plead  that  Richardson  had  no  interest  in 
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CoLr.ETT  such  policy.  The  bill  stated,  that  Richardson  had  famished 
MoRBisoK.  ^^^  Company  with  declarations  and  statements,  and  had  con- 
curred with  them  in  acts  which  would,  in  an  action  in  his  name, 
be  evidence  that  the  policy  was  effected  not  as  a  trustee,  but 
for  his  own  benefit,  and,  although  contrary  to  the  real  truth  of 
the  case,  would  enable  the  Company  to  defeat  the  action ;  and 
it  also  charged,  that  the  Company,  as  part  of  the  case  which 
they  intended  to  set  up  at  law,  insisted,  that  the  proposal  signed 
on  the  19th  of  September  was  in  substitution  of  the  proposal 
signed  on  the  9th  of  September,  and  that  the  policy  was  granted 
on  the  substituted  proposal.  The  bill  charged,  that  the  proposal 
of  the  19th  of  September  was  antedated,  and  was  signed  by 
Richardson  on  that  day,  after  the  proposal  of  Emma  Collett  by 
Richardson,  as  her  trustee,  had  been  accepted ;  and  that  such 
second  form  of  proi  osal  was  never  even  laid  before  the  directors, 
and  never  was  accepted  by  them,  nor  was  any  notice  thereof 
ever  communicated  to  Emma  Collett;  that,  after  accepting  the 
proposal  made  on  behalf  of  Emma  Collett  by  her  said  trustee, 
it  was  against  equity  and  good  conscience  for  the  Company, 
dealing  with  Richardson  as  such  trustee,  to  take  from  him  a 
document  such  as  the  second  proposal,  so  as  to  make  evidence 
to  the  injury  of  Emma  Collett,  his  cestui  que  trust.  The  bill 
set  forth  a  letter  from  Richardson  to  the  secretary  of  the  Company, 
dated  the  18th  of  September,  1845,  in  which  he  asserted  the  policy 
to  belong  to  him,  and  to  have  been  effected  by  him  for  his  own 
benefit;  and  charged  that  he  had  in  other  letters  and  statements, 
written  and  made  to  the  officers  of  the  Company  and  others, 
repeated  the  same  assertions,  so  as  to  furnish  conclusive  evidence 
to  that  effect  in  any  action  in  his  name  on  the  policy  ;  and  that  the 
Company  intended  to  avail  themselves  thereof  in  any  action  which  the 
[  *i(i8  J  plaintiff  might  bring  against  them  *on  the  policy,  for  the  purpose 
of  founding  their  defence  on  the  want  of  interest  in  Richardson, 
who,  in  truth,  had  no  insurable  interest  on  the  life  of  Emma  Collett. 
The  bill  then  charged,  that,  immediately  after  the  award,  which 
determined  that  Richardson  was  a  trustee  of  the  policy,  Richardson 
put  himself  in  communication  with  the  Company,  to  assist  them 
in  defeating  any  claim  of  the  plaintiff  on  the  policy ;  and  that  the 
Company  and  Richardson  had  concerted  together  how  to  get  up 
evidence  against  the  plaintiff's  claim  ;  and  the  bill  set  out  certain 
letters  of  Richardson  to  the  solicitors  of  the  Company,  written  for 
the  purpose  of  pointing  their  attention  to  such  evidence. 
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The  bill  then  suggested,  that  the  Company  alleged  they  were  Collbtt 
not  liable  to  pay  anything  to  the  plaintiff  in  respect  to  the  policy,  mobrison. 
inasmuch  as  the  same  was  not  consistent  in  form  with  the  pro- 
visions of  the  statute  14  Geo.  III.  c.  48,  whereby  it  is  enacted, 
'^  that  it  shall  not  be  lawful  to  make  any  policy  or  policies  on  the 
life  or  lives  of  any  person  or  persons,  or  other  event  or  events, 
without  inserting  in  such  policy  or  policies  the  person  or  persons' 
name  or  names  interested  therein,  or  for  whose  use  or  benefit 
or  on  whose  account  such  policy  is  so  made  or  underwrote.'*  The 
bill  charged,  that  the  Company  insisted  that  upon  the  policy  itself 
it  must  be  taken  to  be  a  policy  really  effected  by  Richardson  on 
his  own  account  on  the  life  of  Emma  CoUett;  and  that,  if  the 
plaintiff  should  at  law  insist,  according  to  the  fact,  that  the  same 
was  made  by  Richardson  for  Emma  CoUett  herself,  and  that  it 
was  a  policy  by  herself  on  her  own  life,  then  the  Company  would 
insist  that,  according  to  the  provisions  of  the  said  statute,  it  ought 
to  have  been  expressly  stated  in  such  policy  that  the  same  was 
effected  for  her  use  and  benefit. 

The  bill  charged,  that  it  was  well  known  to  the  Company,  *at  [  *169  ] 
the  time  of  effecting  the  assurance  and  preparing  the  policy,  that 
Richardson  had  no  such  interest  in  the  life  of  Emma  Collett, 
and  that  the  insurance  was  not  made  on  the  basis  of  or  with 
reference  to  any  such  interest;  that  the  circumstances  of  the 
policy  having  been  framed  so  as  not  to  express  the  real  truth 
and  nature  of  the  transaction,  and  so  as  to  make  the  transaction 
appear  in  contravention  of  the  provisions  of  the  statute,  when 
in  truth  it  was  not,  arose  either  from  mistake,  or,  if  not  from 
mistake,  then  from  actual  fraud  on  the  part  of  the  Company ; 
of  which  mistake  or  fraud  it  was  against  equity  and  good  con- 
science that  they  should  now  avail  themselves ;  that  there  was 
in  fact  a  perfect  contract  between  the  Company  and  Emma  Collett, 
by  Richardson  as  her  trustee,  made  and  completed  by  such  proposal 
and  acceptance  and  payment  of  the  premium;  and  that  such 
contract  did  not,  either  in  substance  or  form,  contravene  any 
statutory  provision  as  to  policies  of  insurance. 

The  bill  prayed  a  declaration  that  the  insurance  was  to  be 
treated  in  equity  as  an  insurance  effected  by  Emma  Collett  through 
Richardson  as  her  trustee,  for  her  separate  use,  on  her  own  life ; 
and  that  the  plaintiff  was  entitled  to  have  the  policy  rectified 
accordingly,  or  treated  and  considered  as  if  so  rectified ;  and  that 
the  Company  might  be  decreed  to  pay  to  the  plaintiff  the  9991. 
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CoLLETT      with  interest  from  the  day  of  the  death  of  Emma  Collett;  and 

MoBRisoy.     ^^^^  ^^  might  be  declared  that  Richardson  had  been  guilty  of  a 

fraudulent  breach  of  trust  in  respect  of  the  policy,  and  in  collusion 

with  the  Company ;  and  that  the  Company  and  Richardson  might 

pay  the  costs  of  the  suit. 

The  defendant  Morrison,  on  the  part  of  the  Company,  by  his 
answer  to  the  bill,  stated  that  the  persons  who,  on  behalf  of  the 
Company,  attended  to  the  effecting  of  the  insurance,  were  Brown 
[*17^]  a  clerk,  and  Nayler  the  actuary  *of  the  Company;  that  he  had 
been  informed  and  believed,  that  the  application  for  the  insurance, 
on  the  9th  of  September,  was  made  by  Richardson,  on  his  own 
behalf ;  that  it  was,  on  behalf  of  the  Company,  taken  for  granted 
that  the  proposal  filled  up  by  Richardson  on  the  9th  of  September, 
was  filled  up  as  being  made  by  Richardson,  simply  in  conformity 
to  the  wish  he  had  expressed  to  effect  an  insurance  on  the  life  of 
Mrs.  Collett ;  but  that  it  was  not  at  the  time  particularly  noticed 
in  what  manner  the  form  was  filled  up ;  that  Nayler  and  Brown 
considered  that  the  form  of  the  proposal  was  objected  to  by  one 
of  them  at  a  subsequent  period,  hot  that  neither  of  them  could 
speak  positively  on  the  point :  that  he  could  not  recollect  whether 
the  directors  or  any  of  them  looked  into  all  the  details  of  the 
proposal  of  Richardson,  or  the  form  in  which  it  was  made;  but 
that  it  was  not  the  custom  of  the  directors  to  do  so;  and  that 
it  was  their  custom  merely  to  consider  the  amount  to  be  insured, 
the  age  of  the  person  on  whose  life  the  policy  was  to  be  granted, 
and  the  opinion  of  their  medical  officer  as  to  the  life  proposed; 
and  that  the  directors  agreed  to  accept  Mrs.  Collett's  life,  and 
to  insure  it  for  the  amount  proposed,  believing  the  proposal  to 
have  been  made  by  and  for  the  benefit  of  a  party  really  interested 
in  the  life,  and  to  have  been  filled  up  in  accordance  with  the 
practice  of  the  Company;  that  he  believed  that  Mr.  Brown,  on 
the  19th  of  September,  for  the  first  time,  observed  on  the  proposal 
the  words,  '*  Mrs.  Emma  Collett,  by  her  trustee  W.  J.  Richardson ; " 
and  that  it  was  then  that  either  Nayler,  Brown,  or  Francis  the  chief 
clerk  of  the  Company,  stated  to  Richardson,  as  the  fact  was,  that 
no  policy  could  be  granted  of  that  nature,  for  that  the  Company 
could  not  recognise  or  enter  into  any  question  of  a  trust, 
but  could  deal  only  with  the  person  really  to  be  insured,  or 
words  to  that  effect;  and  that  Richardson  thereupon  repre- 
sented, as  he  had  before  done,  that  he  was  himself  the  person 
to  be  insured ;   that  he  had  been  informed  and  believed,  that 
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*on6  of  the  said  three  officers  of  the  Company  thereupon  said  that     Colliett 

the  proposal  mast  be  altered  accordingly,  and  Brown  then  filled  up,    Morrison. 

in  his  own  writing,  another  form  of  proposal,  which  was  then  signed       [  'ni  j 

by  Bichardson ;  but  the  first  of  the  said  forms  was  the -only  one 

before   the  directors,  although  both  were  afterwards  indorsed  as 

accepted.     The  defendant  said,  he  had  been  informed  by  Brown  and 

Nayler,  and  he  believed  that  they  understood  and  considered,  from 

the  expressions  of  Bichardson,  that  his  object  was  to  protect  his 

own  interest  in  the  life  of  Emma  Collett,  and  the  defendant  had 

been  positively  assured  by  Bichardson  that  such  was   the  fact ; 

that  althoxigh  the  said  form  of  proposal  was  laid  before  the  directors 

on  the  16th  of  September,  yet  the  same  was  so  laid  before  them, 

merely  to  consider  whether  the  life  was  one  which  the  Company 

would  accept,  the  amount  to  be  assured,  and  the  age  of  the  person 

whose  life  was  proposed,  and  not   with   reference  to  any  other 

details  in    the  proposal ;    that  the  policy  was  a  proper  policy 

for  the  only  proposal  which  had  been  accepted  by  or  on  behalf 

of    the    Company,    namely,    a    proposal    to    insure    Bichardson 

against    the  death  of  Emma  Collett ;    that    all   policies  of  the 

Company  of  the  nature  of  the  one  in  question  were  made,  and  the 

policy  in  question  was  made,  on  the  supposition  of  an  interest  in 

the  person  to  be  insured,  which,  in  this  case,  was  Bichardson, 

although  the  Company  were  not  then  accustomed  to  inquire,  and 

did  not  inquire,  into  the  nature  or  amount  of  such  interest.    And 

the  answer  insisted,  that  if  it  should  appear  (as  the  defendant  and 

the  Company  believed)  that  Bichardson  had  no  such  interest  in 

the   life  assured,   the   policy    was    for   that    reason   void   under 

the  statute  14  Geo.  III.  c.  48,  and   nothing  was  re30verable  in 

respect  thereof  except  the  premium  paid ;  and  at  all  events  nothing 

was  recoverable  in  respect  thereof  by  the  plaintifif,  if  it  should 

further  appear  (as    the   defendant    and  the  Company  believed,) 

that  the  premium  was  not  paid  out  of  the  monies  of  Emma 

Collett. 

Nayler,  Brown,  and  Francis  were  examined  in  the  cause  as  [  172  ] 
witnesses  on  behalf  of  the  Company.  It  is  not  necessary  to  state 
the  evidence  further  than  that  the  conclusion  of  the  Court  upon  it 
was,  that  it  fell  far  short  of  what  was  alleged  by  the  answer ; 
that  there  was  no  proof  that  the  appUcation  for  the  insurance  on 
the  9th  of  September  was  made  by  Bichardson  on  his  own  behalf,  or 
even  that  it  was  believed  to  be  so ;  and  that  it  was  not  proved  that 
the  directors  did  not  examine  into    the  details  of  the  proposal 
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CoLLETT      (which  the  witness  Francis  stated  it  was  their  practice  to  do) ;  and 
MoiiBisoN.     that  the  evidence  failed  to  support  the  allegation  of  the  answer  as 
to  what  passed  on  the  occasion  of  the  second  proposal. 

The  Solicitor 'Oeneral  and  Mr.  W.  M.  James  for  the  plaintiff. 

Mr.  Roll  and  Mr.  Cairns  for  the  defendant  Morrison,  the 
managing  director  of  the  Insurance  Company,  relied  upon  the  case 
raised  by  the  answer.  They  contended,  that  the  first  proposal  was 
abandoned,  and  that  the  policy  was  founded  upon  the  second 
proposal ;  that  there  was  nothing  in  the  fact  of  Richardson  having 
at  one  time  made  a  proposal  as  trustee,  to  prevent  the  Company 
from  afterwards  contracting  with  him  on  his  own  account ;  and 
they  contended  moreover  that  the  policy,  not  being  under  seal, 
might  be  sued  upon  at  law  in  the  name  of  the  plaintiff;  and  that 
therefore  the  suit  in  equity  was  unnecessary  and  improper. 

Mr.  Bailyy  for  Richardson,  submitted  that  he  should  be 
treated  as  a  trustee  in  respect  of  costs.  The  defendant  had,  it  was 
true,  claimed  to  be  the  owner  of  the  policy ;  but  that  claim  had 
been  determined  against  him  in  another  suit,  and  he  had  made 
no  claim  in  this  suit. 

Jvne\%.      The  Vicb-Chancbllor  : 

[  173  ]  The  question  first  to  be  considered  is,  what  is  the  course  of  the 

Court  in  cases  of  this  nature?  And  fortunately  there  is  no 
difficulty  upon  this  point,  as  there  is  direct  authority  upon  it.  In 
Motteux  V.  The  London  Assurance  Company  (i),  the  insurance  of  a 
ship  was  made  by  the  policy  to  commence  from  the  time  of  her 
departure  from  Fort  St.  George,  instead  of  commencing  from  the 
time  she  should  arrive  at  Fort  St.  George,  as  according  to  the  label 
of  the  agreement  it  ought  to  have  been.  Lord  Hardwicke  there  says : 
'*  The  label  is  the  memorandum  of  the  agreement,  in  which  the 
material  parts  of  the  policy  are  inserted."  "In  the  label  the 
words  are  '  at  and  from.'  This  certainly  includes  the  continuance 
at  Fort  St.  George ;  and  in  the  first  part  of  the  policy  the  voyage  is 
described  in  the  same  manner ;  but  in  the  latter,  according  to  the 
constant  form,  it  points  out  what  shall  be  called  the  risk ;  and 
the  adventure  there  is  confined  to  the  departure  only  from  Fort 
St.  George.  It  has  been  contended  on  the  part  of  the  plaintiffs,  that 
it  ought  to  be  construed  equally  the  same  as  if  the  words  *  at  and 

(1)  1  Atk.  545. 
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from  *  were  actually  inserted  in  this  part  of  the  policy.    It  is  pretty     Collbtt 
difficult  to  reconcile  the  first  part  of  the  policy  and  the  latter,  but    moruison. 
the  label  makes  it  very  clear ;  for  that  considers  the  voyage  and  the 
risk  as  the  same ;  and  therefore  it  was  only  the  mistake  of  the 
clerk,  which  ought  to  be  rectified  agreeable  to  the  label." 

This  case  appears  to  me  fully  to  establish,  that  if  there  be  an 
agreement  for  a  policy  in  a  particular  form,  and  the  policy  be  drawn 
up  by  the  office  in  a  different  form,  varying  the  right  of  the  party 
assured,  a  court  of  equity  will  interfere  and  deal  with  the  case  upon 
the  footing  of  the  agreement  and  not  of  the  policy.  Authority 
perhaps  was  not  wanted  upon  the  point,  as  it  is  the  constant 
course  of  *the  Court  to  rectify  mistakes,  and  the  decisions  upon  that  [  *174  ] 
subject  would  seem  to  govern  the  question ;  but  it  is  satisfactory  to 
find  a  case  which  in  principle  so  nearly  resembles  the  present. 

Adopting,  then,  the  principle  of  the  case  and  of  .the  decisions  to 
which  I  have  referred,  I  have  next  to  consider  whether  there  was  in 
this  case  an  agreement  to  grant  the  policy  to  Richardson  in  trust 
for  Mrs.  GoUett. 

It  is  said  on  the  part  of  the  Company  that  there  was  no  such 
agreement.    First,  because  the  examination  of  the  directors  extended 
only  to  the  age  and  the  health  of   the  party  on  whose  life  the 
insurance  was  proposed,  and  to  the  amount  of  the  insurance ;  and 
secondly,  because  the  approval  of  the  directors  was  subject  to  its 
being  afterwards  found  by  the  officers  of  the  Company  that  the 
proposal  approved  could  be  carried  into  effect  consistently  with  its 
rules  and  regulations.  But,  with  reference  to  the  first  of  these  grounds, 
one  of  the  defendant's  own  witnesses  states,  that  the  directors,  in 
considering  proposals,  looked  to  the  names  of  the  proposers ;  and 
another  of  their  witnesses  states,  that  it  was  impossible  to  have  read 
the  first  proposal  without  seeing  the  words  *'  Mrs.  Emma  Collett,  by 
W.  J.  Richardson,  Esq.,  her  trustee ;  '*  and  I  cannot  impute  to  these 
directors  that  they  did  not  in  this  case  look  to  a  matter  to  which  it 
was  their  habit  to  look,  or  that  they  overlooked  what  so  clearly 
appeared  on  the  face  of  the  proposal ;  and  with  reference  to  the 
second  ground,  which  is  very  loosely,  if   at  all,  alleged  by  the 
answer,  I  do  not  find  that  the  evidence  goes  nearly  so  far,  or  at  all 
shows  that  it  was  not  the  duty  of  the  officers  of  this  Company  to  act 
upon  any  proposal  approved  by  the  directors,  if  it  could  in  any  way 
be  carried  out.    Even  supposing  that  the  officers  had  a  more  extended 
power,  and  could  alter  the  substance  of  the  agreement,  and  not 
merely  the  *form  of  carrying  it  out,  surely  the  agreement  of  the      [  ^i75] 
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CoLLBTT      directors  remained  if  the  officers  acted  upon  it,  and  meant  to  alter 
MoBRisoN.     i^  in  form  only  and  not  in  substance. 

It  is  to  be  seen,  therefore,  what  was  the  opinion  of  the  officers 
of  the  Company  with  reference  to  the  proposal  in  question  in  this 
case.  Did  they  or  did  they  not  take  the  second  proposal,  and 
prepare  the  policy  in  its  present  form,  for  the  purpose  of  carrying 
out  the  first  proposal?  The  evidence,  I  think,  leaves  no  doubt 
upon  this  subject.  The  witnesses  on  the  part  of  the  Company  do 
not  state  that  the  policy  was  prepared  with  any  different  view ;  and 
indeed  the  point  raised  by  the  answer  is,  that  there  was  no  original 
contract,  not  that  there  was  a  substituted  one.  The  original 
proposal  is  not  cancelled,  but  it  is  annexed  to  the  second  proposal. 
The  payment  of  the  premium  is  indorsed  upon  it.  .  The  second 
proposal  is  not  even  submitted  to  the  directors,  by  whom,  and  not 
by  the  officers,  any  contract  binding  upon  the  Company  would  be  to 
be  made ;  and  the  policy,  when  issued,  is  sent  to  Mrs.  CoIIett.  I  am 
of  opinion,  therefore,  that  the  directors  must  be  held  to  have  accepted 
the  first  proposal  wholly,  and  not  in  part  only ;  and  that,  at  the 
time  when  this  policy  was  issued,  the  agreement  made  with  the 
directors  by  the  acceptance  of  the  first  proposal  remained  in  force — 
conclusions  at  which  I  arrive  the  more  readily,  from  its  appearing 
by  the  fourth  condition,  indorsed  upon  the  policy,  that  it  was  con- 
templated that  policies  might  be  issued  which  were  subject  to  trusts 
at  the  time  of  being  granted. 

It  may  be  said,  indeed,  that,  taking  the  rules  and  regulations 
of  the  Company  and  the  provisions  of  the  statute  together,  the 
agreement  made  upon  the  first  proposal  could  not  by  any  means 
have  been  carried  out;  and  that  the  Court,  therefore,  ought  not 
now  to  act  upon  it;  but,  independently  of  what  I  have  already 
[  *176  ]  observed  as  to  policies  *in  trust  being  contemplated,  I  think  that 
the  Company,  having  had  the  chance  of  the  agreement  turning  out 
in  their  favour,  cannot  be  permitted  to  escape  from  it  now  that  it 
has  turned  out  against  them. 

With  reference  to  the  questions  raised  upon  the  statute,  I  do 
not  think  it  necessary  to  enter  into  them.  If  the  statute  had 
prohibited  any  policy  being  granted  to  one  person  in  trust  for 
another,  where  both  names  appeared  upon  the  face  of  the  policy,  or 
if  the  effecting  such  an  assurance  had  in  any  manner  contravened 
the  policy  of  the  statute,  I  might  have  felt  myself  bound  to  abstain 
from  any  interference ;  but  I  am  of  opinion  that  the  statute  has  no 
such  operation,  and  is  directed  to  a  wholly  different  object. 
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It  was  suggested,  on  the  part  of  the  Company,  that,  the  policy 
not  being  under  seal,  the  plaintiff  might  bring  an  action  upon  it  in 
his  own  name.  I  much  doubt  whether,  under  the  circumstances  of 
this  case,  such  an  action  could  be  maintained ;  and,  at  all  events, 
I  think  it  would  be  attended  with  many  difficulties ;  and  the  plain- 
tiff having,  in  my  opinion,  a  sufficient  case  in  equity,  I  see  no 
ground  for  exposing  him  to  difficulties  at  law. 

In  dealing  with  this  case  I  have  abstained  from  entering  into  the 
question  of  fraud,  as  I  do  not  believe  that  any  actual  fraud  was 
intended  ;  but,  in  having  taken  this  course,  I  must  not  be  understood 
to  give  any  countenance  to  the  notion  that  insurance  companies,  pre- 
paring and  issuing  policies  under  such  circumstances  as  occur  in 
the  present  case,  would  not  be  held  liable  in  equity  on  the  ground  of 
fraud.  The  case  of  fraud  is  more  strong  for  the  interference  of  the 
Court  than  the  case  of  mistake.  Lord  Eldon,  in  Ex  parte  Wnght  (i), 
refers  to  the  distinction  in  *cases  where  the  duty  of  perfecting  an 
instrument  rests  on  the  party  who  is  to  become  liable  under  it ; 
and  the  distinction  is  clearly  well  founded  in  principle,  and  I  believe 
supported  by  authority. 

I  have  abstained  also  from  entering  into  the  case  of  collusion ; 
but  I  certainly  must  not  be  understood  to  express  any  favourable 
opinion  of  the  conduct  which  has  been  pursued  in  this  case,  either 
by  the  defendants  or  by  their  legal  advisers. 

In  the  result,  I  am  of  opinion  that  an  issue  or  issues  must  be 
directed  upon  the  question  as  to  the  health  of  Mrs.  Collett  at  the 
time  when  the  first  proposal  was  made. 


Collett 

V, 
MOBBISON. 


[  MT?  ] 


BAS8IL  V.  LISTER  (2). 

(9  Hare,  177—184;  S.  C.  20  L.  J.  Ch.  641 ;  15  Jur.  964  ;  17  L.  T.  0.  S.  263.) 

A  direction  by  will,  to  pay  out  of  the  testator's  property  the  premiums 
upon  a  policy  of  insurance,  effected  by  the  testator  upon  the  life  of  another 
person,  is  valid  for  the  whole  life  insured,  and  is  not  an  accumulation,  by 
the  Thellusson  Act  (39  &  40  Geo.  m.  c.  98),  restricted  to  twenty-one 
years  only. 

A  PETITION  of  rehearing. 

The  testator  effected  certain  policies  of  insurance  on  the  lives  of 
two  of  his  sons,  and  by  his  will  in  effect  directed  the  premiums  on 
the  policies  to  be  paid  out  of  the  rents  and  incomes  of  his  property, 


1851. 

July  22,  23, 

28. 

TUBNEB, 
V.-C. 

[177] 


(1)  19  Ves.  267. 

(2)  Vine  V.  Bafeiyh  [1891]  2  Ch.  13, 

B.R. — VOL.  LXXXIX. 


60  L.   J.   Ch.   675;    In  re  Gardiner 
[1901]  1  Ch.  697,  70  L.  J.  Ch.  407. 
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Bassil       and  gave  the  residue  of  the  income  to  his  wife  and  daughter  for 
LI8TBR.      their  lives ;  and  in  case  of  the  marriages  of  the  sons,  he  directed 

the  policies  to  be  settled   for   the   benefit  of   their  widows  and 

children  (i). 

The  principal  question  was,  whether  the  directions  in  the  will  for 

the  payment  of  the  premiums  on  the  policies  of  life  assurance 
[  ♦178  ]       brought  the  case  within  the  Thellusson  *Act  (2) ;    and   whether, 

therefore,  the  payment   of  the  premiums  out  of  the  income  of 

the  estate  ought  not  to  be  restricted  to  the  period  prescribed  by 

that  Act. 

Mr.  Bethellf  Mr,  Rolt,  and  Mr.  £rfrfw,  in  support  of  the  petition 
of  rehearing,  contended,  that  under  the  Thellusson  Act  (39  &  40 
Geo.  III.  c.  98)  the  direction  for  the  payment  of  the  premiums  on 
the  policies,  beyond  the  term  of  twenty-one  years,  was  void,  and 
that  beyond  that  period  the  income  belonged  to  the  tenant  for  life. 
The  case  was  within  the  statute  where  it  contained  either  of  these 
two  elements :    first,   where   the   enjoyment  was  postponed  for  a 
period  of  time  beyond  twenty-one  years ;  or  secondly,  where  accu- 
mulation was  directly   or   indirectly   prescribed   or  sought  to  be 
obtained  for  a  period  beyond  twenty-one  years.     The  case  might  be 
supposed  of  a  testator  directing  that  a  certain  annual  sum  should 
be  placed  in  a  box  or  place  of  safety  or  deposit  for  upwards  of  twenty- 
one  years.   Such  a  case  would  be  within  the  statute,  although  nothing 
was  derived  by  way  of  interest  or  profit.     It  was  not  necessary  in 
fact,  that  the  mode  of  dealing  with  the  fund,  during  the  period  of 
suspension,  should  be  one  of  a  profitable  character.     Suppose  the 
case  of  a  testator  directing  a  sum  of  money  to  be  paid  annually,  for 
a  period  exceeding  twenty-one  years,  to  a  third  party,  upon  a  con- 
tract that  such  third  party  should,  at  the  end  of  the  period,  repay 
the  amount  with  simple  or  compound  interest,  would  not  such  a 
mode  of  accumulation  be  prevented  by  the  statute  ?    If  so, — suppose 
the  direction  to  be,  that  an  annual  sum  be  paid  during  a  like  period 
to  a  third  party,  upon  a  contract  that  such  third  party  should,  at 
the  end  of  the  time,  pay  to  the  testator's  representatives  a  certain 
sum.     That  was  precisely  the  case  now  before  the  Court, — and  in 
principle  it  was  not  distinguishable  from  the  previous  case  which 
[•179]       *had  been  supposed,— that  of  the  repayment  of  the  monies  with 
interest,  which  was  direct  accumulation.    It  was  idle  to  answer, 

(1)  See  Tidd  v.  Lister,  21  E.  B.  323      came  before  Sir  J.  Leach,  V.-C. 
(5  Madd.  429),  where  a  question   on  (2)  39  &  40  Geo.  III.  c.  98. 

th9  administration  of  the  same  estate 


VOL.  Lxxxix.]      1851.     CH.     9  HARE,  179—180.  887 

that  the  enjoyment  of  the  income  was  not  postponed,  because  the  Raksil 
Insurance  Company  had  the  benefit  of  the  annual  payment.  The  listkb. 
same  answer  might  be  given,  if  the  money  were  directed  to  be  laid 
out  in  the  Government  funds  from  time  to  time, — the  money  was 
then  paid  for  the  purchase  of  the  stock,  and  somebody  had  the  use 
of  the  money  which  was  laid  out.  A  testator  might  direct  the 
application  of  a  fund  in  the  insurance  of  the  lives  of  his  children 
and  grandchildren, — he  might  multiply  the  number  of  lives  to  be 
insured,  and  thus  postpone  the  enjoyment  by  any  object  of  the 
gift  for  eighty  or  ninety  years.  This  mode  of  accumulation,  it  was 
true,  might  not  be  so  profitable  as  the  direct  addition  of  sum  to 
sum,  for  a  similar  period  ;  but  it  was  not  the  greater  or  less  pro- 
ductiveness of  the  investment  which  would  make  the  case  obnoxious 
to  the  provisions  of  the  statute:  Shaw  v.  Rhodes  (i),  McDonald  v. 
Bryce  (2),  Eyre  v.  Marsden  (3),  Curtis  v.  Lukin  (4),  Elhonie  v. 
Goode  (5),  The  Corporation  oj  Bridgenorth  v.  Collins  (6),  Ilalford  v. 
Stains  (7). 

The  Solicitor- General,  Mi'.  Stuart,  Mr.  Kussetl,  Mr.  Bacon, 
Mr.  Shapter,  Mr.  Bagshaive,  Mr.  Leach,  Mr.  Hohhouse,  Mr.  Borton, 
Mr.  Headlam,  and  Mr.  J.  Smith,  for  other  parties. 

The  Vice-Chancellor  : 

The  testator  in  the  cause  died  very  many  years  ago,  and  this 
suit  being  instituted  for  the  administration  of  his  estate,  a  receiver 
was  appointed  ;  and  by  the  decree  in  the  cause,  made  in  the  year 
1820,  and  by  several  subsequent  orders,  one  of  which  was  made  more 
than  twenty  years  *dfter  the  death  of  the  testator,  the  receiver  [  *uo  ] 
has  been  directed  to  pay  the  premiums  upon  the  policies  of  insur- 
ance out  of  the  income.  The  petition  of  rehearing,  which  is 
presented  by  an  incumbrancer  on  the  life  interest  of  the  daughter, 
the  widow  being  dead,  complains  of  the  decree  and  orders  in  respect 
of  those  directions. 

Several  points  were  argued  upon  the  rehearing.  It  was  con- 
tended, on  the  part  of  the  petitioner,  that  the  orders  were  erroneous, 
because  the  provisions  of  the  will  for  keeping  up  the  policies  were 
in  contravention  of  the  stat.  89  &  40  Geo.  III.  c.  98,  commonly 
called  the  Thellusson  Act ;  and  that  the  case   did  not  fall  within 

(1)  43  R.  B.  161  (1  My.  &  Cr.  135).  (4)  59  R.  R.  4-12  (5  Beav.  147). 

(2)  44  R.  R.  254  ^2  Keen,  276).  (5)  65  R.  R.  557  (14  Sim.  165). 

(3)  48  R.  R.  73  (2  Keen,  564;  4  (6)  74  R.  R.  153  (15  Sim.  538). 
My.  Cr.  231).  (7)  80  R.  11.  126  (16  Sim.  488). 
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Babsil  the  exception  of  the  Act  as  to  portions.  And  on  the  part  of  the 
Lister.  respondents,  these  positions  were  controverted ;  and  it  was  further 
insisted,  that,  even  if  the  provisions  of  the  will  were  void  as  to  the 
premiums  on  the  policies,  the  petitioner,  as  assignee  of  the  life 
interest  of  the  daughter,  was  not  entitled  to  the  resulting  benefit ;  and 
that  a  petition  of  rehearing  for  error  apparent  could  not  be  presented 
after  the  lapse  of  twenty  years.  My  opinion  being  unfavourable  to 
the  petitioner  upon  the  question,  whether  the  directions  of  the  will 
contravene  the  provisions  of  the  statute  in  question,  it  is  unneces- 
sary to  determine  the  other  points  which  have  been  argued,  and  I 
therefore  abstain  from  giving  any  opinion  upon  them. 

The  dry  question  I  propose  to  determine  is,  whether  a  direction 
given  by  a  will,  to  pay  out  of  the  income  of  the  testator's  property 
the  premiums  upon  a  policy  of  insurance,  effected  by  the  testator 
upon  the  life  of  another  person,  is  valid,  for  the  whole  of  the  life 
insured,  or  only  for  the  term  of  twenty-one  years  after  the  death  of 
the  testator.  The  question  depends  wholly  upon  the  statute,  for 
there  is  no  doubt  that  at  common  law  the  direction  would  have 
[  •181  ]  been  perfectly  good,  a  circumstance  not  to  be  disregarded  *in  con- 
struing the  statute,  although  not,  I  think,  too  much  to  be  relied 
on, — as  the  Court,  I  apprehend,  in  putting  a  construction  upon  the 
statute,  must  have  regard  not  merely  to  the  pre-existing  state  of  the 
law,  but  to  the  evil  which  had  arisen  from  it,  and  which  the 
statute  was  intended  to  remedy.  Bearing  in  mind  these  views,  it 
is  necessary,  I  think,  in  order  to  arrive  at  a  sound  conclusion  upon 
the  present  question,  to  consider  the  statute  with  reference  to  its 
origin,  its  enactments,  and  its  spirit  and  intent. 

With  reference  to  the  origin  of  the  statute,  we  are  fortunately  in 
no  difiSculty.  The  law,  as  it  stood  before  the  statute,  having  put 
no  restriction  upon  the  accumulations  of  property,  so  long  as  the 
vesting  could  be  suspended,  Mr.  Thellusson  had  by  his  will  directed 
his  personal  property  to  be  invested  in  land,  and  the  rents  and 
profits  of  the  land  to  be  purchased  and  of  his  real  estate  to  be 
accumulated  during  the  lives  of  all  his  descendants  who  should  be 
living  at  the  time  of  his  death  ;  and  then  limited  the  accumulated 
property  in  favour  of  certain  of  his  descendants  who  might  be  then 
living ;  and  this  disposition  being  upheld  by  the  Courts,  it  was 
deemed  necessary  by  the  Legislature  to  interpose  for  the  purpose 
of  restricting  such  dispositions  for  the  future:  we  have  here, 
therefore,  the  key  to  the  statute.  It  had  its  origin  in  dispositions 
for  the  accumulation  of  rents  and  profits  qua  rents  and  profits,  and 
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not  in  dispositions  having  any  reference  whatever  to  any  bargains  Bassil 
or  contracts  entered  into  for  other  purposes  than  the  mere  purpose  lister. 
of  accumulation.  What,  then,  are  the  enactments  of  the  statute? 
It  is  enacted,  "  that  no  person  or  persons  shall,  after  the  passing 
of  this  Act,  by  any  deed  or  deeds,  surrender  or  surrenders,  will, 
codicil,  or  otherwise  soever,  settle  or  dispose  of  any  real  or  personal 
property,  so  and  in  such  manner  that  the  rents,  issues,  profits,  or 
produce  thereof  shall  be  wholly  or  partially  accumulated  for  any 
longer  term  than  the  life  or  *lives  of  any  such  grantor  or  grantors,  [  *182  ] 
settler  or  settlers,  or  the  term  of  twenty-one  years  from  the  death 
of  any  such  grantor,  settler,  devisor,  or  testator,  or  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who 
shall  be  living,  or  in  ventre  sa  mere,  at  the  time  of  the  death  of 
such  grantor,  devisor,  or  testator,  or  during  the  minority  or  respec- 
tive minorities  only  of  any  person  or  persons  who,  under  the  uses 
or  trusts  of  the  deed,  surrender,  will,  or  other  assurance  directing 
such  accumulation,  would,  for  the  time  being,  if  of  full  age,  be 
entitled  unto  the  rents,  issues,  and  profits,  or  the  interest,  dividends, 
or  annual  produce  so  directed  to  be  accumulated  ;  and  in  every  case 
where  any  accumulation  shall  be  directed,  otherwise  than  as  afore- 
said, such  direction  shall  be  null  and  void,  and  the  rents,  issues, 
profits,  and  produce  of  such  property,  so  directed  to  be  accumulated, 
shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  this  Act,  go  to  and  be  received  by 
such  person  or  persons  as  would  have  been  entitled  thereto,  if  such 
accumulation  had  not  been  directed."  By  the  2nd  section  it  is 
provided,  ''  that  nothing  in  this  Act  contained  shall  extend  to  any 
provision  for  payment  of  debts  of  any  grantor,  settler,  or  devisor, 
or  other  person  or  persons,  or  to  any  provision  for  raising  portions 
for  any  child  or  children  of  any  person  taking  any  interest  under 
any  such  conveyance,  settlement,  or  devise,  or  to  any  direction 
touching  the  produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments, but  that  all  such  provisions  and  directions  shall  and  may  be 
made  and  given  as  if  this  Act  had  not  passed.*' 

It  was  said  in  argument  that  the  payment  of  the  income  to  the 
Insurance  Company  in  the  present  case  was  of  itself  an  accumula- 
tion ;  that  the  Company  are  recipients  of  the  income  for  the  purpose 
of  accumulation  ;  that  what  was  done  was  the  same  thing  as  if  the 
rents  were  paid  to  an  individual,  to  accumulate  in  his  hands,  and 
to  be  paid  over  *at  the  death  of  the  life  insured ;  and  the  case  was  [  'ISS  ] 
presented  to  the  Court  in  many  similar  points  of  view :  but  I  do 
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bassil  not  see  how  the  payment  of  the  premiums  to  the  Insurance  Com- 
LisTER.  paiiy  out  of  the  income  is  an  accumulation  of  the  income.  The 
premiums  when  paid  to  the  Insurance  Company  become  part  of 
their  general  funds,  subject  to  all  their  expenses ;  and  although  it 
is  true  that  the  funds  in  the  hands  of  the  Companies  do  generally 
produce  accumulations,  it  is  impossible  to  say  what  accumulations 
arise  from  any  particular  premium. 

It  was  said  that  it  was  an  accumulation  as  to  the  estate,  because 
the  estate  receives  back  a  certain  sum  upon  the  death  of  the  party 
whose  life  was  insured ;  but  what  the  estate  receives  back  is  not  the 
accumulation  of  the  income,  but  a  sum  payable  by  the  office  by 
contract  with  the  testator ;  and  is  this  an  accumulation  within  the 
meaning  of  the  statute?  The  history  of  the  statute  goes  far  to 
show  that  it  is  not ;  and  I  think  the  language  of  the  enactment 
confirms  that  view. 

The  enactment  is,  that  no  person  shall  settle  or  dispose  of  real 
or  personal  estate  go  and  in  such  manner  as  that  the  rents,  profits, 
income,  or  produce  shall  be  accumulated  beyond  the  prescribed 
periods ;  and  these  are  words  which  admit  of  a  clear,  plain, 
common  sense  interpretation,  as  referring  to  the  accumulation 
of  rents,  profits,  and  income,  qua  rents,  profits,  and  income.  Why 
is  the  Court  to  put  a  strained  construction  upon  them,  and  cut 
down  the  undoubted  right  which  existed  before  the  statute,  beyond 
what  the  language  of  the  statute,  in  its  ordinary  interpretation, 
imports  ?  It  is  said,  that  the  Court  ought  to  do  so,  because  the 
spirit  and  intent  of  the  statute  was  to  prevent  accumulations  and 
the  suspension  of  the  beneficial  enjoyment ;  but  this  argument 
[  •isi  ]  appears  to  me  to  beg  the  question  ;  *for  it  assumes  that  what 
the  petitioner  here  calls  an  accumulation,  suspending  the  beneficial 
enjoyment,  was  an  accumulation  intended  to  be  prevented  by  the 
statute. 

Much  reliance  was  placed  in  the  argument  upon  the  mischief 
which  might  ensue  from  policies  of  insurance  being  resorted  to 
for  the  purpose  of  evading  the  statute,  if  the  dispositions  of  this 
will  were  upheld ;  but  I  entertain  no  apprehension  of  any  such 
mischief.  I  think  that  settlors  and  testators  who  contemplate 
accumulations  are  far  too  keen  sighted  to  incur  the  risks  to  which 
such  a  course  of  proceeding  would  be  exposed.  On  the  other  hand, 
I  see  enormous  mischiefs  which  would  arise  from  the  construction 
for  which  the  petitioner  contends.  The  case  before  us  is  but  one 
instance  of  the  difficulties  to  which  such  a  construction  would  lead. 
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If  it  be  supported,  what  is  to  become  of  partnership  agreements 
for  long  terms  of  years,  where  certain  sums  are  to  be  drawn  out 
annually,  and  the  remaining  profits  are  to  accumulate  and  be 
divided  at  the  end  of  the  terms  ?  What  is  to  be  done  with  policies 
of  insurance  on  the  lives  of  debtors?  And  how  is  the  case  put  by 
Mr,  Hobhouse,  of  a  settlement  of  policies  of  insurance,  with  stock 
transferred  in  trust  to  pay  premiums  out  of  the  dividends,  to  be 
dealt  with  ? 

The  absence  of  any  provision  in  the  Act  for  these  and  many 
other  such  cases  which  might  be  put,  leads  strongly  to  the  con- 
clusion that  such  cases  were  not  intended  to  fall  within  the  Act ; 
and  having  regard  both  to  the  origin  of  the  enactments  and  the 
spirit  of  the  Act,  I  am  of  opinion  that  the  case  of  the  petitioner 
wholly  fails,  and  that  this  petition  of  rehearing  must  be  dismissed 
with  costs. 


Bassil 

V. 

Lister. 


CHADWICK  V,  MADEN. 

(9  Hare,  188— 19;J;  S.  0.  21  L.  J.  Ch.  876.) 

B.  became  the  purchaser  of  premises  at  an  auction,  declaring  himself  the 
agent  of  C.  in  C.'s  presence ;  but  the  vendors'  solicitor  required  B.  to  sign 
the  agreement,  and  declined  to  substitute  the  name  of  0.  Communications 
afterwards  took  place  between  the  vendors'  solicitor  and  C,  with  reference 
to  the  title.  The  vendors  afterwards  brought  their  bill  against  B.  and  0. 
for  specific  performance  of  the  contract :  Held,  that,  supposing  B.  to  be  the 
agent  of  C,  yet  the  signature  of  B.  to  the  contract  made  him  personally 
liable  to  perform  it. 

That  the  communication  between  the  vendors*  solicitor  and  the  solicitor 
of  C.  with  reference  to  the  title,  was  not  an  adoption  of  C.  as  the  purchaser 
in  the  place  of  B.,  but  should  be  assumed  to  be  made  in  fui'therance  of  the 
original  contract,  in  which,  according  to  B.'s  representation,  he  was  (as 
between  himself  and  C.)  only  a  formal  party. 

That  the  bill  of  the  vendors  having  been  dismissed  against  C,  at  his  in- 
stance, C.  would  not  be  allowed  to  set  up,  in  a  suit  by  B.  against  himself, 
that  the  decree  against  B.  in  the  suit  of  the  vendors  had  been  improperly 
obtained  in  his  absence. 

That  the  acceptance  of  the  title  by  0.  in  such  communications  would  not 
be  binding  upon  B.,  for  such  acceptance  would  be  regarded  as  having  been 
made  in  C.'s  own  right,  as  claiming  through  B.,  and  not  as  agent  for  B. 

The  bill  was  filed  by  the  plaintiffs,  as  vendors,  against  Henry 
Maden  and  Eobert  Lees,  for  the  specific  performance  of  an  agree- 
ment for  the  purchase  of  an  estate.  The  estate  in  question  was  put 
up  to  sale  by  public  auction  on  the  4th  of  October,  1848,  and  the 
defendant  Maden  was  the  highest  bidder,  and  was  declared  the 
purchaser  at  the  auction.  Soon  after  the  auction  he  signed  the 
agreement  of  purchase,  and  also  signed  a  memorandum  written  at 
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Jnlt/  3,  8, 9, 

28. 

Turner, 
V.-C. 

[188] 
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Chadwick  the  foot  of  a  duplicate  of  the  agreement,  purporting  to  acknowledge 
Madbn.  ^h&fc  ^^  making  the  purchase  he  acted  as  a  trustee  for  the  defendant 
Lees.  Lees  was  present  and  paid  the  deposit.  The  communications 
with  reference  to  the  title  were  for  a  short  time  carried  on  by  the 
vendors'  solicitors  with  Mr.  Eead,  a  solicitor,  as  to  whom  it  was 
disputed  by  which  of  the  defendants  he  was  employed  ;  but  after  a 
short  time  the  investigation  of  the  title  was  taken  up  by  another 
solicitor,  Mr.  Hay  worth,  who  was  employed  by  Lees  only,  and  with 
whom  alone  the  vendors'  solicitors  communicated. 

The  defendants  differed  very  materially  in  their  statements  in 
relation  to  the  purchase.  The  defendant  Maden  by  his  answer 
stated,  that  he  had  bid  and  became  the  purchaser  merely  as  the 
agent  of  Lees  ;  and  the  defendant  Lees,  on  the  other  hand,  wholly 
denied  the  agency  of  Maden,  and  stated,  that,  after  Maden  had 
[•189  ]  become  the  purchaser,  *he  agreed  to  purchase  from  him  at  a  less 
price  than  he  had  given,  provided  he  was  satisfied  as  to  the  title. 

Mr.  Holt  and  Mr.  W.  M.  James  for  the  plaintiflfs. 

Mr,  Bethell  and  Mr,  Pitmmi,  for  the  defendant  Maden,  [cited 
Johnson  V.  Ogilby  (i),  Maclean  v.  Dimn  (2),  and  other  cases]. 

Mr,  Bacon  and  Mr.  Osborne,  for  the  defendant  Lees,  [cited 
Taskerv.  Small  {s)]. 

The  cases  of v.  Walford  (4)  and  Taylor  v.  Salmon  (6)  were 

also  cited. 

July  2S.      The  Vice-Chancellor  : 

In  this  case  each  of  the  defendants  has  insisted,  that  the  bill 
ought,  as  against  him,  to  be  dismissed.  The  defendant  Lees  con- 
tended, that  it  should  be  dismissed  against  him  upon  the  ground 
that  there  was  no  contract  between  him  and  the  plaintiffs ;  and  I 
think  the  bill  must  be  dismissed  against  this  defendant  upon  that 
t  ♦190  ]  ground.  The  *defendant  repudiating  any  trust  in  Maden  for  his 
benefit,  the  Court  cannot  in  this  suit  determine  the  question, 
whether  such  a  trust  exists  or  not.  If  Maden  be  compelled  to  per- 
form the  contract,  he  must  seek  his  remedy  against  Lees  in  another 
suit ;  and  the  dismissal  of  this  suit  as  against  Lees  will  not  affect 
that  remedy ;  for  the  question  between  Maden  and  Lees  will  be,  not 

(1)  3  P.  Wins.  27y.  (4)  28  R.  R.  129  (4  Russ.  372). 

(2)  29  R.  R.  714  (4  Ring.  722).  (5)  48  R.  R.  34  (4  My.  &  Cr.  134). 

(3)  45  R.  R.  212  (3  My.  &  Cr.  63). 
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whether  Maden  was  bound  to  perform  the  agreement,  but  whether,  Chadwick 
having  been  compelled  to  perform  it,  he  is  entitled  to  be  indemnified  maden. 
by  Lees ;  and  Lees,  having  insisted  on  being  dismissed  from  this 
suit,  could  not  be  allowed  to  set  up  against  Maden  that  the 
proceedings  were  improperly  had  in  his  absence.  But,  although  I 
think  the  bill  must  be  dismissed  against  Lees,  I  think  it  must  be 
dismissed  against  him  without  costs,  for  the  evidence  clearly  proves 
that  the  memorandum  signed  by  Maden  was  signed  in  his  presence ; 
and  there  being  no  proof  on  his  part  that  he  at  any  time  communi- 
cated to  the  plainti£fs  the  parol  contract  with  Maden,  which  he  now 
sets  up,  if  in  truth  it  ever  existed,  his  conduct  throughout  must 
have  led  the  plaintiffs  to  believe  that  he  claimed  under  the 
contract ;  and  I  am  of  opinion,  that,  if  he  had  claimed  under  the 
contract,  he  would  have  been  a  proper  party  to  the  suit. 

The  defendant  Maden  contended,  that  the  bill  should  be  dismissed 
as  against  him  upon  three  distinct  grounds :  first,  that  the  case 
made  by  the  bill  was  not  the  case  of  purchase  by  him  alone; 
secondly,  that  he  bought,  and  was  known  by  the  plaintiffs  to  have 
bought,  merely  as  the  agent  of  Lees ;  and  thirdly,  that  if  he  was 
ever  liable  on  the  contract,  the  plaintiffs  have  discharged  him  from 
the  liability  by  adopting  Lees  as  the  purchaser.  But  I  am  of 
opinion  that  the  case  of  the  defendant  Maden  cannot  be  maintained 
upon  any  of  these  grounds. 

As  to  the  first,  the  bill  distinctly  alleges  that  Maden  became  *the  [  *191  ] 
purchaser  at  the  auction,  and  signed  the  agreement,  and  that  Lees 
claims  an  interest  in  the  contract  under  some  agreement  entered 
into  with  Maden ;  and  it  does  not  appear  to  me  that  the  next 
allegation,  which  was  most  relied  on  in  the  argument  on  this  point, 
— that,  in  fact,  Maden  entered  into  the  agreement  as  well  on 
behalf  of  Lees  as  of  himself, — is  inconsistent  with  Maden*8  being 
the  sole  purchaser,  as  it  may  well  be  that  he  alone  purchased  from 
the  plaintiffs,  though  he  made  the  purchase  on  his  own  as  well  as 
on  Lees'  behalf ;  and  the  succeeding  allegation  proves  that  this  was 
intended  bythe  bill ;  for  it  is  that  Maden  has  by  writing  declared 
himself  to  be  a  trustee  for  Lees  in  respect  of  some  interest  in  the 
contract ;  and  in  addition  to  this,  the  bill  charges  that  the  plaintiffs 
have  never  been  parties  to  any  substitution  of  Lees  for  Maden,  and 
that  Maden  is  the  person  liable  under  the  contract. 

As  to  the  second  ground,  it  no  doubt  appears  that  Maden 
immediately  after  the  auction  represented  Lees  to  be  the  purchaser, 
and  therefore  himself  to  be  an  agent  merely;    but  it  distinctly 
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Chadwick  appears  by  the  evidence  that  the  plaintiffs'  solicitor,  on  being 
Madkn.  requested  to  insert  the  name  of  Lees  in  the  agreement  as  the 
purchaser,  declined  to  do  so,  and  insisted  on  retaining  Maden  as 
the  purchaser,  and  drew  up  the  agreement  of  purchase  in  his  name 
accordingly ;  and  that  Maden  then  signed  the  agreement :  and  I 
think  tliat,  assuming  Maden  to  have  been  an  agent  merely,  and 
independent  of  the  fact  of  his  having  become  the  purchaser  at  the 
auction,  the  signature  of  the  agreement  was  sufficient  to  subject 
him  to  the  liability  of  performing  it,  it  being  clear  that  an  agent 
may  become  liable  upon  his  own  undertaking. 

As  to  the  third  point  insisted  upon  in  Maden's  behalf :  I  think 
that,  in  point  of  fact,  the  communications  upon  the  title  have,  at 
[  ♦192  ]  all  events  since  Mr.  Hay  worth  was  concerned,  *been  had  with  him 
as  the  solicitor  of  Lees ;  but  I  am  of  opinion  that  Maden  is  not 
thereby  discharged  from  the  contract ;  for  Maden  signed  the 
memorandum  to  which  I  have  referred  at  the  very  time  when  he 
signed  the  agreement,  and  thereby  and  otherwise  represented  to  the 
plaintiffs  that  Lees  was  entitled,  through  him,  to  the  benefit  of  the 
contract.  And  in  this  state  of  circumstances,  I  think  the 
communications  had  with  Lees  must  be  taken  to  have  been  had  in 
furtherance  of  the  original  contract,  and  not  upon  any  new  or 
substituted  contract.  Maden,  as  between  himself  and  the  plaintiffs, 
had  represented  himself  to  be  placed  in  the  position  of  a  formal 
party ;  and  he  cannot,  I  think,  claim  to  be  discharged  upon  the 
ground  that  the  plaintiffs  so  treated  him.  I  think,  therefore,  there 
must  be  a  decree  against  Maden  for  specific  performance. 

It  was  argued  on  the  part  of  the  plaintiffs  that  Lees  had  accepted 
the  title,  and  that  the  decree  therefore  ought  to  proceed  upon  that 
footing :  but  it  is  one  thing  to  hold  that  Maden  is  not  discharged 
by  the  dealings  with  Lees,  and  another,  that  he  is  bound  by  all 
that  was  done  by  Lees  in  the  course  of  those  dealings.  I  think 
that  the  communications  had  with  Lees  upon  the  title  were  had 
with  him  in  his  own  right  as  claiming  through  Maden,  and  not  as 
the  agent  of  Maden ;  and  that  Maden,  therefore,  is  not  bound  by 
any  acceptance  of  the  title  by  Lees,  if  he  in  fact  accepted  it,  as  to 
which  I  entertain  some  doubt.  There  must,  therefore,  be  the  usual 
reference  as  to  title. 

Another  point  which  was  raised  on  the  part  of  the  plaintiffs  was, 
as  to  some  machinery  which  was  to  be  taken  by  the  purchaser  at  a 
valuation,  to  be  made  by  two  arbitrators,  to  be  nominated,  one 
by  the  vendors,  and   the  other  by   the  purchaser,  or,  upon  the 
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purchaser's  default,  by  the  vendors ;  and  in  case  the  arbitrators 
did  not  agree,  by  an  umpire  to  be  appointed  by  them.  Notice 
having  *been  given  to  Maden  to  name  an  arbitrator  to  value  this 
machinery,  he  omitted  to  do  so,  and  therefore  the  plaintiffs,  the 
vendors,  named  an  arbitrator  for  him  ;  and  the  arbitrators  having 
named  an  umpire,  and  not  having  agreed  in  their  valuation,  the 
machinery  was  valued  by  the  umpire.  The  question  was,  whether 
Maden  ought  to  be  held  bound  by  this  valuation ;  and  I  think  that 
he  ought  not.  It  was  made  at  a  time  when  the  plaintiffs  were  in 
treaty  with  Lees,  and  when  Maden  might  well  expect  that  the 
contract  would  be  performed  by  him. 


Chadwick 

r. 

Maden. 

C  MQa  ] 


GREENWAY  v.  BROMFIELD. 

(9  Hare,  201—204.) 

On  a  bill  to  enforce  a  charge  acquired  by  a  judgment  creditor  on  the 
estate  of  the  debtor,  a  receiver  was  appointed,  and,  at  the  hearing,  a 
reference  as  to  incumbrances  on  the  estate  was  directed.  A  state  of  facts 
and  claim  carried  in  before  the  Master  under  the  inquiry  by  an  incum- 
brancer, not  a  party  to  the  suit,  was  held  to  take  the  charge  as  to  the 
interest  out  of  the  Statute  of  Limitations  (3  &  4  Will.  IV.  c.  27,  s.  42) ;  and 
the  incumbrancer  was  held  to  be  entitled  to  arrears  of  interest  for  six  years 
antecedent  to  the  time  of  his  claim  being  carried  in. 

The  bill  in  the  above  cause  was  filed  in  March,  1840,  by  judgment 
creditors  of  William  Edwards,  to  enforce  the  charges  they  had 
acquired  by  virtue  of  their  judgments,  against  the  interest  of  the 
debtor  in  a  real  estate  in  Warwickshire.  The  estate  was  subject  to 
several  charges  prior  to  the  interest  of  the  debtor,  and,  among 
others,  to  a  sum  of  5,000/.,  appointed  by  the  will  of  John  Edwards, 
the  father  of  the  debtor,  in  execution  of  a  power  for  that  purpose. 
John  Edwards  died  in  October,  1835.  A  receiver  of  the  estate  was 
appointed  in  the  first  cause,  in  April,  1840,  and  a  decree  was  made 
in  March,  1842,  referring  it  to  the  Master,  among  other  things,  to 
inquire  and  state  what  charges  and  incumbrances  there  were  upon 
or  affecting  the  estate  in  question. 
.  The  executors  of  John  Edwards,  who  were  not  parties  to  the  first 
cause,  on  the  11th  of  June,  1845,  carried  in  a  state  of  facts,  and 
claim,  under  the  decree  in  that  cause,  for  the  5,000Z.  and  interest, 
charged  on  the  estate  by  his  will. 

The  Master  by  his  report,  dated  in  January,  1850,  found  that  the 
6,000/.,  with  interest  thereon  at  4/.  per  cent,  from  *the  decease  of 
John  Edwards,  was  a  charge  on  the  estate. 


1851. 
Aug,  2,  6. 

Turner, 
V.-C. 

[201] 


L  ^202  ] 
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Grkknway        The  bill  in  the  second  cause  was  filed  in  May,  1861,  by  the 
Brompikld.   executors  of  John  Edwards,  for  the  purpose  of  enforcing  the  charge 
of  5,000/.,  and  interest,  on  the  estate. 

Upon  a  petition  presented  by  the  plaintiffs  in  the  first  cause,  and 
intituled  in  both  causes,  for  the  distribution  of  the  fund  paid  into 
Court  by  the  receiver,  and  the  produce  of  a  portion  of  the  estate 
taken  by  a  Railway  Company,  the  question  arose,  as  to  the  period 
from  which  the  arrears  of  interest  on  the  charge  of  5,000/.  should  be 
calculated. 

Mr.  Schombergt  for  the  executors  of  John  Edwards,  contended, 
that  the  arrears  should  be  allowed,  either  from  the  death  of  John 
Edwards,  when  the  charge  accrued,  or  at  least  from  six  years  prior 
to  the  carrying  of  the  state  of  facts  into  the  Master's  office.  He  cited 
Hunter  V.  Nockolds  (1). 

Mr.  J.  Russell,  Mr.  Bacon,  Mr.  Wright,  Mr.  Metcalfe,  and  Mr. 
Smale,  for  other  parties,  relied  on  the  42nd  section  of  the  stat. 
3  &  4  Will.  IV.  c.  27,  by  which  the  land  was  exempted  from  arrears 
of  rent  or  other  charges  for  more  than  six  years :  Hunter  v. 
Nockolds  differing  from  Dtt  Vigier  v.  Lee  (2) ;  and  contended  that  the 
proceedings  before  the  Master  would  not  take  the  case  out  of  the 
statute  :  Harrisson  v.  Duignan  (a). 

[  203  ]        The  Vicb-Chancbllor  : 

The  question  upon  this  petition  was,  whether  the  executors  of 
John  Edwards  were  entitled  to  have  the  interest  upon  a  sum  of 
6,000/.,  charged  upon  estates  affected  by  the  suit,  paid  out  of  a  fund 
in  Court,  which  had  arisen  from  rents  and  profits  of  the  estates  got 
in  by  a  receiver  appointed  in  the  cause  ;  and,  if  so,  from  what  period 
the  interest  was  to  be  computed. 

The  plaintiffs  in  the  suit  being  judgment  creditors,  obtained  the 
appointment  of  the  receiver  in  the  year  1840 ;  and  by  the  decree,  in 
1842,  it  was  referred  to  the  Master  to  inquire  as  to  charges  and 
incumbrances  upon  the  estate.  The  parties  entitled  to  the  5,000/. 
carried  in  a  charge  before  the  Master  in  June,  1845,  and  the  report 
has  found  the  5,000/.  to  be  due,  with  interest  from  the  death  of 
John  Edwards,  on  the  5th  of  October,  1835. 

It  was  argued  in  opposition  to  the  claim,  that  no  interest,  or  at 
all  events  no  interest  for  a  period  exceeding  six  years  from  the 

(1)  84  R.  E.  217  (1  Mac.  &  G.  6o4).        (3)  59  R.  R.  689  (2  Dr.  &  War.  295). 

(2)  62  R.  R.  124  (2  Hare,  326). 
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present  time,  was  payable  out  of  the  rents;  and  Harrisson  v.    Gbebnway 

Dtiignan  (l)  was  cited  upon  the  point :  but  in  Harrisson  v.  Duu/nan   bromfibld. 

the  party  entitled  to  the  charge  had  been  no  party  to  the  report 

which  found  the  charge,  and  had  carried  in  no  claim  under  the  order 

on  which  the  report  was  founded ;  and  the  case  goes  no  further  than 

that  a  report  of  an  infant's  maintenance,  in  which  the  Master  upon 

the  inquiry  as  to  the  infant's  portion  finds  a  charge  upon  the  infant's 

estate,  and  which  is  followed  by  the  appointment  of  a  receiver,  will 

not  take  the  charge  out  of  the  Statute  of  Limitations  as  to  interest, 

a  point  on  which  I  should  have  thought  there  could  have  been  no 

doubt.     In  the  present  case,  however,  I  think  that  the  interest, 

from  whatever  period  it  may  run,  must  be  paid  *out  of  the  rents ;       [  *204  ] 

for  the  Court  on  further  directions  could  never  have  parted  with  the 

rents  without  satisfying  the  interest  on  the  charge. 

The  question  then  is,  from  what  period  the  interest  is  to  be  com- 
puted ?  And  I  am  of  opinion,  upon  the  authorities,  that  it  must  be 
computed  from  six  years  antecedent  to  the  claim  carried  in  before 
the  Master.  The  case  upon  this  point  appears  to  me  to  be  entirely 
governed  by  Hunter  v.  Nockolds  (2),  and  by  Henry  v.  Smith  (3),  in 
which  Sir  Edward  Sugden  arrived  at  the  same  conclusion  as  was 
arrived  at  by  Lord  Cottenham  in  Hunter  v.  Nockolds. 


WILKINSON  V.  WILKINSON. 

(9  Hare,  204—205.) 

A  petition  i;i  lunacy,  after  the  death  of  the  lunatic,  by  his  committee,  and 
a  reference  to  the  Master  thereon,  followed  by  a  report,  finding  that  a  sum 
of  money  had  been  expended  by  the  committee  in  the  maintenance  of  the 
lunatic,  is  not  a  proceeding  which  will  take  the  claim  of  the  committee  out 
of  the  Statute  of  Limitations,  as  against  the  heir-at-law  of  the  lunatic,  who 
was  not  a  party  to  the  application. 

A  CLAIM  for  a  sum  of  7452.  ISs.  lie/.,  alleged  to  have  been  expended 
in  the  maintenance  of  E.  P.  Wilkinson,  a  lunatic,  by  the  plaintiff, 
who  was  his  committee.  The  lunatic  died  in  1848,  and  the  defen- 
dants were  the  administrator  of  his  personal  estate  and  his  heiress- 
at-law.  In  May,  1844,  after  the  death  of  the  lunatic,  a  petition  had 
been  presented  by  the  present  plaintiff  in  the  lunacy,  upon  which  a 
reference  had  been  directed,  to  inquire  what  sums  had  been  expended 
by  the   plaintiff,  for  the  maintenance  of  the  lunatic,  beyond  an 


1861. 
July  12. 

TOBKEB, 
V.-C. 
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(1)  59  R.  R.  689  (2  Dr.  &  War.  295). 

(2)  84  R.  R.  217  (1  Mac.  &  G.  654), 


(3)  69  R.  R.  738  (2  Dr.  &  War.  381). 


S98 


1861.     CH.     9  HABE,  204—205. 


[R.R. 


Wilkinson 
r. 

Wilkinson. 


allowance  of  lOOZ.,  which  had  been  paid  by  a  receiver  in  a  cause, 
out  of  the  property  to  which  the  lunatic  was  entitled.  The  report 
was  made  on  the  21st  of  December,  1844,  finding  that  the  sum  now 
claimed  had  been  so  expended.  The  claim  was  filed  on  the  22nd 
of  July,  1850.  The  report  and  the  plaintiff 'saflBdavit  were  the  only 
evidence  tendered  of  the  debt.  The  heiress-at-law  filed  an  affidavit, 
stating  only,  that  she  insisted  upon  the  Statute  of  Limitations  as  a 
defence  to  the  claim. 


[  205  ]  Mr,  MalinSy  for  the  plaintiff,  submitted  that  the  time  should 

run  only  from  the  date  of  the  report. 

Mr.  JVillcock,  for  the  personal  representative  of  the  lunatic, 
did  not  object  to  the  order  sought  by  the  claim. 

Mr.  Selwi/n,  for  the  heiress-at-law,  submitted,  that  the  report 
was  entirely  ex  parte,  so  far  as  related  to  the  real  representative, 
and  was  not  in  any  respect  binding  upon  her ;  and  that,  even  if  it 
had  been,  the  petition  and  report  in  the  lunacy  could  have  no  effect  in 
keeping  alive  the  demand. 

The  Vice-Chancbllor  said,  that  the  petition  and  report  in  the 
lunacy,  after  the  death  of  the  lunatic,  could  have  no  effect  in  binding 
the  estate  of  the  lunatic,  or  in  preventing  the  operation  of  the  statute. 
There  had  been  nothing  to  prevent  the  claimant  from  proceeding 
against  the  estate  of  the  lunatic  immediately  after  his  death,  as 
he  had  now  done.  But,  independently  of  the  statute,  there  was 
not  even  prima  facie  evidence  of  the  debt  as  against  the  real  estate. 
The  admission  of  the  executor  was  no  evidence  against  the  heiress- 
at-law  ;  and,  as  against  her,  the  claim  must  be  dismissed  with  costs. 


1851. 
July  5,  8. 

TORNRR, 

V.-C. 

[206] 


CHESTKEMAN  v.  MANN  (1). 

(9  Hare,  206—215.) 

Equity  will  not  decree  the  specific  performance  of  a  covenant  by  the 
mesne  landlord  with  his  lessee  for  the  renewal  of  the  lease,  after  the  lessee 
has  wilfully  neglected  or  refused  to  renew;  and  the  non-payment,  after 
demand,  of  the  fine  which  the  mesne  landlord  has  paid  to  the  siipeiior  land- 
lord, amounts  to  such  neglect  or  refusal. 

An  under-lessee  who  is  not  himself  bound  to  take  a  renewal  of  his  lease, 
but  who  is  entitled  to  the  benefit  of  a  covenant  by  his- lessor  for  the  renewal 
of  his  under-lease,   upon  payment  of  his  proportion  of  the   fines  and 


(1)  Nivhohou    V.    Smith    (1882)    22 
Ch.  D.  640,  52  L.  J.  Ch.  191.  47  L.  T. 


50  ;  MuJhr  v.  7Vri/f/rrf  [1901]  1  Gh.  54, 
70  L.  J.  Ch.  72. 
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expenses  of  a  renewal  by  the  superior  landlord,  ought,  if  he  complains  of  Chestbrhan 
the  amount  of  such  proportion  required  from  him  by  the  mesne  landlord,  to  «. 

apply  without  delay  to  a  court  of  equity  to  assess  the  sum  which  he  ought  Mann. 
to  pay,  submitting  himself  to  the  j  iirisdiction  of  that  Court,  to  compel  him 
to  pay  a  reasonable  sum ;  and  if  instead  of  making  such  application,  and 
after  notice  from  his  mesne  landlord  that  the  fine  must  be  paid  in  a  certain 
time  or  his  right  will  be  excluded,  he  should  delay  the  payment,  the 
objection  that  the  sum  demanded  from  him  was  unreasonable,  will  not 
excuse  his  laches. 

The  time  from  which  the  lessee  will  be  deemed  to  have  neglected  or 
refused  to  renew,  is  not  to  be  computed  from  the  latest  time  at  which  the 
mesne  landlord  might  have  procured  a  renewal  ;  but  from  the  time  at  which 
he  applies  to  the  under-lessee  to  contribute  to  the  fine  and  expense  of  the 
renewal  which  he  is  about  to  obtain,  or  has  obtained. 

By  a  lease,  dated  the  7th  of  August,  1819,  Mann  demised  to 
Westmacott  certain  tenements  in  the  Vauxhall  Bridge  Eoad,  held 
under  the  Dean  and  Chapter  of  St.  Peter's,  Westminster,  (the 
same  being  part  of  more  extensive  premises  comprised  in  a  lease 
of  the  28th  of  February,  1814,  from  the  Dean  and  Chapter  to 
Bowles,  for  forty  years  from  Christmas,  1813,  and  demised  by 
Bowles  to  Mann,  by  a  lease  of  the  26th  of  November,  1817,  for 
the  residue  of  the  same  term  wanting  three  days),  for  the  term 
of  thirty-four  and  a  quarter  years  wanting  six  days  from  Michael- 
mas, 1819,  at  a  rent  of  85Z.  a  year ;  and  Mann  thereby,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  covenanted  with 
Westmacott,  his  executors,  administrators,  and  assigns,  that  if 
Mann,  his  executors  or  administrators,  should  obtain  from  the 
Dean  tCnd  Chapter,  or  their  successors,  any  new  lease  of  the  premises 
thereby  demised,  or  term  therein  beyond  the  term  he  then  held, 
which  would  expire  three  days  before  Christmas  Day,  1863,  then 
and  in  such  case  Mann,  his  executors  or  administrators,  should 
and  would,  on  the  request  of  Westmacott,  his  executors,  adminis- 
trators, or  assigns,  grant  and  execute  unto  him  or  them  a  new  and 
fresh  lease  of  the  same  premises,  for  such  further  term  or  number 
of  years  as  Mann,  his  executors  or  administrators,  might  have 
therein,  wanting  six  days  thereof,  until  the  term  of  seventy-four 
and  three  quarters  years  from  Michaelmas,  1819,  should  have 
been  granted,  *but  upon  this  condition,  nevertheless,  that  [  •207  ] 
Westmacott,  his  executors,  administrators,  or  assigns,  should  pay 
and  contribute  a  just  and  fair  proportion  of  the  fines,  fees,  and 
expenses,  which  Mann,  his  executors,  administrators,  or  assigns, 
should  pay  or  expend  in  procuring  or  obtaining  such  renewal  or 
grant  beyond  the  term  which  he  then  had  in  the  same  premises, 
and  of  any  increase  of  rent  reserved  in  or  by  such  renewed  leases, 
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Chestebman  (if  any),  beyond  the  rent  which  he  then  paid  ;  and  that  Westmacott, 
Mann.  his  executors,  administrators,  or  assigns,  should  execute  a  counter- 
part of  such  fresh  lease  to  him  or  them,  in  which  should  be  reserved 
the  same  rent  as  was  reserved  by  this  lease ;  and  it  was  thereby 
declared,  that  such  new  lease  or  leases,  and  the  counterpart  thereof, 
should  be  prepared  by  the  solicitor  of  Mann,  his  executors,  &c.,  and 
paid  for  by  the  lessee  thereof,  and  should  contain  the  like  covenants 
as  in  this  lease,  except  the  covenant  for  renewal,  and  also  such 
other  covenants  as  might  correspond  with  those  in  the  then  existing 
lease  to  Mann;  and  it  was  thereby  provided,  that  nothing  therein 
contained  should  extend  to  bind  his  executors,  &c.,  to  renew  his 
then  present  or  any  future  lease  with  Bowles,  nor  to  obtain  an 
original  grant  from  the  Dean  and  Chapter ;  but,  if  he  should  refuse 
or  neglect  so  to  do,  it  should  be  lawful  for  Westmacott,  his 
executors,  &c.,  at  any  time  during  the  last  six  months  of  the  term 
thereby  granted,  to  apply  for  or  obtain  a  lease  of  the  same  premises 
from  Bowles,  or  the  Dean  and  Chapter,  discharged  from  all  interest 
of  Mann,  his  executors,  &c.,  therein. 

By  another  lease,  dated  the  80th  of  November,  1819,  Mann  demised 
to  Westmacott  some  tenements  adjoining  those  comprised  in  the 
demise  of  August,  1819,  and  which  were  also  part  of  the  premises 
comprised  in  the  same  original  and  prior  leases,  for  the  term  of 
thirty-four  and  a  quarter  years  wanting  six  days,  from  Michaelmas, 
1819,  at  a  rent  of  872.  a  year ;  and  Mann  thereby  entered  into  a 
[  ♦208  ]  *like  covenant  for  renewal  of  the  term  to  Westmacott,  as  in  the 
demise  of  August,  1819. 

By  an  indenture,  of  the  1st  of  November,  1842,  Westmacott 
assigned  the  premises  comprised  in  the  leases  of  August  and 
November,  1819,  to  the  plaintiff  Chesterman,  for  the  unexpired 
residues  of  the  said  terms,  subject  to  the  rents  and  covenants. 

In  1842,  Bowles  and  Mann,  being  both  dead,  the  executors  of 
Mann,  with  the  concurrence  of  the  executors  of  Bowles,  obtained  a 
renewal  of  the  lease  of  the  premises  comprised  in  the  two  demises 
of  August  and  November,  1819,  by  Westmacott  to  Mann,  and  also 
of  other  premises.  The  new  lease  from  the  Dean  and  Chapter  to 
the  executors  of  Mann  was  dated  the  24th  of  July,  1842,  and  was 
made  in  consideration  of  a  fine  or  foregift  of  2,900Z.,  and  of  the 
surrender  of  the  previous  lease,  and  was  for  a  term  of  forty  years 
from  Christmas,  1841,  subject  to  the  rents  and  covenants  therein 
contained. 

A  correspondence  between  the  respective  solicitors  of  the  plaintiff 
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and  the  defendants,  on  the  subject  of  the  renewal  by  the  latter  of  Chkstermax 
the  leases  of  the  premises  which  the  plaintiff  had  taken  from       makn. 
Westmacott,  commenced  in  January,  1844.     The  substance  of  this 
correspondence  is  stated  in  the  judgment. 

Chesterman  filed  the  bill  in  August,  1849,  against  the  executors 
of  Mann,  stating  that  he  did  not  know  of  the  renewal  of  the  lease 
by  the  Dean  and  Chapter ;  and  that  the  same  was  effected  by  the 
defendants  at  an  unusual  time,  and  was  concealed  from  the  plaintiff ; 
and  that,  when  he  discovered  the  same,  he  applied  to  the  defendants 
for  a  new  lease  of  his  portion  of  the  premises,  according  to  the 
covenant,  offering  to  pay  his   fair  proportion  of  the  fines  *and       [  *209  ] 
expenses,  and  requiring  such  infoinnation  as  would  enable  him  to 
compute  the  same;  that  the  defendants  refused  to  give  him  any 
such  information ;  that  they  afterwards  promised  to  grant  him  a 
new  lease,  and  at  first  demanded  657/.  as  the  plaintiff's  proportion 
of  the  fines  and  expenses,  and  afterwards  raised  their  demand  to 
1,028/.,  and  gave  notice  that,  unless  the  amount  was  forthwith  paid, 
they  would  not  grant  any  new  lease  to  the  plaintiff.    The  bill  alleged, 
that  657/.  greatly  exceeded  the  plaintiff's  fair  proportion  of  the 
fines  and  expenses ;  and  it  prayed  that  the  defendants  might  be 
decreed  specifically  to  perform  the  covenants  contained  in  the  said 
leases  of  August  and  November,  1819  ;  and  might  be  decreed  to  grant 
and  execute  to  the  plaintiff  a  new  and  fresh  lease  or  new  and  fresh 
leases  of  the  said  premises,  according  to  the  terms  of  the  covenant, 
the  plaintiff  being  ready  and  willing  and  thereby  offering  to  pay  to  the 
defendants  and  to  contribute  a  just  and  fair  proportion  of  such  fines, 
fees,  and  expenses,  and  to  execute  a  counterpart  or  counterparts  of 
such  newor  fresh  lease  or  leases  according  to  the  terms  of  the  covenant. 
The  answer  stated  the  correspondence.     The  defendants  said, 
they  had  not  communicated  the  renewal  to  the  plaintiff  as   they 
knew  nothing  of  his  interest,  and  he  had,  in  fact,  then  no  interest 
in  the  premises.     They  said  that  the  renewal  had  not  been  made 
at  an  unusually  early  time,  but,  on  the  contrary,  rather  later  than 
it  ought  to  have  been  according  to  custom  ;  and  they  relied  on  their 
notice  to  the  plaintiff  of  the  8rd  of  December,  1845,  and  the  other 
facts  (adverted  to  in  the  judgment),  and  declined  to  renew  the 
leases  to  the  plaintiff. 

Mr.  Matins  and  Mr,  Selwyn  for  the  plaintiff : 

*    *    The  basis  of  the  contract  between  Mann  and  Westmacott       [  210  ] 
was,  that  the  time  of  renewal  should  be  before  the  expiration  of  the 
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GuESTBRMAN  leass  froDi  the  Dean  and  Chapter,  and  the  lease  would  not  expire 
Mavn.  until  1858.  The  defendants  had  the  whole  of  that  time  to  renew, 
and  the  plaintiff  therefore  had  the  same  time.  The  defendants 
might,  for  their  own  convenience,  have  anticipated  the  time  of 
renewal ;  but  they  could  not  thereby  accelerate  the  obligation  of 
the  plaintiff,  or  deprive  him  of  any  portion  of  the  time  which  the 
covenant  gave  him. 

The  Solicitor 'General  and  Mr.  Shadwell,  for  the  defendants  : 

[  211  ]  *     *     The  delay  of  the  plaintiff  has  disentitled  him  to  any 

assistance  in  a  court  of  equity  as  against  the  defendants.  [Upon 
this  point  they  cited  some  Irish  cases,  see  note,  next  page,  and  also 
Carter  v.  Dean  and  Chapter  of  Ely  (I).] 

Mr.  Selwyn,  in  reply.     *     ♦     ♦ 

[  212  ]        The  Vicb-Chancbllor  : 

What  the  legal  rights  of  the  plaintiff  may  be,  is  a  question  that 
it  is  not  in  any  manner  my  intention  to  decide.  If  he  has  rights 
in  a  court  of  law,  he  may  assert  those  rights  in  that  Court ;  but  he 
has  come  here  for  the  exercise  of  the  equitable  jurisdiction  of  this 
Court  in  a  suit  for  specific  performance, — the  exercise  of  that  juris- 
diction being  always  subject  to  the  discretion  of  the  Court;  which, 
although  not  an  arbitrary  discretion,  is  undoubtedly  to  be  exercised 
with  proper  care  and  attention,  in  looking  to  the  conduct  of  the 
parties  and  to  the  circumstances  of  each  particular  case.  If  there 
be  a  case  in  which  this  discretion  as  to  specific  performance  is  to 
be  carefully  exercised,  it  is  a  case  like  the  present, — where  there  is 
no  mutuality, — where  the  plaintiff  asserts  a  right  to  call  for  the 
specific  performance  of  the  covenant,  and  the  defendants  have  no 
means  of  enforcing  that  covenant  against  him. 

It  has  been  very  strongly  urged  by  Mr.  Selwyn^  that  there  was 
an  improper  amount  of  fine  charged  upon  the  plaintiff.  If  he  so 
thought,  he  should  have  then  come  into  a  court  of  equity  for  the 
specific  performance  of  the  covenant,  and  put  himself  in  the  power 
of  the  Court,  so  as  to  enable  the  Court  to  compel  him  to  pay  a 
reasonable  sum.  If  the  plaintiff  has  the  equity  which  he  asserts, 
and  that  without  applying  to  a  court  of  equity  to  assess  the 
amount  of  the  fine,  he  might  hold  that  equity  not  only  for  the 
three  years  for  which  it  has  been  attempted  to  be  held,  but,  for 
aught  I  can  see,  for  twenty  years  longer,  or  an  indefinite  time,  by 

(1)  40  B.  R.  113  (7  Sim.  211). 
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simply  saying,  ''You  have  imposed  *an  unreasonable  fine  upon  Chestebman 
me  ;  I  will  not  subject  myself  to  the  jurisdiction  of  a  court  of  equity        mamn. 
to  ascertain  the  proper  amount  of  the  fine  I  ought  to  pay,  and  you       [  •213  ] 
have  no  means  of  resorting  to  a  court  of  equity." 

I  might,  it  is  possible,  have  had  more  doubt  upon  the  case,  if 
the  question  had  not  been,  as  I  conceive  it  to  be,  certainly  concluded 
by  the  authorities.  Mr,  Selwyn  has  argued  the  question  as  if  it 
depended  upon  the  time  for  the  original  renewal  of  the  lease  by  the 
first  lessee,  and  not  on  the  time  of  making  an  application  to  the 
under-lessee  to  contribute  to  the  payment  of  the  fine.  But  that  is 
not  the  view  taken  in  the  Irish  cases  upon  the  subject,  nor  are 
those  Irish  cases,  as  the  argument  has  assumed,  dependent  upon 
the  Irish  statute,  but  many  of  them  are  anterior  to  the  existence  of 
that  statute  ;  and  in  the  case  of  Lennon  v.  Napper  (i),  the  doctrine 
is  distinctly  laid  down  by  Lord  Bbdbsdale.  He  distinguishes  the 
case  of  mere  neglect,  which  will  not  exclude  the  party  from  the 
right  of  renewal,  from  the  case  of  wilful  neglect  or  refusal  to  renew, 
after  which  a  court  of  equity  wilbnot  interfere.  Then  what  is  a 
wilful  neglect  and  refusal,  which  will  exclude  the  equity  ?  In  the 
other  cases,  the  non-payment  of  the  proportion  of  the  fine  after 
demand  made  for  the  payment  by  the  lessor,  is  so  defined. 

Now  let  us  see  what  the  facts  of  this  case  are :  This  lease  was 
renewed  in  1842.  Nothing  appears  to  have  occurred  between  the 
parties  till  about  the  month  of  December,  1843,  when  application 
was  made  to  Mr.  Westmacott,  who  was  the  assignor  of  the  plaintiff, 
to  know  whether  he  could  renew  the  lease.  Through  the  medium 
of  that  application,  the  defendants  come  into  communication  with 
the  plaintiff  in  the  month  of  January,  1844 ;  and  as  *early  as  July,  L  *2i^  ] 
1844,  the  defendants  write  through  their  solicitor  to  the  plaintiff, 
apprising  him  that  they  are  advised  by  counsel,  that  the  mode  of 
bringing  the  matter  to  a  termination  is,  to  give  notice  to  the  plaintiff 
that  he  must  pay  the  fine  within  a  certain  time,  or  that  they  will 
not  hold  themselves  bound  by  the  covenant  to  renew.  A  corre- 
spondence goes  on  between  tlie  parties  throughout  the  remainder 
of  the  year  1844.     Nothing  definite  or  conclusive  appears  in  that 

(1)  2  Sch.  &  Lef.   682.      The  old  see  p.   245   (14  Yes.  at  p.  58).    The 

practice  in  Ireland  was  subsequently  Irish  authorities  and  practice  as  to  the 

restrained  and  defined  by  the  Act  of  renewal  of   leases   for  lives  are  not 

Parliament  here  referred  to,  and  the  applicable  to  cases  of  renewals  of  leases 

Irish  cases  as  to    renewals    for  lives  under  English  law:  see  Nicholson  v. 

were  distinguished  by  Lord  Eldon  in  Smith  (1882)  22  Ch.  at  p.  656.— O.  A.  S. 
The  City  of  London  v.  Mit/ord,  9  R.  R. 
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Chkstebman  correspondence  ;  hut  I  cannot  say  it  at  all  impresses  my  mind  with  a 
Mann.  notion  that  there  was,  throughout  that  year,  any  bond  fide  intention 
on  the  part  of  the  plaintiff  to  renew.  On  the  24th  of  October, 
1845,  the  plaintiff  writes,  stating,  that  it  was  his  intention  to 
renew ;  and  the  defendants  then  offered  to  renew  upon  payment 
by  the  plaintiff  of  1,023Z.  for  the  fine  and  expenses.  Now,  what  is 
the  conduct  which  the  plaintiff  pursues  upon  that  occasion  ?  He 
desires  to  know  what  has  been  paid  to  the  superior  landlord,  he 
having  been  in  possession  of  the  information  ever  since  th^  early 
part  of  1844.  He  is  then  told  that  he  has  had  that  information 
already  furnished  to  him  through  his  solicitor  ;  to  which  the  reply 
in  effect  is,  '*  that  it  will  cost  nothing  to  give  it  to  him  again." 
On  the  8rd  of  December,  1845,  the  defendants,  very  sensibly  I 
think,  brought  the  matter  to  a  termination,  by  giving  the  plaintiff 
notice  that  they  did  not  consider  themselves  bound  to  renew  at  all ; 
but  that  they  would  renew  if  he  would  pay  the  stated  proportion  of 
the  fine  and  expenses ;  and  that  if  the  amount  was  not  paid  within 
one  month,  they  would  decline  to  renew  upon  any  terms.  The 
plaintiff  did  not  think  proper  to  make  that  payment.  He  did  not 
file  a  bill  for  the  purpose  of  putting  himself  under  the  control  of 
this  Court,  which  would  have  enabled  him  to  pay  his  reasonable 
proportion  of  the  fine ;  but  he  lies  by  from  October,  1846,  to  some 
time  in  July,  1848,  when  he  makes  a  fresh  demand  for  renewal. 
Having  made  that  fresh  demand  for  renewal,  he  is  quiet  again  till 
[  *2i5  ]  *  August,  1849,  and  then  he  files  the  present  bill.  Under  those 
circumstances  I  think  I  have  rarely  seen  a  more  clear  case  for 
dismissing  a  bill,  and  dismissing  it  with  costs. 


1851. 

jMly  10,  11, 

25. 

Avg,  14. 

TUBNEB, 
V.-C. 

[222] 


DEVEY  V.  THOBNTON. 

(9  Hare,  222—234;  S.  C.  22  L.  J.  Ch.  163.) 

A  suggestion  by  the  ti-ustees  of  a  fund,  that  the  administrator  of  one  of 
the  cestui  que  trusts,  who,  in  that  character,  was  entitled  to  a  diBtributive 
shai-e  of  the  fund,  had  unfairly  obtained  the  letters  of  administration  under 
which  he  claimed  such  share,  is  no  defence  in  this  Coui't  to  the  claim  of  the 
administrator ;  nor  is  it  a  defence  for  trustees  to  suggest  that  a  deed,  under 
which  the  plaintiff  derives  his  title  from  the  cestui  que  trust,  was  founded 
on  mistake,  or  is  otherwise  subject  to  be  displaced ;  for  it  is  contrary  to  the 
course  of  the  Court  to  direct  an  inquiry  as  to  the  validity  or  invalidity  of  a 
deed,  upon  a  suggestion  in  the  answer  of  defendants,  the  trustees  of  the 
fund  to  which  it  relates,  where  the  ascertainment  of  the  validity  or  invahdity 
of  the  deed  is  not  essential  to  the  safety  of  the  defendants ;  and  the  fact  of 
a  bill  having  been  filed  to  set  aside  the  deed  under  which  the  claim  is  made, 
or  exclude  the  fund  in  question  from  its  operation,  is  not  a  ground  upon 
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which  the  trustees  can  resist  the  legal  title  to  receive  the  fund ;  for  the         Dkvey 
Court  cannot  give  the  plaintiff  in  such  other  suit  the  benefit  of  an  injunc-  r. 

tion  to  protect  the  fund  upon  the  suggestion  in  the  answer  of  the  trustees ;     Thornton. 
but  the  existence  of  such  other  suit  entitles  the  trustees  to  retain  such  a 
portion  of  the  trust  fund  as  may  be  sufficient  to  answer  their  costs  of  such 
other  suit. 

It  is  not,  necessarily,  sufficient,  to  entitle  trustees  to  their  costs  of  a  suit, 
that  they  have  acted  under  the  advice  of  counsel. 

Bt  a  settlement  on  the  marriage  of  William  Devey  and  Ann 
Thornton,  in  1809,  the  sum  of  5,000{.  82.  per  cent.  Beduced  Annuities 
was  settled,  upon  trust,  for  Ann  Thornton  for  life,  and  then  for 
William  Devey  foi*  life,  and  then  for  all  and  every  or  any  one  or 
more  of  the  children  of  the  marriage,  as  William  Devey  and  Ann 
Thornton  should  jointly  appoint ;  and  in  default  of  appointment, 
upon  trust,  for  all  the  children  of  the  marriage  equally,  the  shares 
of  sons  to  be  vested  at  twenty-one,  and  of  daughters  at  twenty-one 
or  marriage. 

There  was  issue  of  the  marriage  four  children :  the  plaintiff 
Joseph,  the  defendants  William  and  Ann  Agnes,  and  a  fourth  child, 
Thornton  Devey,  who  attained  twenty-one  and  married,  but  after- 
wards died  on  the  28th  of  March,  1841.  Ann  Devey,  the  mother, 
died  in  1886. 

Upon  the  death  of  Thornton  Devey,  some  disputes  arose  between 
his  widow  Margaret  and  his  father  William  Devey;  the  father 
claiming  to  be  entitled  to  some  real  estate  as  heir  of  his  son,  and 
to  some  personal  property  by  gift  from  him ;  and  Margaret  the 
widow,  on  the  other  hand,  alleging,  that  there  was  a  will  of  the  son 
in  her  favour  ;  and  that,  if  he  died  intestate,  she  was  entitled  to  a 
moiety  of  the  personal  property  claimed  by  the  father,  as  well  as 
of  the  other  personal  estate  of  the  son.  These  disputes  ended  in  a 
compromise  between  the  widow  and  the  father,  which  *was  carried  [  *22B  ] 
into  effect  by  a  deed,  dated  the  4th  of  May,  1841.  By  this  deed, 
which  was  made  between  the  widow  of  the  one  part,  and  the  father 
of  the  other  part,  after  reciting  the  disputes  above  mentioned,  and 
that  other  disputes  had  arisen  between  the  parties  with  respect  to 
the  claims  set  up  by  the  widow  to  the  real  and  personal  estate  of  the 
son,  and  also  reciting  an  agreement  by  the  father  to  secure  an 
annuity  to  the  widow,  and  to  give  up  some  parts  of  the  property  to 
her,  and  that  the  agreement  had  been  carried  into  effect  on  the 
part  of  the  father, — the  widow,  in  consideration  thereof,  released 
her  interest  in  the  real  estate  of  the  son,  and  in  the  personal  estate 
of  the  son  claimed  by  the  father,  and  in  all  other  his  personal 
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Devet  estate.  But  this  deed  made  no  express  mention  of  the  reversionary 
Thornton,    interest  in  the  5,000Z.  stock  held  upon  the  trusts  of  the  settlement. 

After  the  execution  of  this  deed,  and  on  the  4th  of  May,  1848, 
administration  to  the  estate  of  Thornton  Devey  was  granted  to 
William  Devey  the  father,  the  widow  having  renounced ;  and  the 
assets  of  the  son  were  then  sworn  to  be  under  the  value  of  50Z. 

William  Devey  the  father  died  in  November,  1849 ;  and,  upon 
his  death,  and  on  the  28rd  of  February,  1850,  administration  de 
bonis  non  to  the  estate  of  Thornton  Devey  was  granted  to  the 
plaintiff,  upon  the  formal  renunciation  of  the  widow ;  and,  on  this 
occasion,  it  was  found  necessary  to  increase  the  duty  which  had 
been  paid  upon  the  letters  of  administration  granted  to  the  father  ; 
and  an  affidavit  was  made  by  the  plaintiff,  in  which  he  stated,  that, 
since  the  grant  of  the  former  letters  of  administration,  the  true 
value  of  the  estate  of  Thornton  Devey  had  been  ascertained,  and  it 
had  been  discovered  that  too  little  stamp  duty  had  been  paid 
thereon ;  for  that,  since  the  death  of  William  Devey,  the  marriage 
[  ♦224  ]  settlement  had  *been  discovered,  by  which  it  appeared  that  Thorn- 
ton Devey,  as  one  of  the  issue  of  the  marriage,  took,  on  attaining 
twenty-one,  a  vested  interest  in  one  fourth  of  the  5,000Z.  stock 
payable  on  the  death  of  his  parents,  in  default  of  any  exercise  of 
the  joint  power,  which  he  believed  had  not  been  exercised. 

The  plaintiff,  after  the  letters  of  administration  to  the  estate  of 
Thornton  Devey  had  been  granted  to  him,  applied  to  the  trustees 
to  divide  the  fund ;  and  thereupon  the  solicitor  of  the  trustees,  on 
the  26th  of  February,  1850,  wrote  to  the  solicitor  of  the  plaintiff, 
inquiring  whether  the  plaintiff  would  take  a  transfer  of  his  one- 
fourth  share  as  one  of  the  children,  leaving  the  other  one-fourth 
claimed  by  him  as  administrator  to  be  dealt  with  thereafter ;  and 
also  inquiring  for  copies  of  the  letters  of  administration  granted  to 
the  plaintiff  and  to  William  Devey  ;  and  whether  the  trustees'  costs 
would  be  discharged  at  the  time  of  the  settlement,  or  whether  the 
trustees  should  sell  stock  and  defray  the  costs  out  of  the  proceeds. 
Between  the  date  of  this  letter  and  the  Ist  of  March,  1850,  the 
solicitor  of  the  trustees  inspected  the  letters  of  administration ; 
and  on  the  1st  of  March,  1850,  the  plaintiff's  solicitor  wrote  to  the 
solicitor  of  the  trustees,  requesting  to  know  whether  he  was  satis- 
fied, and  whether  the  trustees  intended  to  settle  the  claims  of  the 
parties  without  further  delay;  and  in  this  letter  the  plaintiff's 
solicitor  stated,  that  if  the  trustees  still  objected  to  transfer  a 
moiety  of  the  funds  to  the  plaintiff,  that  gentleman,  in  order  to 
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save  unnecessary  litigation  and  expense,  would  withdraw  the  Devky 
di8tring<M  put  upon  the  stock,  and  enable  the  trustees  to  transfer  thobnton. 
the  three-fourths,  to  which  the  plaintiff  and  William  and  their 
sister  were  entitled,  leaving  the  other  fourth,  claimed  by  the 
plaintiff  as  administrator,  to  be  dealt  with  thereafter.  According 
to  the  suggestion  of  the  trustees'  solicitor,  and  with  reference  to 
the  costs,  he  added,  that  he  apprehended  that  no  difficulty  would 
arise,  but  *that  it  could  be  easily  arranged.  No  answer  having  [  *^*^5  ] 
been  returned  to  this  letter,  the  plaintiff's  solicitor  again  wrote  to 
the  solicitor  of  the  trustees,  on  the  11th  o(  March,  1850,  to  the 
same  effect ;  and,  this  letter  having  been  also  left  unanswered,  he 
again  wrote  on  the  14th  of  March,  1850,  to  the  effect,  that,  his 
letter  not  having  been  answered,  the  plaintiff  intended  to  file  a  bill 
to  enforce  the  distribution  of  the  fund,  unless  the  trustees  dis- 
tributed it  on  or  before  the  next  Monday,  and  that,  in  that  case,  he 
should  seek  to  charge  the  trustees  with  the  expenses  of  the  suit ; 
and  in  this  letter  the  plaintiff's  solicitor  again  repeated  the 
plaintiff's  offer,  to  accept  one-fourth  of  the  fund  to  which  the 
plaintiff  was  entitled  as  one  of  the  children,  leaving  the  one-fourth 
originally  belonging  to  Thornton  Devey  for  future  disposal ;  and 
added,  that  he  was  ready  to  allow,  on  his  part,  all  proper  costs  up 
to  that  time  incurred  by  the  trustees.  On  the  18th  of  March,  the 
solicitor  of  the  trustees  replied,  that  in  consequence  of  the  claims 
set  up  by  the  plaintiff  to  a  moiety  of  the  fund,  costs,  charges,  and 
expenses  had  been  incurred  by  the  trustees,  which  they  were 
advised  were  not  chargeable  on  the  trust-fund  generally,  but  on  the 
plaintiff's  share  thereof;  that  the  trustees  were  perfectly  ready  to 
transfer  the  whole  fund  to  the  parties  entitled,  but  were  advised 
not  to  dispose  of  it  by  piecemeal.  That  they  were  ready  to  adopt 
any  means  which  the  plaintiff's  solicitor  could  suggest  for  ascer- 
taining the  parties  interested  in  the  one-fourth  of  the  fund,  which 
was  claimed  by  the  plaintiff  as  administrator,  but  which  claim,  the 
letter  suggested,  was  apparently  waived  or  abandoned.  And,  on 
the  same  18th  of  March,  the  plaintiff's  solicitor  wrote  to  the 
solicitor  of  the  trustees  in  reply,  stating,  that  the  plaintiff  was 
ready  to  allow,  out  of  the  one-fourth  part  which  he  claimed  as 
administrator,  all  such  costs  as  the  trustees  might  have  properly 
incurred  in  respect  of  that  one-fourth,  in  addition  to  such  costs  as 
might  be  properly  chargeable  on  the  general  fund.  *That  the  [  *226  ] 
solicitor  of  the  trustees  was  mistaken  in  supposing  that  the  plaintiff 
ever  intended  to  waive  or  abandon  liis  claim  as  administrator;  that 
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dbvet  he  merely  desired  to  meet  the  suggestion  of  the  solicitor  of  the 
Tho^tok.  trustees,  for  immediate  distribution  of  the  other  three-fourths  of 
the  trust  fund,  leaving  Ihe  remaining  one-fourth,  derived  through 
Thornton  Devey,  for  subsequent  disposal.  And  in  this  letter  the 
plaintiff's  solicitor  again  called  on  the  trustees  to  distribute  the 
three-fourths  without  further  delay,  and  stated,  that  his  client 
would  then  take  proceedings  against  the  trustees  for  the  remaining 
fourth,  in  case  they  should  still  be  advised  to  resist  the  transfer. 

The  bill  was  filed  on  the  17th  of  April,  1850,  against  the  trustees 
(who  were  the  original  trustees  of  the  settlement)  and  against  the 
other  surviving  children  and  a  mortgagee  of  the  plaintiff's  share, 
praying,  either  to  remove  the  trustees  or  to  have  the  trusts  executed 
under  the  direction  of  the  Court,  and  one  moiety  of  the  fund 
transferred  to  the  plaintiff,  and  ];he  other  moiety  to  the  defendants, 
the  surviving  children. 

The  answer  stated  the  facts  relating  to  the  release  and  adminis- 
tration ;  and  that  the  defendants  had  been  informed  and  believed 
that  it  had  been  then  lately  admitted  by  the  plaintiff's  solicitor, 
that  the  share  and  interest  of  Thornton  Devey  in  the  trust  funds 
under  the  settlement  was  not  disclosed  to  the  widow  of  Thornton 
Devey  at  the  time  of  the  execution  of  the  release,  and  that  she  did 
not  intend  to  release  her  right  in  the  trust  funds.  That,  after  the 
plaintiff  claimed  to  be  entitled  to  Thornton's  share,  they  caused 
inquiries  to  be  made  as  to  how  the  plaintiff  had  obtained  the  letters 
of  administration  to  Thornton  Devey  to  be  granted  to  him;  and 
that  they  had  been  informed  and  believed,  that  it  was  not  disclosed 
by  the  plaintiff,  that  Thornton  Devey  had  left  a  widow,  and  tliat 
[  '227  ]  *the  widow  was  still  living;  nor  was  the  widow  cited.  That  they 
believed  that  the  widow  of  Thornton  Devey  had  been,  by  the 
plaintiff  and  his  solicitor,  kept  in  ignorance  as  to  the  share  of 
Thornton  Devey  in  the  trust  funds;  and  that  the  plaintiff  had 
obtained  administration  to  her  husband's  estate  to  prevent  her 
disputing  ihe  plaintiff's  right  to  Thornton  Devey's  share,  which 
she  would  do  if  she  were  aware  of  tlie  circumstances.  That  they 
believed  the  plaintiff's  solicitor  was  cognizant  and  had  notice  of  the 
fact  of  the  arrangement  made  with  the  widow  of  Thornton  Devey, 
and  that  she  was  still  living  and  resided  in  the  neighbourhood  of 
London ;  and  that  the  plaintiff  and  his  solicitor  had  lately  admitted, 
that  Thornton  Devey's  interest  under  the  settlement  was  not  taken 
into  consideration  at  the  time  the  release  was  executed,  and  that 
they  knew  where  the  widow  lived  ;  but  that  the  plaintiff's  solicitor. 
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though  appUed  to  by  their  solicitor  for  the  purpose,  had  not  Devky 
disclosed  her  address.  The  answer  also  stated,  that  the  defen-  thorntok. 
dants  requested  the  plaintiff's  solicitor  to  procure  the  consent  of 
Thornton  Devey's  widow  to  the  transfer  of  his  share  in  the  trust 
funds,  or,  at  the  least,  to  apprise  her  thereof;  but  that  the  plaintiff 
and  his  solicitor  refused  or  neglected  so  to  do.  And  the  defendants 
said,  that  they  acted  under  the  advice  of  counsel  in  refusing  to 
distribute  the  trust  funds  without  the  assent  of  the  widow  of 
Thornton  Devey. 

The  funds  were  transferred  into  Court.  It  was  stated,  at  the 
hearing  of  the  cause,  that  the  widow  of  Thornton  Devey  had  lately 
filed  a  bill  to  set  aside  the  release  of  May,  1841. 

The  Solicitor-General  and  Mr.  Speed  for  the  plaintiff. 

Mr.  Whithread  for   the  defendants,  William  Devey  and  Ann 
Agnes  Devey. 

Mr.  Bethell  and  Mr.  Glasse  for  the  defendants,  the  trustees.  [  228  ] 

The  Vicb-Chancbllor  : 

Two  questions  arise  in  the  case :  first,  as  to  the  distribution  of 
the  funds  ;  secondly,  as  to  the  costs  of  the  suit. 

No  doubt  can,  I  think,  be  entertained,  that  it  would  have  been 
the  duty  of  the  Court  to  have  made  a  distribution  of  these  funds,  if 
the  widow  of  Thornton  Devey  had  not  filed  a  bill  for  the  purpose  of 
impeaching  the  release.  In  the  absence  of  such  a  bill,  there  would 
have  been  nothing  more  upon  the  records  of  the  Court,  than  the 
mere  suggestion  by  the  trustees  that  the  administration  was  not 
fairly  obtained.  This  Court  could  not  of  course  try  the  question, 
whether  the  administration  was  fairly  obtained  or  not ;  and  although 
the  Court  would  have  power  to  try  the  validity  of  the  release  on 
which  the  administration  is  said  to  be  grounded,  I  apprehend  that 
it  is  quite  contrary  to  the  course  of  the  Court  to  direct  an  inquiry 
as  to  the  validity  or  invalidity  of  a  deed  upon  a  suggestion  in  the 
answer  of  defendants,  at  all  events,  in  cases  where  the  ascertain- 
ment of  the  validity  or  invalidity  of  the  deed  is  not  essential  to  the 
safety  of  the  defendants.  It  is  not  suggested  that  the  widow  of 
Tliornton  Devey  ever  gave  any  notice  to  these  defendants  not  to 
pay  over  his  share  to  his  administrator.  It  is  not  even  suggested 
that  these  defendants  had  not  the  means  of  communicating  with 
the  widow  of  Thornton  Devey  ;  although  it  is  artfully  suggested  in 
the  answer,  that  the  plaintiff's  solicitor  refused  to  inform  them  of 
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Devey       her  residence.     If,  in  such  a  state  of  circumstances,  *the  Court 
Thobnton.     refused  to  pay  over  the  fund  to  an  administrator,  the  consequences 

[  •22j»  ]  would,  I  think,  be  most  serious.  Suppose  an  inquiry  directed,  and 
a  report  unfavourable  to  the  administrator,  but  yet  no  bill  filed,  is 
the  Court  still  to  withhold  payment,  or  when  is  the  payment  to  be 
made  ?  If  the  ground  which  in  this  case  is  suggested  for  impeaching 
the  letters  of  administration  be  admitted  as  sufficient  to  induce  the 
Court  to  suspend  the  payment,  other  grounds  for  impeaching  pro- 
bates and  letters  of  administration  must  also  be  admitted ;  and  I 
see  no  limit  to  the  delay,  expense,  and  inconvenience  which  would 
ensue  from  the  Court's  entertaining  such  questions  in  such  a  mode. 
Then,  does  the  fact  of  the  widow  of  Thornton  Devey  having  filed 
a  bill  to  set  aside  ihe  release  make  any  difference  in  the  case  ?  I 
am  of  opinion  that  it  does  not.  It  has  been  decided,  that  the  mere 
fact  of  a  bill  having  been  filed  by  an  adverse  party,  impeaching  the 
title  to  an  estate,  does  not  of  itself  prevent  the  Court  from  enforcing 
the  specific  performance  of  an  agreement,  for  the  purchase  of  the 
estate.  It  has  also  been  decided,  that  where  probate  or  administra- 
tion has  been  granted  by  the  Ecclesiastical  Court,  this  Court  will  not, 
upon  the  mere  fact  of  a  suit  being  instituted  in  the  Ecclesiastical 
Court  to  recal  the  probate  or  administration,  interfere  by  injunction 
to  restrain  the  administrator  from  getting  in  the  assets.  A  special 
case  must  be  made  for  the  purpose.  These  cases,  and  I  may  refer 
particularly  to  JVatkins  v.  Brent  (1),  go  far,  I  think,  to  decide  the 
present  question  ;  and  I  think  they  are  well  founded  in  principle, 
for  where  there  is  a  legal  title  to  receive,  the  Court  ought  not,  I 
think,  to  interfere,  except  whore  the  legal  right  is  abused,  or  there 
is  proof  by  the  party  affected  that  it  is  in  danger  of  being  abused. 

[  *230  ]  If  the  widow  of  Thornton  Devey  has  a  case  to  restrain  his  ^adminis- 
trator  from  receiving  his  assets,  she  should  apply  for  an  injunction 

t  *23i  ]  in  the  suit  which  she  has  instituted  (2).  *A  decree  for  payment  by 
the  trustees  will  not  prevent  her  from  doing  so.  I  cannot  give  her 
the  benefit  of  an  injunction  in  this  suit  upon  the  suggestion  made 
by  the  answer  of  the  trustees. 

There  is,  however,  one  consideration  which  requires  attention  on 
the  part  of  the  trustees.  Having  been  made  parties  to  the  suit  by 
the  widow,  they  may  possibly  incur  costs  in  that  suit  which  they 
may  not  be  able  to  recover  from  her,  and  for  such  costs  they  may 

(1)  43  R.  R.  149  (1  My.  &  Cr.  97).  Thornton  Devey  in  that  suit,  and  was 

(2)  An  application  for  an  injunction      refused. — O.  A.  S. 
was  afterwai-ds  made  by  the  widow  of 


VOL.  Lxxxix.]      1851.    CH.     9  HARE,  231—232. 


411 


have  a  lien  upon  the  trust  property  vested  in  them,  a  lien  which  I 
think  would  extend  over  the  whole  trust  property.  To  this  extent 
I  think  they  must  be  protected. 

It  remains  only  to  consider  the  question  of  the  costs  of  ^this  suit. 
It  is  no  doubt  of  great  importance  that  trustees  should  be  indemnified 
in  the  due  execution  of  their  trust ;  but  it  is,  on  the  other  hand,  of 
scarcely  less  importance  that  they  should  not  be  permitted  to  involve 
their  cestui  que  trusts  in  litigation  and  expense,  by  suggesting 
doubts  upon  their  title,  the  solution  of  which  is  not  essential  to 
their  own  safety.  It  cannot,  I  think,  here  be  doubted,  that,  at  the 
time  when  this  bill  was  filed,  the  trustees  might,  with  perfect  safety, 
have  paid  over  the  whole  of  these  funds.  And  what  course  have 
they  taken  ?  They  raise  a  question  on  the  title  of  the  administrator, 
who  is  clearly  their  cestui  que  trust.  They  then  propose  to  pay 
over  the  whole  fund,  except  the  administrator's  share ;  and  when 
this  offer  is  accepted,  they  refuse  to  distribute  the  fund  by  piece- 
meal. They  have  taken  upon  themselves  to  inquire  into  matters 
which  did  not  affect  them,  and  to  raise  questions  on  the  title  of 
their  cestui  que  trust ;  and  whatever  may  have  been  their  motive 
for  doing  so, — a  question  which  may  be  the  subject  of  inquiry  if 
they  should,  come  to  the  Court  in  this  suit  for  any  costs  incurred 
in  the  widow's  suit, — they  must,  I  think,  bear  their  own  expenses 
of  proceedings  which  have  resulted  from  their  own  conduct.  I  can 
give  them  no  costs  of  the  suit.  With  reference  to  their  having 
acted  under  the  advice  of  counsel,  it  does  not  appear  upon  what  state- 
ments such  advice  was  given,  nor  can  I  venture  to  hold  that  the 
opinion  of  counsel  will,  in  all  cases,  entitle  trustees  to  their  costs  of 
suit.  I  think  I  allow  full  weight  to  the  opinion  in  this  case  in 
giving  no  costs  against  the  trustees. 


Dbvet 

V, 

Thobnton. 


[  •232  ] 


WATEKHOUSE  v.  STANSFIELD  (1). 

(9  Hare,  234—240;  S.  C.  10  Hare,  254;  21  L.  J.  Ch.  881 ;  16  Jur.  1006; 
1  W.  B.  11;  20L.  T.  O.  S.  165.) 

If  a  contract  relating  to  land  situated  out  of  the  jurisdiction  be  one  which 
the  lex  lucl  rei  siice  renders  incapable  of  fulfilment,  the  Court  will  not 
enforce  the  contract  against  the  proceeds  of  a  sale  of  such  land  coming  to 
the  possession  of  parties  within  the  jurisdiction,  though  they  take  such 
proceeds  bound  by  the  same  equities  as  affected  the  party  to  the  contract 
under  whom  they  claim. 

The  rights  of  the  parties  interested  in  the  proceeds  of  the  sale  of  land 

(1)  Mtrcautilefniestmeitt a itfl General      At/enq/  (\>.  [1892]  2  Ch.  303,  61  L.  J. 
Tniat  Co,  V.  Biver  Plate  Trust  Loam      Ch.  473,  66  li.  T.  711. 


1861. 
July  18. 

Turner, 
V.-C. 

[234] 
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[  •235  ] 


situated  out  of  the  jurisdiction  do  not  cease  to  be  governed  by  the  lex  loci 
ret  sitcB  by  the  circumstance  of  such  proceeds  being  brought  in  specie  within 
the  jurisdiction. 

A  law  peimitting  alienation  of  land,  only  upon  the  terms  of  the  proceeds 
being  applied  in  a  particular  manner,  is  a  resti*aint  upon  alienation  ;  and 
restraints  upon  the  alienation  of  land  are  always  governed  by  the  /ex  loci 
ret  aitce. 

The  claim  of  Daniel  Waterhouse,  Roger  Waterhouse,  and  Thomas 
Bouch,  brokers  and  copartners  at  Liverpool,  carrying  on  business 
under  the  firm  of  Waterhouse  &  Sons,  that  the  defendants,  Hutton 
Hamer  Stansfield,  Thompson  Hankey,  William  Robinson  Sandbach, 
and  Edmund  Pontifex,  the  assignees  of  Sliute  Harrington  Moody, 
a  bankrupt,  might  be  declared  trustees  for  the  plaintiffs  of  the 
proceeds  of  the  sale  of  an  estate  in  Demerara,  to  the  extent  of  the 
sum  of  8,010/.,  and  interest  thereon  from  the  time  that  two  sums  of 
2,000Z.  and  l,010i.  respectively  were  advanced,  and  the  costs  of  the 
suit ;  and  that  the  defendants  might  be  ordered  to  pay  the  said  sum 
of  8,010/.  and  interest  and  costs  to  the  plaintiffs. 

The  material  facts  stated  by  the  claim,  and  proved  by  the 
affidavits,  were  these : 

On  the  14th  of  August,  1845,  Shute  Barrington  Moody  ♦agreed  to 
purchase  from  William  Grant  some  real  property  in  Demerara  for 
4,250/. ;  and  on  the  28th  of  September,  1846,  he  borrowed  2,000/.  of 
the  plaintiffs  upon  the  security  of  the  property  he  had  agreed  to 
purchase;  and  thereupon,  by  an  indenture  dated  the  10th  of 
October,  1846,  and  made  between  Moody  of  the  one  part,  and  the 
plaintiffs  of  the  other  part,  Moody  purported  to  grant,  convey,  and 
assign  to  the  plaintiffs  the  property  agreed  to  be  purchased,  and  tlie 
benefit  of  the  purchase  contract,  upon  trusts  for  securing  the  2,000/. 
and  interest  and  further  advances,  and  covenanted  to  make,  do,  and 
execute  all  such  further  acts  and  assurances  as  should  be  required, 
as  well  for  further  assurance  as  for  conveying  and  transporting  the 
premises  according  to  the  laws  of  the  colony ;  and  he  also  authorised 
the  plaintiffs  to  nominate  any  person  to  do  and  execute  any  acts, 
deeds,  matters,  and  things  in  the  colony,  necessary  or  proper  for 
perfecting  the  transport  or  mortgage,  and  giving  the  plaintiffs  the 
full  benefit  of  the  securities  thereby  intended  to  be  given.  By  a 
power  of  attorney  of  even  date.  Moody  and  the  plaintiffs  appointed 
Thomas  Porter  their  attorney.  Moody  authorising  him  to  accept  a 
transport  or  conveyance  to  him  from  Grant,  and  thereupon  to 
make  the  transport  or  conveyance  to  the  plaintiffs ;  and  the  plain- 
tiffs authorising  him   to  accept  the  last- mentioned  transport  or 
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conveyance.    The  deed  of  tlie  10th  of  October,  1846,  and  the  power      Watbb- 
of  attorney  ^ere  transmitteil  to  Porter  in  Demerara ;  and  at  the  time  «. 

of  tlieir  execution  there  was  a  bill  of  exchange  running  for  l,010i.,  ^t^nspibld. 
the  balance  of  the  purchase  money  due  from  Moody  to  Grant,  and 
which  bill  the  plaintiffs  undertook  to  pay,  and  soon  afterwards  paid 
accordingly,  with  the  concurrence  of  Moody.  Upon  the  payment  of 
this  bill  by  the  plaintiffs.  Grant  sent  out  a  power  of  attorney  to 
his  agent  in  Demerara  to  pass  the  estate  to  Moody  or  the  plaintiffs, 
his  mortgagees  ;  and  some  proceedings  were  taken  by  Porter  in  the 
colony  to  effect  the  transport  to  ♦the  plaintiffs;  but  before  the  ['236] 
plaintiffs'  mortgage  was  completed,  and  on  the  16th  of  January,  1847, 
Moody,  by  another  deed  similar  to  the  deed  of  the  10th  of  October, 
1846,  purported  to  mortgage  the  premises  to  Thompson  Hankey  &  Co., 
subject  to  a  prior  mortgage  for  l,000i. ;  and  Thompson  Hankey 
&  Co.  having  sent  out  instructions  to  their  agent  in  Demerara  to 
effectuate  their  mortgage,  he  obtained  an  interdict  from  the  Court 
at  Demerara,  to  prevent  the  completion  of  the  plaintiffs'  mortgage. 
On  the  12th  of  May,  1847,  a  Jiat  in  bankruptcy  issued  against 
Moody.  The  defendants,  the  assignees  under  the.^a^,  completed 
Moody's  title  to  the  premises,  and  sold  and  conveyed  them  to  a 
purchaser,  and  received  the  purchase-monies. 

The  plaintiffs,  under  these  circumstances,  filed  their  claim, 
thereby  alleging,  that,  by  the  transactions  with  them,  they  became 
equitable  mortgagees  of  the  premises  contracted  to  be  purchased  by 
Moody  ;  that  his  title  under  the  contract  vested  in  them ;  and  that 
the  assignees  took  the  produce  of  the  estate  subject  to  the  equities 
which  affected  the  same. 

The  case  set  up  by  the  affidavit  in  answer  to  the  claim  was,  that, 
to  render  a  mortgage  on  real  property  effective  according  to  the  law 
of  Demerara,  the  intention  of  passing  the  mortgage  must  be  adver- 
tised in  the  official  Gazette  on  three  successive  Saturdays,  before  the 
mortgage  can  be  passed  ;  and  that,  after  the  advertisements,  the 
mortgage  must  be  passed  before  one  of  the  Judges  of  the  Supreme 
Court  of  the  colony ;  that,  as  the  property  in  question  was  immove- 
able, it  was  governed  by  the  law  of  the  colony ;  and  that,  therefore, 
no  English  deed  could  affect  it :  and  that,  by  the  law  of  the  colony, 
every  creditor  had  a  right  to  prevent  his  debtor,  solvent  or  insolvent, 
from  giving  a  preference,  by  mortgage  or  otherwise,  to  any  other 
creditor.  The  affidavit  also  stated,  that,  in  July,  1847,  the  attorney 
of  *Moody  appeared  to  the  suits,  at  the  instance  of  the  plaintiffs  and  [  *237  ] 
of  Hankey  &  Co.,  and  pleaded  the  bankruptcy  as  a  bar  to  further 
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Watbr-      proceedings ;  that  the  plaintiffs  then  dropped  their  proceedings  in 

Y.  the  Court  of  Demerara  for  effectuating  their  mortgage ;  that  the 

Staksfikld.    plaintiffs'   suit  was  thereby  determined;   and   that  the  premises 

became  vested  in  the  assignees  as  if  no  such  suit  had  been  instituted. 

Mr,  Bacon  and  Mr,  Glasse,  for  the  plaintiffs,  contended,  that, 
although  the  deed  of  the  10th  of  October,  1846,  might  not  be 
effectual  as  a  conveyance  of  or  charge  upon  the  estate,  according 
to  the  law  of  Demerara,  yet,  that  it  was  of  force  in  this  Court, 
as  affecting  the  conscience  of  the  party,  the  Court  acting  in  per- 
sonam ;  and  that  the  assignees,  who  had  received  the  purchase- 
money,  stood  in  the  same  position  as  Moody,  the  bankrupt,  himself 
would  have  stood,  and  claimed  by  no  higher  title.  The  purchase- 
money,  being  in  the  hands  of  the  assignees  and  within  the  jurisdic- 
tion of  the  Court,  must  be  accounted  for  and  applied  according  to 
the  equities  which  attached  upon  it  in  this  country.  [They  cited 
Martin  v.  Martin  (i).] 

Mr,  Holt,  for  the  defendants  [contended  that]  there  was  no 
equity  in  this  country  to  displace  the  effect  of  a  colonial  or  foreign 
[  *238  ]  law,  as  to  immoveable  ^property  situated  within  the  colonial  or 
foreign  jurisdiction.  The  contract  of  the  plaintiffs,  moreover,  did 
not  give  them  what  they  now  claimed,  the  proceeds  of  the  estate 
arising  from  a  sale.  It  did  not  contemplate  such  a  case.  All  that 
it  expressed  to  give  was  a  mortgage ;  and  if  that  mortgage  was  or 
became  unlawful  and  invalid,  the  plaintiffs  were  not  entitled  in 
equity  to  supply  what  the  contract  failed  to  give,  by  recovering  the 
proceeds  of  a  sale  made  adversely  to  the  plaintiffs. 

The  Vice-Chancbllor  : 

Upon  the  argument  of  the  claim  several  points  were  made  on  the 
part  of  the  plaintiffs.  First,  that  the  defendants,  the  assignees,  are 
bound  by  all  the  equities  by  which  the  bankrupt  was  bound ;  and 
that  the  Court,  finding  them  in  possession  of  the  proceeds  of  an 
estate,  which  by  contract  with  the  bankrupt  was  bound  in  favour  of 
the  plaintiffs,  will  give  effect  to  the  contract  against  those  proceeds. 
Secondly,  that  it  is  not  clear,  that  the  creditors  could  have  stopped 
the  mortgage ;  and  that,  assuming  that  they  could,  they  took  no 
steps  for  the  purpose.  And  thirdly,  that  at  all  events  the  plain- 
tiffs are  entitled  to  a  lien  upon  the  proceeds  of  the  sale  for  the 
purchase-money  which  they  paid  to  Grant. 

(1)  34  B.  B.  143  (2  Buss.  &  My.  528). 
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The  case  of  Ex  parte  Pollard {■[)  was  cited  upon  the  first  point;      Watbr- 

HOTT8E 

but  in  that  case  the  law  of  Scotland  presented  no  impediment  to  r. 

the  mortgage  being  completed.     The  contract  bound  the  bankrupt,  Stanspibld. 

and  therefore  his  assignees,  and  there  was  no  impediment  to  its 

completion ;   but  in  this  case  the   contract   indeed  may  bind  the 

bankrupt  and  the  assignees,  and  yet  by  the  law  of  Demerara  may 

not  have  been  capable  of  being  fulfilled.  The  two  cases  therefore 

*are  widely  different,  and  I  cannot  hold  this  case  to  be  governed  by      [  *239  ] 

Ex  parte  Pollard.     If  it  can  be  decided  in  favour  of  the  plaintiffs 

without  some  further   inquiry,   it   must,    I   think,    be    upon  the 

more  broad  and  general  ground,    that  the  property  having  been 

sold  and  the  proceeds  of  the  sale  received  by  the  defendants,  the 

assignees,  the  rights  of  the  parties  have  ceased    to    be  governed 

by  the  law  of  Demerara,  the  lex  loci  rei  sitcBf  and  must  be  governed 

by  the  law  of  this  country,  the  lex  loci  contractus. 

No  authority  has  been  cited,  nor  have  I  been  able  to  find  any, 
which  touches  this  point ;  but  I  think  it  must  depend  upon  the 
question  how  far  the  lex  loci  rei  sita  extends.  If  it  regulates  not 
merely  the  disposition  of  the  estate  itself,  but  also  the  disposition  of 
the  proceeds  of  the  estate,  it  cannot,  I  think,  be  permitted  that  a 
different  law  should  intervene  and  defeat  those  regulations.  The 
interest  in  the  proceeds  is  in  substance  and  effect  an  interest  in  the 
estate  itself ;  and  no  rule  is  more  universal  than  that  the  lex  loci  rei 
siUe  governs  the  disposition  of  the  estate.  If  the  lex  loci  rei  siUe  only 
permits  the  alienation  of  the  estate  upon  the  terms  of  the  proceeds 
being  applied  in  a  particular  manner,  this  is  a  restraint  upon  the 
alienation ;  and  there  is  no  doubt  that  the  restraints  which  may  be 
put  upon  alienation  must  in  all  cases  be  governed  by  the  lex  loci 
rei  sita.  Again,  how  could  a  contract  to  dispose  of  the  proceeds  of 
an  estate  in  a  manner  contrary  to  that  prescribed  by  the  lex  loci  rei 
aita  be  enforced?  I  cannot  therefore  adopt  the  broad  position 
contended  for  on  the  part  of  the  plaintiffs,  but  must  send  the  matter 
to  the  Master  for  further  inquiry  as  to  the  law  of  Demerara. 

The  second  point  is  also  one  upon  which  further  inquiry  must  I 
think  be  directed. 

Upon  the  third  point  it  was  argued,  on  the  part  of  the  defendants,  [  240  ] 
that  the  monies  paid  by  the  plaintiffs  to  Grant  were  part  of  the 
monies  advanced  upon  the  mortgage ;  and  that  the  plaintiffs,  there- 
fore, could  claim  no  lien  in  respect  of  such  monies ;  and  further, 
that  the  plaintiffs  have  by  the  claim  put  their  case  wholly  upon  the 
(1)4  Deac.  27  ;  1  Mont.  &  Chit  239. 
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mortgage,  and  could  not  therefore  be  permitted  to  maintain  it  upon 
the  claim  of  lien ;  but  the  claim  states  the  payment  to  Grant ;  and 
I  think  there  is  enough  upon  it  to  warrant  the  Court  in  acting  upon 
the  lien,  if  it  in  fact  exists ;  and  whether  it  exists  or  not,  is  a  ques- 
tion of  Demerara  law,  and  must  therefore  I  think  also  be  the 
subject  of  inquiry. 

[The  Master  reported  that  according  to  the  law  of  the  colony 
applicable  to  Demerara  no  lien  upon  the  premises  had  been 
acquired  by  the  plaintiff,  and  his  claim  was  accordingly  dismissed, 
as  reported  in  10  Hare,  254.] 


1851. 
Aug.  6,  6,  20. 

TURNKR, 
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2>tfc.  15, 16. 
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1852. 
Jan,  22. 

Knight 
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and 
Lord 

CrAN  WORTH, 

L.JJ. 

[241] 


M0RI80N  V.  MOAT  (I). 

(;)  Hare,  241—267  ;  S.  C.  20  L.  J.  Ch.  513;  15  Jur.  787 ;  18  L.  T.  O.  S.  28  ; 
affd.  21  L.  J.  Ch.  248 ;  16  Jur.  321 ;  18  L.  T.  O.  S.  164.) 

An  injunction  granted  to  restrain  the  use  of  a  secret  in  the  compounding 
of  a  medicine,  not  hoing  the  subject  of  a  patent,  and  to  restrain  the  sale  of 
such  medicine  by  a  defendant,  who  acquired  a  knowledge  of  the  secret  in 
violation  of  the  contract  of  the  party  by  whom  it  was  communicated,  and 
in  breach  of  trust  and  confidence. 

The  case  of  a  secret  acquired  by  a  breach  of  faith  or  cunfideuoe,  but  com- 
municated to  a  purchaser  for  value,  without  notice  of  any  obligation 
affecting  it,  distinguished  from  that  of  a  party  whose  claim  of  light  to  use 
the  secret  is  that  of  a  volunteer. 

The  Coui-t,  in  interfering  in  such  cases  upon  the  ground  of  faith  or  oou 
fidence,  fastens  upon  the  conscience  of  the  party,  and  enforces  the  obligation 
against  him,  as  it  enforces,  against  a  party  to  whom  a  benefit  is  given,  an 
obligation  to  i)erform  a  promise  upon  the  faith  of  which  the  benefit  has 
been  confeiTed. 

If  a  partner  in  a  business,  in  which  a  secret  process  of  manufacture  and 
composition  of  materials  is  used,  who  has  not,  under  the  partnership 
contract,  a  right  to  the  knowledge  of  the  secret,  should  openly  take  part 
in  the  manufacture,  and  should,  with  the  knowledge  and  concurrence  of 
his  partners,  be  permitted  to  acquire  a  knowledge  of  the  process  and 
ingredients,  the  other  partners  will  be  considered  to  have  waived  a  right  to 
the  preservation  of  the  secret  for  their  separate  benefit. 

The  payment  of  the  expensed  of  advertisements  out  of  partnei-ship  funds, 
is  not  necessarily  a  ground  for  giving  to  each  partner,  at  the  expiration  of 
the  partnership,  a  continuing  share  in  the  advantages  of  publicity  produced 
by  the  advertisement;  the  pai-tnership  having  had,  during  its  continuance, 
the  benefit  of  the  expenditure. 

A  MOTION  for  an  injunction  to  restrain  the  defendant  from  making 
or  selling  medicines  as  **  Morison's  Universal  Medicine,"  and  from 


(1)  James  v.  James  (1872)  L.  R  13 
Eq.  421,  41  L.  J.  Ch.  353,  26  L.  T. 
568;  Tuclcd  Son  v,  Priester  (1887)  19 
Q.  B.  D.  629,  56  L.  J.  Q.  B.  563 ;  Trego 


V.  Hunt  [1895]  1  Ch.  462,  reversed 
[1896]  A.  C.  7,  65  L.  J.  Ch.  1,  73  L.  T. 
514  ;  Robh  v.  Greeii  [1895]  2  Q.  B.  315, 
64  L.  J.  a  B.  593,  73  L.  T.  15. 
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using  the  name,  and  usin^  or  communicating  the  knowledge  or     Mobisok 
secret  of  their  composition.  Moat. 

The  plaintiffs  were  Alexander  and  John  Morison,  the  two  sons  of 
James  Morison ;  they  were  also  two  of  the  surviving  partners  in 
the  firm  of  Morison,  Moat  &  Go. ;  and  they  were,  under  the  will  of 
James  Morison,  legatees  of  the  recipe  and  prescription  for  preparing 
the  medicine,  upon  trusts  for  themselves  and  other  members  of  the 
family  of  James  Morison.  The  defendant  was  the  son  of  Thomas 
Moat,  and  was  the  appointee  of  his  share  in  the  partnership,  and 
the  other  surviving  partner  in  the  firm.  The  question  was,  whether 
the  partnership  and  the  attendant  circumstances  had  given  the 
defendant  the  right  which  the  plaintiffs  sought  to  restrain  him  from 
assuming  or  exercising. 

The  partnership  was  formed  by  James  Morison  and  *  Thomas  [  *^*^  ] 
Moat,  by  a  deed  of  the  28rd  of  June,  1830,  which  recited,  that 
James  Morison  was  the  inventor  and  sole  proprietor  of  the 
medicine,  the  secret  of  making  which  he  had  communicated  to  his 
son  John ;  and  that  James  Morison  had,  in  consideration  of  the 
past  services  of  Thomas  Moat,  and  in  further  consideration  that 
Thomas  Moat  should  devote  his  whole  time  and  attention  to  the 
conduct  and  promotion  of  the  manufacture  and  sale  of  the  medicine, 
agreed  to  take  him  into  partnership  with  him  (James  Morison)  in 
the  manufacture  and  sale  of  such  medicine,  upon  the  terms  therein 
stated.  The  material  terms  were,  that  they  were  to  be  partners  in 
the  profession  and  business  of  manufacturers  and  vendors  of  the 
medicines  for  twenty  years  and  three-quarters,  from  the  24th  of 
June,  1880 ;  the  style  of  the  firm  to  be  **  Morison,  Moat  &  Co., 
Hygeists;"  the  business  to  be  carried  on  in  certain  specified 
premises,  and  there  and  thence  alone  (excepting  the  foreign  estab- 
lishments) the  medicines  were  to  be  compounded  and  issued  to  the 
agents  of  the  co-partnership ;  with  power  to  the  partners  for  the 
time  being  to  remove  the  establishment  as  might  be  convenient ; 
the  premises  where  the  business  should  be  carried  on  to  be  called 
''  The  British  College  of  Health ; "  the  partners  to  be  entitled  to  the 
profits,  and  liable  to  the  losses,  in  the  proportion  of  two-thirds  to 
James  Morison  and  one-third  to  Thomas  Moat.  If  Thomas  Moat 
should  die  before  the  25th  of  March,  1851,  his  interest  in  the 
co-partnership  not  to  devolve  upon  his  personal  representatives ; 
but  to  belong  to  such  person  (not  being  a  female)  as  he  should 
appoint;  and,  in  default  of  appointment,  to  devolve  upon  James 
Morison,   his    appointees,   executors,   administrators,  or    assigns. 
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MoBiBoii  Thomas  Moat  was  to  devote  his  time  and  attention  in  the  con- 
Moat.  ^^^^  &^^  promotion  of  the  manufacture  and  sale  of  the  medicine, 
or  in  such  other  manner  as  should  best  conduce  to  the  advantage  of 
the  partnership ;  James  Morison  not  to  be  obliged  to  devote  any 
[  *243  ]  more  time  or  ^attention  thereto  than  he  should  think  proper. 
James  Morison  to  be  at  liberty  to  introduce  into  the  partnership 
any  person  or  persons  whomsoever  (not  being  a  female)  upon  the 
same  conditions  as  Thomas  Moat  was  subjected  to.  James 
Morison,  on  or  before  the  commencement  of  the  partnership,  to 
communicate  to  Thomas  Moat  the  knowledge  of  the  mode  of 
making  and  compounding  the  medicine,  and  to  be  at  liberty  to 
communicate  such  knowledge  to  such  person  or  persons  as  he  was 
thereby  empowered  to  introduce  into  the  partnership.  James 
Morison,  notwithstanding  anything  therein  to  the  contrary,  to  be  at 
liberty  to  form  an  establishment  in  any  part  of  the  world,  except  the 
United  Kingdom  and  America,  for  the  manufacture  and  sale  of  the 
medicine ;  and  all  which  he  might  order  or  receive  from  the  partner- 
ship to  be  charged  to  him  at  a  certain  price.  If  Thomas  Moat  should 
live  to  the  expiration  of  the  partnership,  a  new  partnership  for  a 
further  term  to  be  agreed  upon  between  the  parties  to  be  entered 
into  on  similar  terms.  And  there  were  provisions  for  taking  the 
accounts  of  the  partnership  in  the  event  of  the  death  of  either,  or  of 
the  introduction  of  a  new  partner. 

Contemporaneously  with  the  partnership  deed,  two  bonds  were 
executed,  bearing  the  same  date  as  the  deed,  one  by  each  of  the 
partners  to  the  other,  and  each  being  for  the  penal  sum  of 
5,000/.,  reciting  the  partnership  deed ;  that  the  prosperity  of  the 
partnership  would  depend  upon  the  ingredients  and  the  mode  of 
making  and  compounding  the  medicine  being  kept  secret ;  and  that 
James  Morison,  the  inventor  thereof,  had  communicated  the  secret 
to  Thomas  Moat.  The  condition  of  the  bond  of  Thomas  Moat  was, 
that  he  should  not  at  any  time  or  times  thereafter,  in  any  way  or 
manner,  make  known  or  divulge  or  communicate  the  said  secret  to 
any  person  or  persons  whomsoever.  The  condition  of  the  bond  of 
James  Morison  was,  that  he  should  not  at  any  time  thereafter,  in 
f  *244  ]  any  *way  or  manner,  make  known  or  divulge  the  said  secret  of  the 
ingredients,  and  the  mode  of  making  and  compounding  the  medicine 
or  medicines,  to  any  person  or  persons  whomsoever,  save  and  except 
such  person  or  persons  as  he  and  the  said  Thomas  Moat  might 
introduce  into  the  partnership  under  the  powers  of  the  partnership 
deed  or  any  of  them,  and  except  such  person  or  persons  as  Morison 
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might  introduce  into  the  foreign    partnerships,    which   he   was      Morison 
thereby  authorised  to  establish.  U^j^^ 

James  Morison  introduced  into  the  partnership  the  plaintiff 
Alexander,  in  June,  1834,  and  the  plaintiff  John,  in  July,  1835,  and 
gave  each  of  them  one-twentieth  of  his  (James  Morison's)  share. 
By  a  deed  of  January,  1886,  James  Morison  appointed,  that,  at  his 
decease,  the  plaintiffs  should  be  partners  in  the  remainder  of 
his  share. 

Shortly  after  the  date  of  the  partnership  deed,  Thomas  Moat 
appointed  his  son  Horatio  to  succeed  him  in  the  partnership.  On 
the  29th  of  July,  1885,  an  agreement  was  entered  into  between 
James  Morison,  Thomas  Moat,  and  the  plaintiffs,  of  the  first  part ; 
and  Horatio  Moat  and  the  defendant,  of  the  second  and  third  parts ; 
whereby,  after  reciting  the  intention  of  Thomas  Moat  to  appoint  his 
share  to  the  defendant  instead  of  to  Horatio  Moat ;  and  that  Thomas 
Moat  had  for  some  time  been  in  ill  health,  which  had  pre- 
vented him  from  attending  to  the  business  of  the  partnership  ;  and 
that  it  was  intended  that  the  defendant  should,  during  such  time 
as  Thomas  Moat  continued  unwell,  transact  the  business  of  the 
partnership  for  Thomas  Moat,  so  far  as  he  was  able  to  do  not  being 
a  partner,  and  for  which  services  Thomas  Moat  was  to  pay  him  a 
fixed  salary  :  It  was  agreed,  that  Thomas  Moat  should  be  allowed  to 
revoke  his  appointment  of  Horatio  Moat  in  favour  of  the  defendant ; 
and  that,  until  the  new  appointment  was  executed,  the  appointment 
in  favour  of  ^Horatio  should  be  placed  in  the  hands  of  the  bankers  [  •245  ] 
of  the  partnership ;  and  that  the  defendant  was  to  be  allowed  to 
come  into  the  office  as  his  father's  servant  for  such  time  as  Thomas 
Moat  was  unable  to  attend  thereto,  and  to  be  paid  by  his  father  a 
fixed  salary.  The  appointment  of  the  share  of  Thomas  Moat  to 
Horatio  Moat  was  revoked,  and  the  appointment  of  the  same  share 
to  the  defendant  substituted  by  a  deed  of  the  8th  of  August,  1885, 
made  between  all  the  parties  to  the  preceding  agreement. 

Thomas  Moat  died  on  the  11th  of  August,  1885. 

By  a  deed  of  the  25th  of  January,  1887,  made  between  James 
Morison  and  the  plaintiffs  of  the  one  part,  and  the  defendant  of 
the  other  part,  reciting,  that  the  business  of  hygeists  and  manu- 
facturers and  vendors  of  "Morison's  Universal  Medicine"  had  been 
carried  on  by  the  parties  in  partnership  since  the  death  of  Thomas 
Moat :  It  was  witnessed,  that  James  Morison  and  the  plaintiffs 
and  the  defendant  (if  he  should  so  long  live),  should  remain,  until 
the  25th  of  March,  1851,  partners  in  the  business  of  hygeisls  and 
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MoRisoN  manufacturers  and  vendors  of  the  medicine  in  Great  Britain  and 
Moat.  Ireland,  and  in  all  other  countries  and  places  (except  France,  Italy, 
and  Switzerland,  and  also  except  Africa),  upon  the  terms  therein- 
after contained :  viz.  The  style  of  the  firm  to  be  the  same  as  before ; 
the  premises  where  the  business  was  to  be  carried  on  to  be  called 
"The  British  College  of  Health;"  the  medicines  to  be  called 
"Morison's  Universal  Medicine,"  and  sold  under  that  name  only  ; 
two-thirds  of  the  profits  to  be  taken  by  James  Morison  and  the 
plaintiffs,  and  one-third  by  the  defendant ;  the  Morisons  to  have 
the  whole  management  of  the  business,  and  the  defendant  to  be 
and  be  considered  a  sleeping  partner,  and  not  in  any  wise  to  inter- 
fere in  the  conduct  or  management  of  the  business  of  the  partner- 

[  *246  ]  ship,  or  draw  or  accept  any  cheques,  *drafts,  or  bills,  for  or  on 
account  of  the  partnership,  or  buy,  order,  or  contract  for  any  goods, 
merchandise,  articles,  or  things  whatsoever,  for  or  on  behalf  of  the 
partnership ;  the  defendant  to  be  at  liberty,  once  a  quarter,  to 
inspect  the  books,  documents,  and  writings  relating  to  the  partner- 
ship, and  to  make  extracts  from  and  to  take  copies  of  the  same ; 
and,  if  he  should  think  proper,  to  assist  in  taking  the  annual 
account,  rest,  and  valuation,  to  be  made  pursuant  to  the  provisions 
thereinbefore  contained  ;  and  to  sign  the  books  wherein  the  general 
account  or  rest  and  valuation  and  appraisement  were  to  be  entered 
every  year,  and  to  be  bound  and  concluded  by  the  general  account. 
The  deed  contained  a  covenant, ''  that  none  of  them,  James  Morison, 
the  plaintiffs,  or  the  defendant,  would  communicate  or  make  known 
to  any  person  or  persons  whomsoever,  not  being  a  partner  or 
partners  in  the  partnership,  all  or  any  of  the  prescriptions  for  the 
making  and  compounding  of  the  medicines ;  and  that  each  and 
every  of  the  said  parties  who  should,  contrary  to  such  stipulation, 
communicate  or  make  known  to  any  person  or  persons,  not  being  a 
partner  or  partners  in  the  partnership,  the  prescriptions  or  any  of 
them,  should  pay  to  the  fund  of  the  partnership,  as  and  by  way  of 
liquidated  damages,  for  the  sole  benefit  and  advantage  of  the  others 
or  the  other  of  the  said  parties,  the  sum  of  10,000Z."  The  deed  also 
contained  provisions  for  taking  an  account  of  the  monies  and  effects 
of  the  partnership,  and  of  the  debts  and  liabilities  thereof,  with 
all  convenient  speed,  after  the  26th  of  March,  1861,  or  the  sooner 
determination  of  the  partnership ;  and  that  thereupon  all  the 
estate  and  effects,  and  debts,  belonging  or  owing  to  the  partnership, 
should  be  respectively  sold,  called  in,  and  converted  into  money, 
and  the  debts  and  liabilities  due  from  the  partnership  should  be 
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paid,  and  the  balance  of  the  monies,  estate  and  effects,  and  debts      Mobison 
owing  to   the  partnership,  should,  after  making  such  payments  as        moat. 
aforesaid,  be  divided  between  the  parties  respectively  entitled  thereto. 

James  Morison  died  in  May,  1840.  By  his  will,  reciting  that  [  ^^7  ] 
the  appointment  of  his  share  in  January,  1886,  to  the  plaintiffs, 
was  made  in  trust  for  him :  he  bequeathed  the  recipe  and  prescrip- 
tions for  preparing,  manufacturing,  and  compounding  the  medicines 
unto  his  sons,  the  plaintiffs,  during  their  lives  or  the  life  of  the 
survivor;  and  he  declared,  that  in  case  the  partnership  should  be  sub- 
sisting at  the  time  of  his  death,  the  plaintiffs  should  stand  possessed 
of  the  same,  and  prepare,  manufacture,  and  compound  the  medicines 
conformably  to  the  provisions  contained  in  the  partnership  deed,  in 
Great  Britain  and  Ireland,  and  America,  respectively,  for  the 
benefit  of  the  partnership,  so  long  as  the  partnership  should  con- 
tinue under  the  said  deed ;  and  should,  as  to  Great  Britain,  Ireland, 
and  America,  from  and  immediately^  after  the  determination  of  the 
copartnership,  in  case  the  same  should  be  subsisting  at  the  time  of 
his  death,  or  from  and  immediately  after  his  decease,  in  case  the 
partnership  should  not  be  subsisting,  and  as  to  all  other  States  and 
countries,  immediately  after  his  decease,  compound  and  vend  the 
medicines  as  they  should  think  fit ;  and,  after  the  death  of  the 
survivor  of  the  sons,  at  the  expiration  of  the  term  of  twenty-one 
years,  he  directed  the  recipe  to  be  sold,  and  the  monies  to  arise 
from  the  sale  paid  to  his  executors  as  part  of  the  residue  of  his 
personal  estate ;  and  the  testator  directed  that  Alexander  Morison 
and  John  Morison  should  immediately  after  his  decease,  and  that 
every  other  person  who  should  become  entitled  to  the  possession  of 
the  recipe  under  the  bequests  thereinbefore  contained,  should 
forthwith  on  his  continuing  to  prepare,  manufacture,  and  compound 
the  medicines,  enter  into  and  deliver  to  his  executors  a  bond  in  the 
penal  sum  of  10,000/.,  with  a  condition,  that  such  obligor  should 
not  at  any  time  communicate  or  make  known,  either  directly  or 
indirectly,  to  any  person  or  persons  whomsoever,  except  the  pur- 
chaser or  purchasers  thereof  under  the  said  ♦trusts,  the  recipe  for  [  ♦248  j 
making  the  medicines ;  but  the  testator  authorised  the  parties  in 
possession  of  the  recipe  to  form  establishments  in  any  other 
country,  if  they  should  think  fit. 

In  the  year  1848  some  deeds  were  executed  by  the  plaintiffs  and 
defendant  for  the  purpose,  among  others,  of  settling  the  accounts 
of  the  partnership  of  James  Morison  and  Thomas  Moat,  and 
securing  an  annuity  to  the  widow  of  the  latter.     These  deeds  recited 
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MoRisoN      the  will  of  James  Morison,  and  the  dispositions  thereby  made  of  the 

r. 

Moat.        recipe. 

The  partnership  expired  on  the  25th  of  March,  1851 ;  and  there- 
upon the  stock  of  drugs,  manufactured  medicine,  labels  for  boxes, 
and  Government  stamps  was  divided  between  the  parties,  according 
to  their  respective  shares ;  and  the  stock  of  printed  bills  and 
advertisements  and  other  printed  papers  was  taken  by  the  plaintiffs, 
they  paying  the  defendant  one-third  of  the  cost  price. 

Soon  after  the  termination  of  the  partnership,  the  defendant 
began  to  make  and  sell  the  medicine  in  a  shop,  on  the  sign-board 
of  which  he  described  himself  as  **  Of  the  late  firm  of  Moriaon, 
Moat  &  Co.,  British  College  of  Health.  Mr.  Moat.  Depot 
Morison's  Universal  Medicine,"  and  publicly  advertised  the 
medicines  which  he  sold  as  ''Morison's  Universal  Medicine/' 
''  prepared  by  Mr.  Moat,  partner  of  the  late  Mr.  Morison,  the 
Hygeist." 

The  Commissioners  of  Stamps  had  for  many  years  appropriated 
four  engraved  plates  or  blocks  for  printing  the  Government  stamps 
wrapped  round  the  medicines.  The  defendant,  at  the  termination 
of  the  partnership,  did  not  claim  the  right  to  use  these  plates  ;  the 
same  having,  as  he  stated  by  his  affidavit,  then  escaped  his  recollec- 
tion. In  March,  1851,  the  defendant  applied  to  the  Commissioners 
[ '249  J  ♦for  a  grant  of  a  plate  with  the  words  "Morison's  Universal 
Medicine,  by  C.  W.  Moat;"  and  this  application  not  having  been 
granted,  he,  in  April,  1851,  applied  to  the  Commissioners  to  refuse 
the  plaintififs  the  use  of  the  original  plates.  This  application 
having  also  failed,  he,  in  May,  1851,  claimed  from  the  plaintiffs  a 
*  share  of  those  plates ;  this  being  refused,  the  defendant,  in  June, 
1851,  filed  a  bill  against  the  plaintiffs  to  have  the  partnership 
wound  up,  and  the  plates  divided,  and  for  an  injunction  to  restrain 
the  plaintiffs  from  the  use  of  them.  The  motion  for  the  injunction 
was  made  on  the  5th  of  June,  1851,  and  refused  (i). 

The  bill  in  this  cause  was  filed  in  July,  1851.  After  stating  the 
foregoing  deeds,  it  stated  that  ever  since  the  dissolution  of  the 
partnership,  the  plaintiffs  had  used  the  secret  and  recipe  for 
making  and  compounding  the  medicines,  and  had  compounded  and 
vended  them,  and  had  derived  great  profits  therefrom ;  that  they 
had  recently  discovered  that  the  defendant  made  and  sold  pills  by 
the  said  name  and  description,  and  used  labels  on  the  pill-boxes 

(1)  Moat  V.  Jlfomon— Before  Vice- Chancellor  Turner,  6th  June,  1851,  not 
reported. 
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containing  pills,  thereby  described  as  **  Morison's  Universal  Medicine,  riobisok 
by  C.  W.  Moat ; "  that  such  pills  were  made  from  or  according  to  moat. 
the  recipe  or  prescriptions  discovered  by  James  Morison  ;  and  that 
the  vending  them  as  "  Morison's  Universal  Medicine  "  was  a  fraud 
on  the  plaintiffs ;  that  the  plaintiffs  had  recently  discovered  (as  the 
fact  was)  that  the  defendant's  father,  Thomas  Moat,  about  the  time 
of  executing  the  appointment  of  the  8th  of  August,  1885,  communi- 
cated the  secret  of  making  and  compounding  the  medicines,  and 
delivered  to  the  defendant  the  original  written  recipe  and  pre- 
scription for  compounding  them,  which  James  Morison  had 
delivered  to  Thomas  Moat,  at  the  time  of  executing  the  partnership 
deed  of  the  28rd  of  June,  1880. 

The  bill  charged,  that  Thomas  Moat  made  the  communication  [  250  ] 
and  delivered  the  recipe,  and  that  the  defendant  received  the  com- 
munication and  recipe,  in  breach  of  good  faith  and  of  the  stipulations 
and  conditions  of  the  said  several  deeds  and  bonds  made  in  the 
lifetime  of  Thomas  Moat ;  and  that  at  the  time  of  such  communi- 
cation and  delivery,  the  defendant  was  well  acquainted  with  the 
said  stipulations  and  conditions. 

The  bill  charged,  that  the  secret  was  never  communicated  to  the 
defendant  by  James  Morison,  or  by  any  other  person  than 
Thomas  Moat ;  and  that  James  Morison  was  induced  to  concur  in 
the  appointment  of  the  8th  of  August,  1885,  on  the  faith  and 
assurance  by  Thomas  Moat  (who  was  then  on  his  death-bed),  that 
the  secret  of  making  and  compounding  the  medicine  had  not  been 
communicated,  and  would  not  be  communicated  by  him  to  the 
defendant  or  to  any  person  whomsoever ;  and  that  he  Thomas 
Moat  had  not  committed  the  secret  to  writing.  That  it  was  on  the 
faith  and  understanding,  on  the  part  of  the  plaintiffs,  that  the 
defendant  did  nob  know  the  secret  of  making  and  compounding 
the  medicine,  that  James  Morison  and  the  plaintiffs  executed  the 
deed  of  February,  1837,  and  the  plaintiffs  executed  the  subsequent 
deeds. 

The  bill  charged,  that  the  plaintiffs  did  not  permit  the  defendant 
to  be  present  at  the  compounding  of  the  medicine  during  the 
partnership ;  and  that  he  never  did  acquire,  by  attending  to  the 
copartnership  business,  a  knowledge  of  the  secret  of  compounding 
the  same ;  though,  by  inspecting  the  books  of  the  partnership,  he 
might  acquire  a  knowledge  of  some  of  the  ingredients  of  which  the 
pills  were  made.  That  the  defendant  was,  at  the  dates  of  the  deed 
of  February,  1887,  and  the  subsequent  deeds,  in  possession  of  the 
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MoBiBON  secret  unlawfully,  and,  as  regarded  the  plaintiffs,  clandestinely,  and 
Moat.  without  the  same  being  known  to  *or  suspected  by  them,  and  in 
[  ♦261  ]  contravention  of  the  contracts  of  Thomas  Moat  with  the  plaintiffs 
and  James  Morison,  by  which  the  defendant  was  bound. 

The  bill  charged,  that  the  plaintiffs  and  the  survivor  of  them 
were  alone  entitled,  during  their  lives  and  the  life  of  the  survivor,  to 
use  the  secret  recipe  and  prescription,  and  to  compound  and  vend 
the  medicine.  The  motion  was  made  on  affidavits  verifying  the 
statements  of  the  bill. 

The  defendant,  by  his  affidavit,  in  opposition  to  the  motion,  said, 
that  his  father  Thomas  Moat,  as  the  active  partner  in  the  firm  of 
Morison,  Moat  &  Co.,  attended  to  and  superintended  the  making 
and  compounding  the  medicine.  That,  in  pursuance  of  the  agree- 
ment of  the  29th  of  July,  1835,  the  defendant  attended  at  the  office 
of  the  partnership  and  conducted  the  affairs  thereof,  in  the  place  of 
his  father ;  and  in  the  performance  of  these  duties  he  gained  a 
knowledge  of  the  ingredients  used  in  making  and  compounding  the 
medicine,  and  of  compounding,  preparing,  and  mixing  the  drugs 
for  the  same  ;  and  that  the  recipe  was  communicated  to  him  by  his 
father  immediately  before  his  death,  and  in  contemplation  of  his 
succeeding  him  as  a  member  and  active  partner  in  the  concern ; 
and  the  said  written  recipe  agreed  with  the  facts  respecting  the 
making  and  compounding  the  medicine  of  which  he  had  so 
previously  acquired  a  knowledge.  And  the  defendant  stated,  that, 
on  the  death  of  his  father,  he  became  an  active  partner,  in  the 
place  of  his  father,  and  was  so  treated  and  acknowledged  by  James 
Morison  and  the  plaintiffs ;  and  that,  for  a  period  of  about  two 
months,  in  common  with  his  partners,  or  some  of  them,  he  superin- 
tended the  business ;  and,  during  that  time,  he  saw  the  mode  and 
manner  of  making  and  compoundingthemedicine,  and  the  ingredients 
thereof,  and  the  proportions  in  which  such  ingredients  were  used ; 
[  •252  ]  and  he  thereby  acquired  a  complete  *practical  knowledge  of  the 
ingredients  of  the  medicine,  and  of  the  mode  of  compounding  and 
mixing  the  same ;  and  he  became  fully  capable  himself  of  making 
and  compounding  the  said  medicine. 

The  defendant,  by  his  affidavit,  stated,  that  James  Morison  and 
the  plaintiffs  knew,  shortly  after  the  death  of  Thomas  Moat,  and 
long  before  the  execution  of  the  deed  of  February,  1887,  that  the 
defendant  was  in  possession  of  the  secret,  or  recipe,  or  prescription ; 
and  that,  shortly  after  his  father's  death,  and  on  several  occa- 
sions previous  to  the  25th  of  February,  1837,  the  defendant  had 
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conversations  with  James  Morison  and  with  the  plaintiffs  relative  to      mobtson 
the  prescription  and  to  the  preparing  and  manufacturing  of  the        moat. 
medicine;  and  that,  at  the  time  of  each  of  such  several  conversations, 
James  Morison  well  knew,  and  the  plaintiffs,  as   the  defendant 
believed,  also  well  knew,  that  he  had  in  his  possession  the  said 
written  recipe  or  prescription. 

The  defendant  said,  that  the  medicine  had  been  prominently 
brought  before  the  public  by  an  extensive  system  of  advertising, 
at  the  cost  of  several  thousands  a  year,  during  the  partnership, 
including  the  last  year  of  its  duration;  and  that  the  plaintiffs 
desired,  by  this  suit,  to  secure  to  themselves  the  whole  benefit 
resulting  from  that  employment  of  the  partnership  funds. 

The  defendant  also  said,  that  no  patent  or  other  exclusive  right 
or  privilege  ever  was  granted  to  James  Morison,  or  to  any  other 
person,  for  the  making  or  selling  the  said  medicine ;  that,  in  none 
of  the  partnership  or  other  deeds  was  there  any  clause,  contract, 
provision,  or  stipulation  restraining  the  partners  of  the  said  firm, 
or  any  of  them,  from  making,  manufacturing,  or  vending  the 
medicine,  after  the  expiration  of  the  partnership  term.  And  the 
^defendant  claimed  a  right  to  make  and  sell  the  same ;  and  he  [  *253  ] 
denied  that  his  doing  so  was  a  fraud  on  the  plaintiffs,  or  that  any 
of  the  deeds  had  been  executed  on  the  faith  of  the  secret  being 
unknown  to  him.  The  defendant  said,  that  he  never  wished  it  to 
be  understood  that  the  medicines  which  he  sold  were  manufactured 
by  the  plaintiffs,  or  by  any  person  but  himself ;  and,  on  the  contrary, 
while  he  described  them,  as  in  fact  they  were,  as  the  same  medicines 
which  were  well  known  as  "  Morison's  Universal  Medicine,"  yet  he 
had  carefully  expressed  that  they  were  made  by  himself. 

The  affidavit  of  the  plaintiffs  in  reply  denied  that,  upon  the  death 
of  Thomas  Moat,  he  became  an  active  partner  in  the  place  of  his 
father,  or  was  so  treated  and  acknowledged  by  the  other  partners, 
or  that  he  ever  became  an  active  partner,  or,  in  common  with  his 
partners,  superintended  the  business,  or  ever  saw  the  mode  and 
manner  of  making  and  compounding  the  medicines,  or  thereby 
acquired  any  knowledge  of  the  ingredients  or  of  the  mode  of  com- 
pounding and  mixing  the  same.  And  one  of  the  deponents  said, 
that  he  had  examined  the  cash  and  letter  books  of  that  time,  and 
that  there  was  no  entry  whatever  in  the  books  in  the  handwriting 
of  the  defendant,  all  the  entries  being  in  the  handwriting  of  the 
plaintiffs  and  James  Morison,  or  the  clerk  then  employed  by  the 
firm  ;  and  that  the  cash  book  and  letter  book  were  the  only  books 
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MoRiflOM  in  which  entries  were  made  by  the  partners  themselves.  The 
Moat.  deponent  denied  that  James  Morison  or  the  plaintiffs  knew,  shortly 
after  the  death  of  Thomas  Moat,  or  before  the  execution  of  the 
deed  of  February,  1887,  that  the  defendant  was  in  the  possession 
of  the  recipe  or  prescription ;  and  he  denied  that  the  defendant  had 
had  the  conversations  which  he  alleged  with  James  Morison  ;  for 
the  deponent  said,  that  James  Morison  had  a  strong  personal  dis- 
like to  the  defendant,  and  would  not  meet  or  converse  with  him, 
r  •254  ]  and  that  the  ♦plaintiffs  were  not  on  terms  of  intimacy  with  the 
defendant,  and  never  discussed  matters  of  business  with  him, 
except  as  to  money  transactions. 

Affidavits  of  workmen  employed  by  the  partnership  were  also 
filed  on  behalf  of  the  plaintiffs  ;  by  which  it  appeared,  that,  in  the 
course  of  the  manufacture,  some  ingredients  were  introduced  at  a  late 
stage  of  the  process ;  that  these  ingredients  had  always  been  kept 
in  a  closet  in  a  room  set  apart,  for  mixing  the  medicine  ;  that  the 
key  of  this  closet  was  always  kept  by  James  Morison  or  the 
plaintiffs ;  that  it  was  by  them,  or  one  of  them,  the  later  ingredients 
were  always  introduced  ;  and  that  the  defendant  never  took  part  in 
compounding  the  medicine.  It  also  appeared,  that  immediately 
after  the  death  of  Thomas  Moat,  a  door,  which  led  from  the  house 
in  which  he  resided  (and  in  which  the  defendant  continued  to  reside 
after  his  death,)  to  the  mixing  room,  was  locked  up. 

The  affidavits  differed  in  their  explanations  of  the  deed  of 
February,  1887,  and  of  the  covenant  in  that  deed,  that  the 
defendant  (as  well  as  the  Morisons)  should  not  disclose  the  pre- 
scription. The  plaintiffs  said,  that  it  was  introduced  upon  the 
supposition  that  the  power  of  the  defendant  to  inspect  the  books  of 
the  partnership  might  afford  him  the  knowledge  of  the  ingredients, 
and  the  quantities  of  such  ingredients  used  in  compounding  the 
medicine.  The  defendant  said  that  the  covenant  against  disclosure 
was  entered  into  upon  terms  of  perfect  equality,  and  for  the  same 
reason,  by  all  the  parties  to  the  deed,  and  that  the  deed  was  made 
to  settle  disputes  which  had  then  arisen.  The  affidavits  also 
differed  as  to  the  purpose  of  and  the  conclusion  to  be  drawn  from 
the  division  of  the  Government  stamps,  labels,  and  drugs,  at  the 
termination  of  the  partnership. 

[  256  ]  Mr.  Bethell  and  Mr.  Shapter  for  the  motion. 

The  Solicitor-General  and  Mr.  Metcalfe,  contra. 
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The  Vicb-Chancbllor  :  Mobtbok 

r. 

The  plaintiff's  case  was  rested  in  argument  upon  the  ground  that  moat. 
the  defendant  had  obtained  this  secret  by  breach  of  faith  or  of  con- 
tract on  the  part  of  Thomas  Moat.  The  subsidiary  ground  brought 
forward  by  the  bill,  of  the  defendant's  selling  his  medicines  under 
the  original  name  and  description,  was  relied  upon  rather  in  support 
of  the  case  of  breach  of  faith  and  of  contract  than  as  a  separate  and 
distinct  ground  for  the  interference  of  the  Court.  Upon  that  part 
of  the  case  it  is  suflScient,  therefore,  to  observe,  that  there  might 
be  difficulty  in  maintaining  it,  at  all  events,  until  the  plaintiffs 
should  have  established  their  right  at  law.  The  true  question  is, 
whether,  under  the  circumstances  of  this  case,  the  Court  ought  to 
interpose  by  injunction,  upon  the  ground  of  breach  of  faith  or  of 
contract. 

That  the  Court  has  exercised  jurisdiction  in  cases  of  this  nature 
does  not,  I  think,  admit  of  any  question.  Different  grounds  have 
indeed  been  assigned  for  the  exercise  of  that  jurisdiction.  In  some 
cases  it  has  been  referred  to  property,  in  others  to  contract,  and  in 
others,  again,  it  has  been  treated  as  founded  upon  trust  or  con- 
fidence,— meaning,  as  I  conceive,  that  the  Court  fastens  the 
obligation  on  the  conscience  of  the  party,  and  enforces  it  against 
him  in  the  same  manner  as  it  enforces  against  a  party  to  whom  a 
benefit  is  given,  the  obligation  of  performing  a  promise  on  the  faith 
of  which  the  benefit  has  been  conferred  ;  but  upon  whatever  grounds 
the  jurisdiction  is  founded,  the  authorities  leave  no  doubt  as  to  the 
exercise  of  it. 

The  case  of  Green  v.  Folgham  (l)  which  was  cited  for  the  [  256  ] 
plaintiff,  where  the  Court  decreed  an  account  against  a  party  to 
whom  a  secret  of  this  nature  had  been  entrusted,  might  perhaps  be 
accounted  for  upon  the  ground  that  the  defendant  in  that  case 
had  expressly  admitted  himself  to  be  trustee  of  the  secret ;  but 
there  are  other  cases  in  which  the  Court  has  interfered  without  any 
such  admission.  In  Williams  v.  Williams  (2),  Lord  Eldon,  dealing 
with  a  case  in  which  a  father  had  divulged  a  secret  like  the  present 
to  a  son,  and  had  delivered  to  him  a  stock  of  medicines,  upon  the 
faith  of  a  future  partnership  being  formed  between  them  when  the 
son  should  come  of  age,  puts  the  case  as  to  confidence  in  these 
terms :  ''  If,  on  a  treaty  with  a  son  while  an  infant,  for  his  becoming 
a  partner  when  of  age,  the  plaintiff  had,  in  the  confidence  of  a  trust 
reposed  in  him,  communicated  to  ^im  this  secret,  and  at  the  same 
(1)  1  Sim.  &  St.  398.  (2)  17  R.  R.  49  (3  Mer.  157). 
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MoRiBox  time  given  him  the  possession  of  the  articles  mentioned  in  the 
Moat.  ^^^^  >  ^^^>  instead  of  acting  according  to  his  trust,  the  son  had 
taken  to  himself  the  exclusive  dominion  over  these  articles,  and 
begun  to  vend  them  without  permission,  it  must  be  said  that  he 
had  no  right  in  any  case  so  to  act,  and  that  he  was  bound  either  to 
abide  by  or  to  waive  the  agreement "  (l) ;  thus  laying  down  the 
doctrine,  that  articles  delivered  over  upon  the  faith  and  in  the 
confidence  of  a  future  arrangement,  cannot  be  used  for  a  purpose 
different  from  that  for  which  they  were  delivered  over.  In  Yovatt 
V.  Winyard  (2)  the  same  great  Judge,  upon  the  express  ground  of 
breach  of  trust  and  confidence,  granted  an  injunction  to  restrain 
the  defendant,  who  had  been  the  plaintiff's  assistant  in  his 
business,  from  using  or  communicating  receipts  which  he  had 
surreptitiously  copied  whilst  in  the  plaintiff's  service.  The  question 
again    came    before    him    in  Mr.  Abernethy's  case  (3),  in  which 

[  *'2{y7  ]  Mr.  Abernethy  *had  filed  a  bill  to  restrain  the  publication  of  the 
lectures  delivered  by  him  at  St.  Bartholomew's  Hospital ;  and  I 
well  remember,  that,  upon  the  first  argument,  he  refused  to  grant  the 
injunction  on  the  ground  of  copyright,  Mr.  Abernethy  not  being 
able  to  swear  that  the  whole  lecture  was  written ;  but  that  after- 
wards, on  a  second  argument,  he  granted  it  on  the  ground  of 
breach  of  confidence. 

We  have  also  Lord  Eldon's  opinion  in  Wyatt  v.  Wilson  (4), 
referred  to  by  Lord  Cottbnham  in  Prince  Albert  v.  Strange  (5) ;  and 
in  the  latter  case  Lord  Gottenham  very  decidedly  expresses  his  own 
opinion  upon  the  question :  he  says,  '*  This  case  by  no  means 
depends  solely  upon  the  question  of  property ;  for  a  breach  of 
trust,  confidence,  or  contract,  would  of  itself  entitle  the  plaintiff  to 
an  injunction.  The  plaintiff's  affidavits  state  the  private  character 
of  the  work  or  composition,  and  negative  any  licence  or  authority 
for  publication, — the  gifts  of  some  of  the  etchings  to  private  friends 
certainly  not  implying  any  such  licence  or  authority, — and  state 
distinctly  the  belief  of  the  plaintiff,  that  the  catalogue  and  the 
descriptive  and  other  remarks  therein  contained  could  not  have 
been  compiled  or  made,  except  by  means  of  the  possession  of  the 
several  impressions  of  the  said  etchings  surreptitiously  and  impro- 
perly obtained.     To  this  case  no  answer  is  made ;  the  defendant 

(1)  17  R.  B.  49  (3  Mer.  159).  (4)  Cited  per  Lord  Cottenham,  79 

(2)  21  E.  K.  194  (1  J.  &  W.  394).  R  R.  at  p.  339  (1  Mac.  &  G.  46). 

(3)  26  R.  R.  237,  Abernethy  y.  (5)  79  R.  R.  at  p.  337  (1  Mao.  &  G. 
Hutchimon  (3  L.  J.  O.  S.  Ch.  209).  at  p.  44). 
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saying  only,  that  he  did  not  at  the  time  believe  that  the  etchings  Mortsok 
had  been  improperly  obtained ;  but  not  suggesting  any  mode  by  mo'at. 
which  they  could  have  been  properly  obtained,  so  as  to  entitle  the 
possessor  to  use  them  for  publication.  If,  then,  these  compositions 
were  kept  private,  except  as  to  some  given  to  private  friends,  and 
some  sent  to  Mr.  Brown  for  the  purpose  of  having  impressions 
taken,  the  possession  of  the  defendant  or  of  his  intended  partner 
Judge  must  have  originated  in  a  breach  of  trust,  *confidence,  or  [  *258  ] 
contract  in  Brown,  or  some  person  in  his  employ  taking  more 
impressions  than  were  ordered,  and  retaining  the  extra  number  ; 
or  in  some  person  to  whom  copies  were  given,  which  is  not  to  be 
supposed,  but  which,  if  the  origin  of  the  possession  of  tlie  defendant 
or  Judge,  would  be  equally  a  breach  of  trust,  confidence,  or  con- 
tract." The  case  of  lite  Duke  of  Qiieensberii^  v.  Shebheare{\)  is 
then  cited ;  and  Lord  Cottekham  proceeds  to  say,  that,  upon  the 
evidence,  he  *'  was  bound  to  assume  that  the  possession  of  the 
etchings  by  the  defendant  or  Judge  had  its  foundation  in  a  breach 
of  trust,  confidence,  or  contract,  as  Lord  Eldon  did  in  the  case  of 
Mr.  Abernethy*s  lectures ;  and  that,  upon  that  ground,  the 
plaintiff's  title  to  the  injunction  was  fully  established  "(2).  And  he 
concludes  by  pointedly  approving  what  fell  from  Sir  Jambs  Wigram 
in  Tipping  v.  Clarke  (3).  The  Vice-Chancellor  Knight  Brucb  appears 
also  to  have  concurred  in  opinion  with  Lord  Cottbnham  in  Prince 
Albert  v.  Strange  (4).  There  is  therefore  the  concurrent  opinion  of 
Lords  Eldon  and  Cottbnham,  and  of  the  Vice-Chancellors  Knight 
Bruce  and  Wigram  upon  the  question.  By  those  authorities,  in 
which  I  most  fully  concur,  and  which  appear  to  me  to  agree  in 
principle  with  many  other  cases  to  be  found  in  the  books,  I  must 
hold  myself  to  be  bound. 

It  was  much  pressed  in  argument,  on  the  part  of  the  defendant, 
that  the  effect  of  granting  an  injunction  in  such  a  case  as  the 
present  would  be  to  give  the  plaintiffs  a  better  right  than  that  of  a 
patentee ;  and  the  case  of  Canham  v.  Jones  (6)  was  cited  on  the 
defendant's  behalf;  but  what  we  have  to  deal  with  here  is,  not 
the  right  of  the  plaintiffs  against  the  world,  but  their  right  against 
the  defendant.  It  may  well  be,  that  the  plaintiffs  have  no  title 
against  the  world  in  general,  and  may  yet  have  a  good  *title  against       ^  *^^^  ^ 

(1)2  EdeD,  329.  (4)  79  R.  K.  at  p.  320  (2  De  G.  &  Sm, 

(2)  79  fi.  R.  at  p.  338  (1  Mao.  &  (>»      at  p.  697). 

43).  (5)  13  B.  R.  70  (2  V.  &  B.  218). 

(3)  62  R.  R.  144  (2  Hare,  383). 
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MoRiBOH  this  defendant ;  and  the  case  of  Canham  v.  Jones  does  not  appear 
Moat.  to  me  to  touch  the  question.  In  that  case,  the  allegation  was,  not 
that  the  defendant  was  compounding  the  syrup  according  to  the 
recipe,  but  that  he  did  not  know  the  recipe,  and  was  compounding 
and  selling  a  spurious  preparation,  falsely  describing  it  under  the 
title  by  which  the  true  preparation  was  known,  and  thereby 
damaging  the  character  of  that  preparation.  The  case,  therefore, 
did  not  depend  upon  any  breach  of  confidence,— for  there  was  no 
confidence  reposed, — but  depended  wholly  on  a  supposed  right  of 
property  in  the  medicine  ;  and  it  is  clear,  from  the  judgment,  that 
the  distinction  between  that  ease  and  a  case  like  the  present  bad 
not  escaped  Sir  Thomas  Plumer's  attention ;  for  he  observes,  that 
the  case  then  before  him  was  not  one  "  in  which  the  Court  has 
restrained  a  fraudulent  attempt  in  one  man  to  invade  another's 
property  "(0- 

Such  being  the  state  of  the  authorities  upon  this  subject,  I  have 
now  to  consider  whether  the  circumstances  of  this  case  bring  it 
within  the  range  of  those  authorities,  and  whether  the  Court  ought 
to  interfere  by  injunction ;  for  which  purpose  it  is  necessary  to 
examine  the  case  as  it  has  stood  at  several  different  periods. 

It  does  not  appear  to  be  disputed  that  James  Morison  was  the 
inventor,  and,  down  to  the  28rd  of  June,  1830,  the  sole  depository 
of  the  secret  in  question.  Upon  the  28rd  ^f  June,  1880,  the 
partnership-deed  between  him  and  Moat,  and  the  two  bonds,  were 
executed ;  and  the  first  question  to  be  considered  is,  what  was  the 
effect  of  those  instruments  ?  It  was  contended,  on  the  part  of  the 
defendants,  that  the  effect  of  them  was  to  constitute  the  secret  an 
asset  of  the  partnership ;  but  looking  at  the  deed  alone,  apart  from 
[  *260  ]  the  bonds,  I  am  much  disposed  to  think  *it  could  not  have  that 
effect ;  and  taking  the  deed,  as  I  think  it  must  be  taken,  in  con- 
nexion with  the  bonds,  I  think  it  clear  that  it  could  not  so  operate. 
The  question,  I  apprehend,  is  one  of  intention,  like  the  question 
whether  there  is  a  partnership  in  mines,  or  only  in  the  minerals 
which  are  raised  and  manufactured  by  parties  working  the  mines  ; 
and  this  deed,  I  think,  contains  indications  that  the  secret  was  not 
intended  to  belong  to  the  partnership  ;  for  although  it  contemplated 
the  introduction  of  new  partners,  and  expressly  provides  for  the 
communication  of  the  secret  by  James  Morison  to  Thomas  Moat, 
it  leaves  it  to  the  option  of  James  Morison  whether  he  will  com- 
municate the  secret  to  persons  introduced  either  by  himself  or  by 
(1)  13  B.  E.  17  (2  V.  &  B.  221). 
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Moat,  according  as  the  word  "  he  "  in  the  clause  referred  to  may  Morison 
apply  to  one  or  the  other  (a  pomt  which  is  not  material) ;  and  it  is  moat. 
difficult  to  conceive,  that  a  secret  which  one  partner  had  a  discretion 
to  withhold  from  others,  could  be  intended  to  be  a  partnership 
asset.  Again,  the  clause  as  to  accounts  seems  to  look  to  matters 
which  would  properly  and  without  difficulty  be  the  subject  of 
account,  and  not  to  such  an  asset  as  this  secret  would  be.  An 
account  was  to  be  taken  upon  a  new  partner  coming  in.  Is  it 
conceivable,  that,  if  this  secret  had  been  contemplated  as  an  asset 
of  the  partnership,  there  would  have  been  no  provision  as  to  what 
should  then  be  done  respecting  it,  no  provision  for  valuing  it,  either 
then  or  at  the  termination  of  the  partnership  ?  But  however  this 
question  might  have  stood  upon  the  deed  alone,  the  bonds  seem  to 
me  to  conclude  it ;  for,  by  Moat's  bond,  he  is  not  to  communicate 
the  secret  to  any  person  whomsoever ;  and  by  Morison's  bond,  he 
is  not  to  communicate  it  except  to  persons  whom  he  or  Moat  may 
introduce  into  the  partnership,  or  for  the  purposes  of  the  foreign 
trade ;  and  how  then  could  it  be  in  the  contemplation  of  the  parties 
that  it  should  be  an  asset  of  the  partnership  ?  in  which  case  it 
would  be  liable  to  be  sold  when  the  partnership  determined.  The 
true  effect  of  these  ^instruments  appears  to  me  to  be,  that  Morison  [  *26i  ] 
reserved  to  himself  the  secret  against  all  the  world  except  Thomas 
Moat.  Morison  lia(^  power  to  introduce  partners  into  the  concern ; 
Moat  had  the  like  power  with  the  concurrence  of  Morison,  but  not 
otherwise.  It  was  entirely  at  the  option  of  Morison  whether  he 
would  communicate  the  secret  to  any  partner  introduced  either  by 
himself  or  by  Moat.  Moat  was  also  bound  not  to  reveal  the  secret 
to  any  person  whatsoever. 

At  this  stage  of  the  case,  therefore,  there  was,  according  to  the 
authorities  to  which  I  have  referred,  a  perfect  right,  on  the  part  of 
Morison  against  Moat,  to  restrain  him  from  divulging  the  secret. 
It  is  to  be  seen,  whether  what  has  since  passed  has  destroyed  that 
right ;  and  if  not,  whether  the  plaintiffs  are  entitled  to  enforce  it 
against  the  defendant  ? 

The  next  stage  in  the  case  which  we  have  to  consider  is,  the 
transaction  of  July  and  August,  1836.  At  that  time,  both  the 
plaintiffs  had  become  partners  in  the  concern,  and  the  secret  was 
communicated  to  them.  Moat,  who  had  been  the  acting  partner, 
had  fallen  into  bad  health  ;  and  an  agreement  was  entered  into  by 
all  parties,  that  the  defendant,  the  son  of  Moat,  should  come  into 
the  office  as  his  father's  servant ;  and  by  deed,  dated  the  8th  of 
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MoKisoKi  August,  1835,  and  attested  by  Morison,  the  defendant  was  appointed 
Moat.  to  be  a  partner  in  the  business  after  the  death  of  his  father,  which 
occurred  a  few  days  afterwards.  It  is  not  pretended,  that 
Morison  ever  communicated  the  secret  to  the  defendant ;  and  the 
case  does  not  appear  to  me  to  be  at  all  altered  by  anything  which 
appears  on  these  instruments  of  1835 ;  for  if  I  am  right  in  the 
conclusion  at  which  I  have  before  arrived,  the  fact  of  the  defendant's 
becoming  a  partner  in  the  concern  gave  him  no  right  to  the  know- 
[  *262  ]  ledge  of  the  secret,  and  certainly  he  could  derive  *no  such  right 
from  the  agreement,  that  he  should  come  into  the  office  as  the  servant 
of  his  father.  The  very  language  of  the  agreement,  so  far  as  it  has 
any  bearing  upon  the  question,  leads,  I  think,  to  the  opposite 
conclusion ;  for  it  is,  that  he  is  to  transact  the  business,  so  far  as 
he  is  able  so  to  do,  not  being  a  partner. 

These  instruments,  however,  although  nothing  material  appears 
upon  the  face  of  them,  have  an  important  bearing  upon  the  case  ; 
for  the  defendant  says,  that,  under  the  provisions  of  the  agreement, 
he  attended  the  office  and  gained  a  knowledge  of  the  ingredients 
used  in  the  medicines;  and  that,  afterwards,  having  become  a 
partner  on  the  death  of  his  father,  he  for  two  months  superintended 
the  business  in  common  with  his  copartners,  and  during  that  time 
saw  the  mode  and  manner  of  compounding  the  medicines  and  the 
ingredients  thereof,  and  the  proportions  in  which  such  ingredients 
were  used,  and  acquired  a  complete  practical  knowledge  of  the 
mode  of  compounding  and  mixing  them  ;  and  it  is  insisted,  on  his 
part,  that  he  has  the  right  to  use  that  knowledge. 

Undoubtedly,  if  the  facts  thus  stated  by  the  defendant  be  proved, — 
if  the  defendant,  after  he  became  a  partner  in  the  concern,  openly 
took  part  in  compounding  the  medicines,  and  used  the  secret  for 
the  purpose, — if,  with  the  knowledge  and  concurrence  of  the 
partners,  he  was  permitted  to  acquire,  and  did  acquire,  a  full 
knowledge  of  the  mode  of  compounding  these  medicines  and  of  the 
secret  process  in  the  manufacture  of  them,  it  would  be  difficult 
for  any  of  those  partners  afterwards  to  restrain  him  from  using  any 
knowledge  so  acquired  or  any  secret  so  disclosed ;  they  would,  I 
think,  in  such  a  state  of  circumstances,  be  considered  to  have 
waived  any  right  to  preserve  the  secret  for  their  separate  benefit. 
But  how  does  the  evidence  stand  upon  these  facts  ? 
[  268  ]  (His  Honour  then  stated  the  substance  of  the  affidavits  on  this 

point,  see  pp.  424,  425,  supi-a ;  and  concluded,  that,  if  the  defendant 
did  in  fact,  after  he  became  a  partner  in  the  concern,  acquire  by 
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practice  the  knowledge  of  the  mode  of  mixing  the  medicines  (bat      Mobisok 
which  his  Honour  said  he  did  not  believe  he  did),  he  acquired  that        moat. 
knowledge  surreptitiously  and  without  the  sanction  of  his  partners.) 

The  case  then  in  this  stage  stands  thus :  The  defendant  admits 
that  the  secret  was  communicated  to  him  by  Thomas  Moat.  His 
allegation,  that  he  acquired  a  knowledge  of  it  by  acting  as  partner 
in  the  concern,  is  disproved  ;  and  it  is  shown,  that,  if  he  did  acquire 
such  knowledge,  he  did  so  surreptitiously.  The  question  then  is» 
whether  there  was  an  equity  against  him  ;  and  I  am  of  opinion 
that  there  was.  It  was  clearly  a  breach  of  faith  and  of  contract  on 
the  part  of  Thomas  Moat  to  communicate  the  secret.  The  defendant 
derives  under  that  breach  of  faith  and  of  contract,  and  I  think  he 
can  gain  no  title  by  it.  In  Green  v.  Folgham,  upon  a  trust  admitted, 
an  account  was  decreed  against  the  party  to  whom  the  secret  had 
been  divulged  ;  and  it  cannot  I  think  make  any  difference,  whether 
the  trust  is  admitted  or  proved  ;  and  the  cases  of  Tipping  v.  Clarke 
and  Prince  Albert  v.  Strange  show,  that  the  equity  prevails  against 
parties  deriving  under  the  breach  of  contract  or  duty. 

It  might  indeed  be  different,  if  the  defendant  was  a  purchaser  for 
value  of  the  secret  without  notice  of  any  obligation  affecting  it;  and 
the  defendant's  case  was  attempted  to  be  put  upon  this  ground.  It 
was  said,  that  as  appointee  he  came  in  as  purchaser  under  the  deed 
of  the  28rd  of  June,  1830,  and  that  he  had  no  notice  of  the  bond  ;  but 
I  do  not  think  that  this  view  of  the  case  can  avail  him,  for  in  what- 
ever character  lie  may  stand  as  appointee,  he  has  no  consequential 
right  in  the  secret.  So  far  as  the  ^secret  is  concerned,  he  is  a  mere  [  *264  ] 
volunteer  deriving  under  a  breach  of  trust  or  of  contract. 

There  having  been  then  this  equity  against  the  defendant,  has  it 
been  displaced  by  what  has  since  occurred  ?  The  defendant  con- 
tends, that  it  has ;  for  he  says,  that  the  deed  of  1887  was  entered 
into  with  full  knowledge,  on  the  part  of  the  plaintiffs  and  of  James 
Morison,  that  he  had  possession  of  the  secret.  He  has  proved  I 
think  sufficient  to  show,  that  the  fact  of  his  having  become  a 
sleeping  partner  under  that  deed  furnishes  no  inference  against 
such  knowledge,  there  having  been  other  disputes  between  the 
parties.  For  proof  of  his  knowledge,  the  defendant  relies  on  the 
covenant  in  the  deed  against  divulging  the  secret  having  been  made 
applicable  to  him.  The  alleged  conversations,  and  the  covenant  in 
the  deed,  which  is  of  more  importance,  are,  I  apprehend,  to  be 
regarded  as  evidence  of  the  knowledge  imputed  by  the  defendant  to 
the  plaintiffs  and  their  father,  and  to  be  weighed  against  the  other 
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MoRiBOK  evidence  in  the  cause ;  and  in  deteimining  the  weight  due  to  the 
Moat.  evidence  on  the  part  of  the  defendant,  it  is  material  to  be  observed, 
that  he  no  where  states  that  he  told  the  plaintiffs  and  their  father 
that  he  had  possession  of  the  secret,  and  that  he  gives  no  detail  of 
the  conversations  to  which  he  refers.  On  the  other  hand,  there  is 
a  denial  by  the  plaintiffs  of  any  such  conversations  with  them,  and, 
to  their  belief,  with  James  Morison  ;  and  the  grounds  of  the  denial 
are  stated,  and  are  not  controverted  by  the  defendant.  There  is 
also  the  fact,  that,  if  the  plaintiffs  and  their  father  had  known  that 
the  defendant  was  in  possession  of  the  secret,  there  appears  to  be 
no  reason  why  he  should  not  have  participated  in  the  business  of 
mixing  the  medicines,  which  I  consider  it  to  be  proved  that  he  did 
not ;  and  there  is,  besides,  the  conduct  of  the  defendant  at  a  sub- 
sequent period,  to  which  I  shall  next  refer.  These  facts,  in  my 
[  "265  ]  opinion,  far  outweigh  the  defendant's  statement  as  *to  the  con- 
versations and  the  covenant  in  the  deed,  which  might  well  be 
inserted  by  way  of  precaution ;  and  I  think,  therefore,  that  the 
defendant's  case  upon  the  deed  of  1887  cannot  be  supported.  If 
the  covenant  in  the  deed  was  inserted  as  a  protection  against  the 
defendant's  divulging  a  knowledge  which  he  was  known  to  have 
already  acquired,  surely  the  fact  of  his  having  acquired  that  know- 
ledge would  have  been  recited  in  the  deed. 

We  come  now  to  the  death  of  James  Morison,  who  died  in  May, 
1840.  Soon  after  his  death  disputes  arose  between  his  executors, 
the  widow  and  administratrix  of  Moat,  and  the  surviving  partners ; 
and  these  disputes  were  compromised  upon  the  terms,  amongst  others, 
of  an  annuity  of  1002.  being  paid  to  the  widow  of  Moat  out  of  the 
profits  of  the  business,  so  long  as  the  business  continued,  and 
out  of  the  proceeds  of  the  sale  of  the  secret,  if  it  should  be  sold 
under  the  trusts  of  Morison 's  will.  Three  deeds  were  executed  for 
carrying  into  effect  this  compromise;  and  each  of  those  deeds 
recited  the  will  of  Morison,  with  the  recital  contained  in  it  that 
he  was  the  inventor  and  sole  proprietor  of  the  medicine,  and  with 
the  trusts  for  sale  of  the  secret  declared  by  it ;  and  by  one  of  those 
deeds  the  annuity  was  secured  in  manner  above  mentioned.  The 
defendant  was  a  party  to  each  of  these  deeds ;  and  it  is  clear,  there> 
fore,  that  he  did  not  then  claim  any  right  or  interest  in  the  secret 
adverse  to  the  title  under  the  will  of  Morison. 

Nothing  further  appears  to  have  occurred  until  the  determination 
of  the  partnership,  except  that,  in  1846,  the  defendant,  through  his 
solicitor,  complained  of  a  paper  which  had  been  published  by  the 
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plaintiffs  in  America,  containing  a  statement,  to  the  effect,  that      Mobison 
Thomas  Moat  had  not  revealed  the  secret,  and  distinctly  stated  that        moat. 
he  was  in  possession  of  it ;  but  nothing  ensued  upon  the  complaint, 
*and,  the  partnership  being  then  still  subsisting,  it  is  difficult  to  see       [  *26h  ] 
what  could,  on  either  side,  have  been  done  upon  it.     Upon  the  deter- 
mination of  the  partnership  on  the  25th  of  March,  1851,  the  stock 
was  divided ;  but  this  was  according  to  the  provisions  of  the  partner- 
ship articles,  and  therefore  could  not  affect  the  rights  of  either 
party. 

The  defendant,  by  his  affidavit,  attempts  to  set  up  a  further  case, 
upon  the  ground  that  great  expenses  have  been  incurred  in  adver- 
tisements, and  that  this  will  be  for  the  benefit  of  the  plaintiffs  alone, 
if  he  be  not  permitted  to  carry  on  the  business ;  but  I  do  not  think 
he  can  maintain  his  case  upon  this  ground.  It  has  been  the  practice 
of  the  partnership,  and  he  and  his  father  have  had  the  benefit  of  it 
during  its  subsistence. 

The  last  point  urged  in  the  defendant's  behalf  was  the  delay  on 
the  part  of  the  plaintiffs:  but  I  think  there  has  been  no 
such  delay  as  disentitles  the  plaintiff  to  the  interposition  of  the 
Court ;  for,  at  the  dissolution  of  the  partnership,  the  defendant  had 
distinct  notice  that  his  claim  would  be  resisted ;  and  there  has  since 
been  the  question  with  the  Stamp  Office — the  suit  in  this  Court,  and, 
as  it  would  appear,  some  negotiation  for  a  compromise  ;  and,  besides, 
he  had  clearly  the  right  to  sell  the  medicine,  and  use  the  labels 
allotted  to  him  at  the  termination  of  the  partnership. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  plaintiffs 
have  made  out  their  case  for  an  injunction.  I  think,  however, 
the  injunction  cannot  go  to  the  extent  which  is  asked  for  by  the 
notice  of  motion.  It  should,  I  think,  go  to  the  extent  of  restraining 
the  defendant  from  selling,  under  the  title  or  designation  of 
"Morison's  Universal  Medicine,"  or  '^Morison's  Vegetable 
Universal  Medicine,"  any  medicine  made  or  manufactured  by  him, 
proceeding  *to  this  extent,  not  upon  the  mere  use  of  the  name,  but  [  *267  ] 
because  this  ia  clearly  the  mode  in  which  the  defendant  is  availing 
himself  of  the  breach  of  faith  and  contract ;  and  upon  the  autho- 
rities, and  particularly  Yovatt  v.  Winyard,  I  think  it  should  also  go 
to  the  extent  of  restraining  the  defendant  from  making  or  com- 
pounding any  medicines  according  to  the  secret,  and  from  in  any 
manner  using  the  secret  of  compounding  the  medicine.  But  I 
cannot  grant  it  to  restrain  the  defendant  "  from  in  any  manner 
using  the  name  of  Morison  in  the   manufacture  or  sale  of  any 
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MoBisoN      medicine/'  as,  in  my  view  of  the  case,  it  would  very  mnch  depend 

Moat.        upon  the  purpose  for  which  and  the  mode  in  which  the  name  may 

be  used,  whether  the  injunction  would  be  due  or  not ;  nor  can  I 

grant  it  to  restrain  the  communication  of  the  secret,  there  being 

no  evidence  or  even  allegation  of  an  intention  to  communicate  it. 

Restrain  the  defendant,  his  agents,  &c.  from  selling,  or  causing 
or  procuring  to  be  sold,  under  the  title  or  designation  of ''  Morison's 
Universal  Medicine,"  or  **  Morison's  Vegetable  Universal  Medicine," 
any  medicine  made  or  manufactured  by  the  defendant,  or  by  or 
under  his  order  or  direction  ;  and  restrain  the  defendant,  his  agents, 
&c.  from  making  or  compounding  any  medicines  according  to  the 
secret  in  &c.,  and  from  in  any  manner  using  the  secret  of  com- 
pounding the  said  medicines,  or  any  part  thereof. 

[The  defendant,  William  Crof ton  Moat,  appealed  from  this  decision. 
The  appeal  is  reported  in  21  L.  J.  Ch.  248,  as  follows :] 

ig5]^  The  Solicitor-Oeneral  and  Mr.  Metcalfe  were  for  the  appeal. 

Dee.  15, 16. 

^^'  Mr,  Bethell  and   Mr.  Shapter    supported    the  order    of    the 

Vice-Chancbllor. 


1862. 
Jau,  22. 


f2iL.  J.  Ch  Lord  Justice  Knight  Bruce  expressed  an  opinion  that  the 
injunction  should  be  continued  on  *an  undertaking,  which  the 
plaintiffs'  counsel  gave,  to  be  answerable  in  damages  if  the  injunc- 
tion should  ultimately  be  dissolved :  but  the  judgment  of  the 
Court  was  deferred. 

Jan,  22.         LoRD  JuSTICB  LoRD  CrANWORTH  : 

The  principles  that  were  argued  in  this  case  are  principles  really 
not  to  be  called  in  controversy.  There  is  no  doubt  whatever  that 
where  a  party  who  has  a  secret  in  a  trade  employs  persons  under 
contract,  express  or  implied,  or  under  duty  express  or  implied,  those 
persons  cannot  gain  the  knowledge  of  that  secret  and  then  set  it  up 
against  their  employer :  that  is  perfectly  clear,  and  the  only  doubt 
there  is  in  the  case  is  on  the  question  of  fact  here,  as  was  put  by 
Vice-Chancellor  Turner  in  giving  his  judgment.  Now,  the  prepon- 
derance of  evidence  is  immensely  in  favour  of  the  plaintiffs  here. 
The  statement  made  by  the  defendant  Moat  is  extremely  vague.  I 
take  the  statement  from  his  first  affidavit,  which  is  a  little  varied 
in  the  answer,  but  is  substantially  the  same.  He  says,  "  That  pur- 
suant to  the  articles  of  agreement  "  (and  I  do  not  mean  to  advert  to 
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all  the  facts  of  the  case,  because  they  are  fresh  in  the  memory  of  Mobison 
every  one  present),  ''  I  did  attend  in  the  office  of  the  said  co-partner-  mo'at. 
ship,  and  I  conducted  the  affairs  thereof  in  the  place  of  my  said 
father  the  said  Thomas  Moat,  and  in  the  performance  of  my  duties 
I  gained  a  knowledge  of  the  ingredients  used  in  making  and  com- 
pounding the  said  medicine  and  medicines,  and  of  compounding, 
preparing  and  mixing  the  drugs  for  the  same."  Now,  that  is  a 
very  vague  statement  of  it,  if  it  is  meant  to  be  a  statement  that  is 
to  lead  the  Court  to  suppose  that  he  thereby  acquired  a  knowledge 
of  the  secret.  Then  it  goes  on,  ''  And  I  further  say  that  when  I 
did,  as  hereinafter  mentioned,  become  possessed  of  the  recipe  or 
prescription  in  writing  for  making  and  compounding  such  medicine 
or  medicines,  the  said  written  recipe  or  prescription  agreed  with  the 
facts  respecting  the  making  and  compounding  the  said  medicine  or 
medicines  of  which  I  had  so  previously  acquired  a  knowledge  as 
aforesaid."  With  regard  to  the  mode  in  which  he  did  acquire  the 
recipe,  what  he  says,  is  this — which  I  will  presently  advert  to,  and 
in  the  mean  time  he  goes  on  further  to  speak  about  his  acquiring 
that  knowledge,  that  it  was  by  superintending  the  workmen.  He 
says,  ''My  father  having  died  on  the  11th  of  August,  I  became  an 
active  partner  in  the  said  co-partnership  in  the  place  of  my  said 
father,  and  I  was  so  treated  and  acknowledged  by  the  said  James 
Morison,  and  by  the  said  plaintiffs,  and  upon  so  becoming  a  member 
of  and  active  partner  in  the  said  co-partnership,  I  did  for  a  period 
of  about  two  months  in  common  with  my  co-partners,  oi'  some  of 
them,  superintend  the  business  of  the  said  partnership,  and  during 
that  time  I  saw  the  mode  and  manner  of  making  and  compounding 
the  said  medicine  or  medicines  called  '  Morison's  Vegetable  Universal 
Medicine/  and  the  ingredients  thereof,  and  the  proportions  in  which 
such  ingredients  *were  used,  and  I  thereby  acquired  a  complete  [  *^^^  ] 
practical  knowledge  of  the  ingredients  of  the  said  medicine  or 
medicines,  and  of  the  mode  of  compounding  and  mixing  the  same, 
and  I  became  fully  capable  myself  of  making  and  compounding  the 
said  medicine  or  medicines."  Then,  with  regard  to  the  mode  in 
which  he  acquired  the  actual  recipe,  he  says,  ''  That  the  recipe  for 
making  and  compounding  the  medicine  or  medicines  called 
'Morison's  Vegetable  Universal  Medicine,'  in  the  handwriting  of 
the  said  James  Morison,  was  communicated  to  me  by  my  said 
father  immediately  before  his  death,  and  in  contemplation  of  my 
succeeding  him  as  a  member  and  active  partner  of  the  said 
co-partnership."     That  is  what  he  represents  as  to  how  he  acquired 
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MottTsoN  the  knowledge  of  it ;  and  to  the  extent  to  which  that  language  goes. 
Moat.  it  shows  he  did  acquire  the  knowledge  between  the  last  day  of  Jnly, 
I  think,  and  the  11th  of  August,  and  also  by  superintending  as  a 
partner  from  the  11th  of  August  for  a  period  of  two  months ;  and 
he  also  says,  that  immediately  before  the  death  (that  would  be 
about  the  same  day,  we  will  say  the  11th  of  August,)  his 
father  in  contemplation  of  his  succeeding  him  as  a  member  in  the 
partnership  gave  him  the  recipe  in  writing,  which  he  has. 

Now,  it  is  to  be  observed,  if  the  knowledge  which  he  had  acquired 
was  by  that  communication  from  the  father,  the  plaintiffs  fully  make 
out  their  case,  because  the  father  had  no  right  whatever  to  com- 
municate that  recipe ;  the  father  was  bound  not  to  communicate  it. 
If  he  acquired  it  by  being,  with  the  consent  of  the  Morisons, 
admitted  as  a  partner,  and  so  permitted  to  superintend  and  see 
everything  that  was  necessary  for  him  to  see  in  order  to  acquire  the 
knowledge  of  the  secret,  then  I  should  hold,  and  I  have  no  doubt 
my  learned  brother  would  hold,  that  was,  in  fact,  a  communi- 
cating of  the  secret  by  the  Morisons  :  whether  in  writing  or  letting 
the  party  see  it,  is  quite  immaterial.  But  when  we  are  called  on  to 
decide  on  the  balance  of  testimony,  there  cannot  be  a  doubt  on 
which  side  the  balance  preponderates,  and  it  preponderates  to  a 
most  enormous  extent  in  favour  of  the  plaintiffs  ;  for,  putting  out 
of  the  case  the  acquisition  of  the  recipe  from  the  father,  all  he  says 
is,  that  for  the  time,  during  the  eleven  days,  I  think,  he  was  acting 
as  his  servant,  he  was  employed  in  the  concern  and  so  acquired  a 
knowledge  of  the  ingredients  and  the  mixing  and  so  forth ;  and, 
then,  when  admitted  a  partner,  he  superintended  in  common  with 
the  other  partners  the  manufacture  of  the  medicine,  and  so  acquired 
the  knowledge  which  he  says  he  had  acquired,  because  he  says  it 
corresponds  with  the  recipe.  Now,  it  must  be  observed,  that  in 
order  to  meet  that,  there  is,  in  the  first  place,  the  positive  denial 
by  Morison,  and  the  denial,  as  far  as  I  can  collect,  by  all  the 
servants, — certainly  by  five  different  servants, — who  all  swear 
positively  that  that  is  absolutely  untrue,  and  they  go  into  a  great 
deal  of  detail,  which  is  not  necessary  for  me  to  go  into  here,  as  to 
the  mode  in  which  the  drugs  were  kept  locked  up  in  a  particular 
closet,  and  the  mode  in  which  the  mixing  took  place,  in  which  they 
say  it  is  quite  clear  that  Moat  had  no  participation.  The  result  of 
that  is,  that  the  evidence  is  overwhelmingly  strong  in  favour  of  the 
plaintiffs  and  against  the  defendant,  and  therefore  we  think  that 
this  injunction  ought  to  be  continued.     Of  course,  the  undertaking 
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will  be  given  which  was  called  for,  namely,  that  the  parties  will      Moribon 
be  responsible  to  make  compensation  or  reparation  in  damages  if  it       moat. 
shall  eventually  turn  out  they  do  not  sustain  the  injunction.     That 
is  the  judgment  of  the  Court. 

On  this  day  Mr.  Shapter  stated  that  an  order  had  been  taken  for       Jan,  22. 
making  the  injunction  perpetual,  and  making  arrangements  as  to 
the  application  of  the  assets  of  the  testator. 


LESLIE  V.  T0MP80N(l).  isai. 

(9  Hare,  268-274  ;  S.  C.  20  L.  J.  Ch.  561 ;  15  Jur.  717  ;  17  L.  T.  0.  S.  277.)  ^H^' 

After  a  sale  by  auction  of  a  messuage  and  lands,  one  of  the  conditions  of  Tuiiner, 
which  was,  that  any  mistake  or  error  in  the  description  of  the  property,  or 
any  other  error  in  the  particulars,  should  not  annul  the  sale,  but  (except  1^  ^  Hare,  268  ] 
where  otherwise  provided  for  by  the  conditions)  a  compensation  should  be 
given  or  taken,  to  be  settled  by  two  referees,  or  an  umpire, — it  was  found 
that  one  of  the  lots  contained  about  twenty  acres  more,  and  another  about 
ten  acres  less  than  the  quantity  of  land  described  in  the  particulars :  Held, 
that,  upon  the  construction  of  the  condition,  the  mistake  or  eiTor  thereby 
contemplated  was  such  a  mistake  or  error  as,  but  for  the  condition,  would 
annul  the  contract. 

That  the  excess  of  the  quantity  of  land  in  one  of  the  lots,  and  the  deficiency 
in  the  other,  were  both  subjects  of  compensation  within  the  condition  ;  and 
that  the  Court  would,  if  necessary,  refer  it  to  the  Master  to  settle  the 
amount  of  compensation,  notwithstanding  that,  from  the  variety  in 
the  nature  of  the  different  portions  of  the  land  in  which  the  variations 
occurred,  there  was  no  uniform  standard  for  computing  the  amount. 

That,  whether  a  vendor  could,  or  could  not,  in  equity  be  relieved,  on  the 
ground  of  mistake,  from  a  contract  for  the  sale  of  lands  inaccurately 
described  as  to  quantity,  which  description  had  been  prepared  by  his 
solicitor  from  former  particulars  and  conditions  relating  to  the  same 
pi-operty,  drawn  up  by  another  solicitor  on  the  report  of  a  surveyor ;  equity 
would  not,  in  such  circumstances,  enforce  the  contract  against  the  vendor, 
unless  the  case  should  be  one  for  compensation,  and  the  purchaser  should 
submit  to  make  compensation. 

A  SPECIAL  case. 

In  August,  1850,  certain  hereditaments,  situated  at  Iver,  belonging 
to  the  plaintiffs,  were  put  up  for  sale  by  auction  in  several  lots, 
subject  to  certain  particulars  and  conditions  of  sale,  with  a  plan 
annexed  thereto,  denoting  the  several  lots  by  different  colours; 
printed  copies  of  which  particulars  were  delivered  to  the  defendant 
and  others  a  few  days  before  the  sale.     The  defendant  was  declared 

(1)  This  case  does  not  clearly  show  that  was  the  result  of  the  reference  the 

whether  the  total  amount  of  the  pur-  case  is  probably  unique.    It  is  more 

chase-money  was  actually  increased  likely  that  the  purchaser  preferred  to 

under   the    compensation    clau-^e    as  pay  compensation  rather  than  to  claim 

against  an  unwilling  purchaser,  but  if  rescission  of  the  contract — O.  A.  8. 
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Lrslib      the  purchaser  of  Lot  1  at  the  auction,  at  the  price  of  2,8002.     He 
T0MP80K,     ^^^^  afterwards  became  the  purchaser  of  Lots  2,  8,  and  4. 

Lot  1  was  thus  described  by  the  particulars  :  *'  A  country  residence, 
park,  and  grounds,  called  '  Dromenagh  Lodge.*  The  well-timbered 
park  is  inclosed  by  thriving  plantations  and  strong  oak  palings. 
There  is  a  neat  lodge- entrance,  containing  a  neat  sitting-room, 
three  bedrooms,  with  good  garden,  and  strong  entrance  gate.  The 
long  coppice  is  a  gradually  sloping  wood  to  a  pure  running  stream 
abundantly  supplied  with  fish,  and  is  studded  with  numerous  rustic 
lodges  and  seats.  This  lot  comprises  about  70a.  24p.,  divided  in 
the  following  manner : 

[  269  ]  NO.    ON    PLAN. 

1.  Residence,  office,  garden,  lawn,  and 

fish-pond   ..... 

2.  Stabling,  yards,  and  kitchen-garden 
8.  Lodge  and  park  .  .  ^  . 
4.  Long  coppice 

Total  acres  more  or  less       70    0    24" 


QUANTITY. 

A. 

B. 

p. 

8 

0 

80 

2 

0 

80 

18 

0 

4 

46 

8 

0 

The  Lots  2,  8,  and  4,  were  described  in  the  particulars  as  com- 
prising certain  messuages,  out-buildings,  &c.,  together  with  certain 
quantities  of  arable,  pasture,  meadow,  and  wood  lands,  amounting 
in  the  aggregate  to  821a.  2r.  80p.,  more  or  less. 

The  11th  condition  of  sale  provided,  that,  if  any  mistake  or  error 
should  appear  in  the  description  of  the  property,  or  any  error  what- 
ever appear  in  the  annexed  particulars,  such  mistake  or  error 
should  not  annul  the  sale ;  but,  except  where  otherwise  provided 
for  by  the  conditions,  a  compensation  or  equivalent  should  be  given 
or  taken,  as  the  case  might  require,  to  be  settled  by  two  referees,  or 
an  umpire  to  be  nominated  by  them  before  entering  on  the  business  ; 
one  referee  to  be  nominated  by  each  party  within  seven  days  after 
the  discovery  of  the  error  and  notice  thereof  given  to  the  other 
party ;  and,  in  case  either  party  should  refuse  or  neglect  to  name 
a  referee  within  the  time  appointed,  the  referee  of  the  other  party 
should  alone  make  a  final  decision. 

Some  time  after  the  sale  had  taken  place,  it  was  found  that  Lot  1 
comprised  89a.  29p.,  instead  of  70a.  24p.;  and  that  the  Lots  2,  8, 
and  4,  comprised  in  the  aggregate  8lOa.  dr.  18p.,  instead  of 
821a.  2r.  80p. 

The  whole  of  Lot  1,  with  the  exception  of  the  stabling  and 
[  *270  I       kitchen-garden,  which  were  separated  by  a  road  from  *the  residue 
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of  the  lot,  was  in  a  ring  fence,  bounded  on  the  south,  south-west,       Leslie 
and  south-east  sides  by  roads  and  wooden  palings,  on  the  western     tompsok. 
side  by  a  hedge  or  fence,  and  on  the  north  and  north-east  by  the 
stream  or  brook. 

The  quantities  of  the  lands  assigned  to  the  different  lots  were 
inserted  in  the  particulars  under  a  mistake.  In  the  preparation  of 
such  particulars,  and  for  the  purpose  of  describing  the  property 
therein,  the  plaintiffs*  solicitor  had  referred  to  and  taken  the  several 
descriptions  from  printed  particulars  of  the  estate,  prepared  by 
another  solicitor  on  a  former  occasion,  and  from  a  surveyor's  report 
made  on  such  occasion,  which  he  believed  to  be  correct,  and 
therefore  relied  upon. 

The  plaintiffs  claimed  an  increased  amount  of  purchase-money, 
to  be  paid  to  them  by  way  of  compensation  for  the  extra  quantity 
of  land  comprised  in  Lot  1 ;  and  offered  to  allow  compensation  to 
the  defendant  for  the  deficiency  on  the  other  lots ;  and  the  question 
submitted  for  the  judgment  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  any  compensation  for  such  excess  of  acreage  in 
Lot  1,  above  the  quantity  stated  in  the  particulars,  they  (in  the  event 
of  being  so  entitled)  allowing  compensation  to  the  defendant  for  the 
deficiency  existing  in  the  acreage  of  Lots  2,  8,  and  4. 

Mr.  Matins  and  Mr.  Prior  for  the  plaintiffs : 

The  mistake  brings  the  case  expressly  within  the  11th  condition. 
But  the  case  would  have  been  one  for  compensation  if  there  had  been 
no  such  condition.  The  presumption  would  be,  that  the  price  was 
fixed  with  regard  to  the  quantity,  and  the  purchaser  is  entitled  to 
have  what  the  vendor  can  give,  with  a  proportionate  abatement : 
Ilill  V.  Buckley  (1).  The  words  **  more  or  less  "  do  not  relieve 
a  ^vendor  from  the  necessity  of  making  such  an  abatement,  where  [  *27i  ] 
the  quantity  proves  to  be  deficient  and  the  deficiency  is  at  all 
considerable,  (as  two  acres  upon  a  hundred :  Gell  v.  Watson  (2)) : 
Poitman  v.  MUl  (8).  As  the  purchaser  might  have  required  com- 
pensation for  a  deficiency,  so  may  the  vendor  for  an  excess. 

The  Solicitoi''G(ineral  and  Mr.  Prendergast  for  the  defendant : 

The  question  depends  upon  the  substance  of  the  contract.  In 
the  cases  referred  to,  acreage  was  the  principal  consideration ;  in 
the  present  case,  it  is  clear  that  the  mere  extent  in  acreage  was  a 

(1)  11  I?.  E.  109  (17  Ves.  394).  (3)  26  R.  R.  175  (2  Ruse.  670). 

(2)  Sugd.  V.  &  P. 
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Leslie  subordinate  thing.  The  contract  is  for  an  entire  and  ornamental 
ToMPsoN.  estate  or  farm,  sufficiently  defined  by  metes  and  bounds,  in  which 
the  superficial  contents  are  but  incidentally  mentioned.  It  is  clear, 
that  the  parties  intended  to  deal  with  the  whole  estate,  and  not  with 
a  part  of  it ;  and  where  the  whole  was  intended  to  be  sold,  the 
whole  must  pass :  the  plaintiffs  cannot  have  a  specific  performance 
of  the  contract  with  a  variation :  Olcill  v.  Whittaker  (1).  Taking  it, 
however,  that  the  acreage  is  to  be  regarded,  as  to  some  extent,  an 
ingredient  in  the  terms  of  the  contract,  still  the  vendors  have  not 
bound  themselves  to  any  precise  quantity,  and  they  cannot  therefore 
more  strictly  bind  the  purchaser.  The  words  "  more  or  less,"  in 
such  a  case,  would  cover  a  difference  of  ten  acres  in  four  hundred. 
In  Gell  V.  Watson,  two  closes,  described  as  eight  acres,  fell  short  by 
two,  and  this  entitled  the  purchaser  to  compensation.  It  does  not 
appear  that  the  case  would  have  been  so  decided,  if  the  deficiency 

[  *272  ]  had  been  on  the  aggregate :  Winch  v.  Winchester  (2).  But  it  ♦does 
not  follow,  that,  wherever  a  purchaser  might  claim  compensation 
for  a  deficiency,  a  vendor  is  entitled  to  compensation  if  there  be  an 
excess.  It  is  the  duty  of  the  vendor  to  describe  accurately  the 
property  which  he  offers  for  sale ;  and  it  not  a  mere  negligence  on 
his  part  which  can  be  treated  as  a  mistake  within  the  condition  : 
Martin  v.  Cotter  (3),  Higginson  v.  Clowes  (4).     ♦     ♦     * 

The  Vice-Chancellor  : 

In  this  case,  there  has  been  a  sale  of  property  in  four  lots.  In 
the  particulars  of  Lot  1,  there  has  been  an  under-statement  of 
about  twenty  acres  in  the  quantity  of  the  property  which  is  com- 
prised ;  and  in  Lots  2,  8,  and  4,  there  has  been  an  over-statement 
by  about  ten  acres.  The  question  which  I  have  to  consider  is,  whether 
the  purchaser  is  bound  to  pay  compensation  for  the  surplus  in  Lot  1, 
and  to  receive  compensation  for  the  deficiency  in  the  other  lots. 

The  conditions  of  sale  contain,  amongst  others,  a  provision, 
that  mistake  or  error  in  the  description  of  the  property  in  the  par- 
ticulars shall  be  made  the  subject  of  compensation.  (His  Honour 
[  ♦273  ]  read  the  11th  condition  (5).)  *I  think  the  mistake  or  error  meant 
to  be  referred  to  by  that  condition  is  such  a  mistake  or  error  as, 
on  the  part  of  the  vendors,  would  vitiate  or  annul  the  contract  for 

(1)  78  E.  K.  104  (2  Ph.  ;538,  ;i40),  (4)  10  R.  E.  112.  117  (15  Voa.  dl6. 
per  Lord  Cottenham.  525). 

(2)  12  E.  E.  238  (1  V.  &  B,  375).  (5)  Supra,  p.  440. 

(3)  72E.E.100(3j.&Lat.496,512). 
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sale.  The  question,  then,  to  be  considered  is,  whether,  in  this  state  Lbslir 
of  circumstances,  the  vendors  could  on  bill  filed  have  been  relieved  tomp^on. 
from  their  contract  on  the  ground  of  the  mistake  they  have  made 
in  the  particulars,  or  whether  the  purchaser  could  have  enforced 
the  contract  against  the  vendors.  I  entertain  some  doubt,  whether, 
under  the  circumstances  of  this  case,  the  vendors  could  have  been 
relieved,  if  they  had  filed  their  bill  to  have  the  contract  delivered 
up  to  be  cancelled.  I  am  rather  disposed  to  think,  that,  under  the 
circumstances  stated  on  the  special  case,  they  might  have  been 
relieved ;  for  it  appears  upon  the  special  case,  that  the  particulars 
of  sale  were  prepared  from  some  previous  conditions  and  particulars 
of  sale,  and  from  the  report  of  a  surveyor  prepared  on  a  former 
occasion,  and  which  particulars  and  report  were  erroneous.  I  am 
disposed  to  think,  therefore,  that,  as  the  vendors  have  in  preparing 
the  particulars  in  this  case  proceeded  on  former  conditions  of  sale 
drawn  up  on  the  report  of  a  surveyor,  which  is  incorrect,  and  have 
therefore  entered  into  the  contract  under  a  mistaken  conception  of 
the  amount  of  property  comprised  in  the  particulars,  they  would  be 
entitled  to  relief.  But  whether  that  would  be  so  or  not,  I  am 
strongly  of  opinion,  that  the  purchaser  could  not  enforce  the  contract 
in  the  face  of  that  mistake,  which  is  proved  to  have  existed,  unless, 
indeed,  he  were  willing  to  adopt  the  condition  by  which  compensation 
is  prescribed  for  any  excess  in  the  quantity  of  land  taken. 

One  argument  put  by  Mr.  Prendergast  appeared  to  me  at  first  to 
be  entitled  to  weight.  It  was,  that  the  vendors  did  not  intend  to  sell 
the  lot  by  measurement,  but  that  they  ^meant  to  sell  the  lot  in  the  [  *274  ] 
mass  or  lump.  It  was  upon  that  point  that  I  felt  some  hesitation 
during  the  discussion  before  me.  The  conclusion,  however,  to 
which  I  have  arrived  is  this,  that  the  actual  designation  of  the 
number  of  acres  contained  in  the  lot  negatives  the  presumption  of 
any  intention  on  the  part  of  the  vendors  to  sell  in  the  lump. 

Another  argument  urged  on  behalf  of  the  purchaser  was,  that, 
even  if  the  Court  should  be  of  opinion  that  this  is  a  case  in  which, 
under  the  contract,  the  purchaser  is  bound  to  make  compensation ; 
yet  that,  in  the  circumstances  which  appear,  there  are  no  means  of 
estimating  the  amount  of  such  compensation.  That,  however,  is 
pointed  out  by  the  condition  of  sale,  which  provides  that  the 
amount  of  compensation  shall  be  settled  by  arbitration :  and,  if  the 
parties  are  unable  to  procure  the  amount  of  the  compensation  to  be 
settled  by  arbitration  according  to  the  provisions  of  the  contract, 
this  Court  will  ascertain  it  by  a  reference  to  the  Master. 
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Leslie 
r. 

TOMPSON. 


Declare,  that  the  purchaser  is  bound  to  make  compensation  for 
the  extra  quantity  of  land  comprised  in  Lot  1,  and  is  entitled  to 
receive  compensation  in  respect  of  the  deficiency  of  the  quantity  in 
Lots  2,  8  and  4.    No  costs  on  either  side. 


1851. 
July  18. 

TUBNEB, 
V..C. 

[280] 


FALKNER  v.  GRACE  (1). 

(9  Hare,  280—282 ;  S.  C.  22  L.  J.  Ch.  153.) 

An  annuity  bequeathed  by  will,  and  directed  to  be  paid  out  of  a  moiety 
of  the  rents,  issues,  profits,  dividends,  interest,  and  proceeds  of  the  real  and 
pei*8oual  estate  of  the  testator,  after  the  expiration  of  a  life-interest  therein : 
Held,  not  to  be  primarily  payable  out  of  the  personal  estate  of  the  testator, 
but  to  be  apportionable  between  the  real  and  personal  estates. 

A  legacy  directed  by  an  appointment  in  pursuance  of  a  will  to  be  raised 
by  mortgage  of  the  moiety  of  the  i-esiduary  i-eal  and  personal  estate,  on  the 
expiration  of  a  life-interest  in  tliat  moiety,  and  the  residue  of  such  legacy, 
and  another  legacy  directed  to  be  raised  and  paid  by  mortgage  or  sale  of  the 
whole  or  any  part  of  the  real  and  personal  estate,  on  the  expiration  of 
another  life-interest:  Held,  not  to  be  charges  primarily  (layable  out  of  the 
personal  estate,  but  to  be  apportionable  between  the  real  and  personal  estate. 

A  gift  of  residuary  estate  to  A.,  and  such  of  the  children  of  B.  as  should 
be  living  at  the  death  of  C,  their  i*espective  heirs,  executors,  &c.,  in  equal 
shares,  as  tenants  in  common,  and  not  as  joint  tenants;  but  if  any  such 
children  should  die  under  twenty-one,  their  shares  to  be  in  trust  for  the 
survivor  or  survivors,  and  other  or  others  of  them  the  said  children  of 
B.  and  the  said  A.  living  at  the  decease  of  C,  and  his  and  their  respective 
heirs,  executors,  &c.,  in  equal  shares,  as  tenants  in  common,  and  not  as 
joint  tenants,  so  and  in  such  manner  that  the  children  of  B.  attaining 
twenty-one  and  surviving  C.  and  the  said  A.,  in  case  A.  survive  C,  should 
take  equally  per  capita :  Held,  that  A.,  surviving  the  testator,  and  dying 
in  the  lifetime  of  C,  took,  nevertheless,  with  the  children  of  B.  who 
survived  C.  a  vested  share  in  the  residuary  estate. 

A  SPECIAL  case.  James  Eykyn,  by  bis  will,  dated  in  1824,  after 
directing  bis  debts  to  be  paid  out  of  bis  personal  estate,  devised  and 
bequeatbed  his  freehold,  copybold,  and  real  and  [personal  estate  to 
tbe  defendants,  Grace  and  Burbidge,  their  heirs,  executors,  &c.,  upon 
trust,  to  pay  the  rents,  issues,  and  profits  of  his  real  estate,  and  the 
dividends,  interest,  and  proceeds  of  bis  personal  estate,  unto  his 
wife  Charlotte  Eykyn,  for  her  life;  and  after  her  decease  to  pay  one 
moiety  of  such  rents,  interest,  &c.,  to  his  brother  William,  for  his 
life ;  and  out  of  the  other  moiety  to  pay  an  annuity  of  100/.  to 
Martha  Thomason,  for  her  life ;  and  subject  thereto  to  pay  the 
residue  of  the  said  rents,  interest,  &c.,  as  his  wife  should  by  deed 
or  will  appoint.  And  the  testator  directed,  that  his  trustees  should 
stand  seised  and  possessed  of  all  the  said  real  and  personal  estate, 

(1)  Allan  V.  OoU  (1872)  L.  R.  7  Ch.  439,  41  L.  J.  Ch.  571,  26  L.  T.  412. 
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upon  trust,  to  convey,  assign,  and  assure  the  same,  as  his  said  wife     Falkneb 
should  by  deed  or  will  appoint.  Grace, 

The  testator  died  in  January,  1889. 

Charlotte  Eykyn,  the  widow,  by  deed  poll  of  appointment,  dated 
in  July,  1839,  directed  that  the  trustees  should  stand  seised  and 
possessed  of  the  said  freehold  and  copyhold  and  personal  estate  and 
effects,  upon  trust,  to  raise  and  pay,  by  and  out  of  the  said  freehold 
and  copyhold  and  personal  estate  and  effects,  two  sums  of  1,500{. 
each,  in  trust  for  James  Browning,  Hardwick  Browning,  and 
Elizabeth  Emmett,  in  equal  shares  as  tenants  in  common.  And 
she  thereby  directed  the  trustees  to  pay  one  of  such  sums  at 
the  end  of  twelve  months  from  her  decease ;  and  empowered  them  to 
raise  and  pay  the  same  by  mortgage  of  the  moiety  of  the  several 
freehold,  copyhold,  and  personal  estate  and  effects,  which  should 
then  have  fallen  into  possession ;  *and  she  directed  the  other  sum  to  [  *28i  ] 
carry  interest  from  the  decease  of  the  survivor  of  them,  herself  and 
William,  the  brother  of  the  testator,  and  to  be  paid  at  or  upon  the 
expiration  of  twelve  months  after  that  event ;  and  she  empowered 
the  trustees  for  that  purpose,  and  for  the  purpose  of  raising  any 
part  of  the  first  sum  not  then  raised  and  paid,  to  mortgage  or  sell 
the  said  several  freehold  and  copyhold  and  personal  estate  and 
effects,  or  any  part  thereof,  making  provision  for  the  annuity 
payable  to  Martha  Thomason ;  and,  subject  to  such  sums  and 
interest,  she  appointed  that  the  said  real  and  personal  estate  should 
be  held  and  remain  in  trust  for  Elizabeth  Bennett  and  such  of  the 
children  of  Bichard  Eykyn  as  should  be  living  at  the  time  of  her, 
Charlotte  Eykyn's,  decease,  in  equal  shares,  as  tenants  in  common 
and  not  as  joint  tenants;  but,  if  any  of  such  children  should  die 
under  twenty-one,  then  the  shares  or  share  of  such  of  them  so 
dying  should  be  in  trust  for  the  survivors  or  survivor  and  others  or 
other  of  them  the  said  children  of  the  said  Richard  Eykyn  and  the 
said  Elizabeth  Bennett,  living  at  the  decease  of  the  said  Charlotte 
Eykyn,  and  his,  her,  or  their  respective  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  in  equal  shares  and  proportions 
(if  more  than  one),  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  as  tenants  in  common  and  not  as  joint  tenants, 
so  and  in  such  manner  that  the  child  or  each  of  the  children  (if 
more  than  one)  of  the  said  Bichard  Eykyn  attaining  twenty-one  and 
surviving  the  said  Charlotte  Eykyn  and  the  said  Elizabeth 
Bennett,  in  case  she  survived  the  said  Charlotte  Eykyn,  should  take 
equally  per  capita. 
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Falknbb         Elizabeth  Bennett  attained  twenty-one  in  1886,  and  died  in  1846, 

Grace.      intestate,  and  without  having  had  any  child,  leaving  Joshaa  Bennett 

her  husband  surviving.     Charlotte  Eykyn  survived  William,  the 

r  *282  ]       testator's  brother,  and  died  *in  1849.     Nine  of  the  children  of 

Richard  Eykyn  survived  Charlotte  Eykyn. 

The  real  and  personal  estate  of  the  testator  James  Eykyn,  subject 
to  the  appointment,  consisted  of  a  freehold  and  copyhold  estate  at 
Palmer's  Green,  (which  was,  after  the  death  of  Charlotte  Eykyn, 
sold  with  the  consent  of  all  parties,)  and  several  sums  of  stock 
in  the  public  funds,  London  Dock  Stock,  and  shares  in  public 
Companies. 

The  questions  submitted  to  the  Court  were — ^first,  whether 
Elizabeth  Bennett,  notwithstanding  her  death  in  the  lifetime  of 
Charlotte  Eykyn,  took  any  share  in  the  real  or  personal  estate  under 
the  appointment  of  the  19th  of  July,  1889 ;  or  whether  the  nine 
children  of  Richard  Eykyn,  who  survived  Charlotte  Eykyn,  were 
exclusively  entitled  thereto.  And  secondly,  whether  the  two  sums 
of  1,500Z.,  and  the  annuity  of  1002.  to  Martha  Thomason,  should  be 
paid  out  of  the  personal  estate,  or  wholly  or  in  part  out  of  the  real 
estate. 

The  case  was  argued  by 

Mr.  Rolt  and  Mr.  Leivin  for  the  plaintiff;  and 

L  288  ]  The  SoUcitor-Oeneral,  Mr.  Chandkss,  Mr.  Bazalgette,  and  Mr. 

Shebbeai'e,  for  the  several  defendants. 

Upon  the  second  question,  Boughton  v.  Botighton  (i)  was  cited. 

Thb  Vicb-Chancbllor  held : 

First,  that  the  real  and  personal  estates  were  divisible  into  tea 
shares ;  and  that  Elizabeth  Bennett  took  a  vested  interest  in  one- tenth 
of  such  shares,  (her  personal  representatives  taking  one-tenth  of  the 
personalty,  and  her  heir-at-law  one-tenth  of  the  realty).  And 
secondly,  (distinguishing  the  case  from  Boughton  v.  Boughton),  that 
the  annuity  of  100{.  a  year  and  the  two  sums  of  1,5002.  were 
apportionable  pro  rata  between  the  real  and  personal  estates.  The 
costs  were  ordered  to  be  apportioned  in  like  manner. 

(1)  73  E.  E.  116  (1  H.  L.  C.  406,  437). 
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The     MANCHESTER,    SHEFFIELD,    and     LINCOLN-       i86i. 
SHIRE    RAILWAY    COMPANY    v.   Thk    GREAT   -^""r^'^- 
NORTHERN  RAILWAY  COMPANY.  •!!!L^- 

(9  Hare,  284—288.)  "^^^F^' 

V.-V/, 

A  Eailway  Company  having  acquired  a  legal  right  to  and  possession  of  [  284  ] 
land,  and  constructed  their  railway  over  the  same  under  the  provisions  of 
their  Act,  another  Bailway  Company,  to  whom  the  Legislature  had  given 
power  to  purchase  the  same  land  for  the  purposes  of  their  undertaking, 
was  restrained  by  injunction  from  exercising  that  power  pending  the  trial 
of  the  legal  question  of  the  effect  of  such  conflicting  powers. 

As  to  the  effect  of  two  Acts  of  Parliament  conferring  on  different 
Companies  the  right  of  purchasing  compulsorily,  according  to  the  provisions 
of  the  Lauds  Clauses  Consolidation  Act,  the  same  plot  of  land— Quoere. 

The  defendants  were  empowered  by  the  **  Act  for  making  a  rail- 
way from  London  to  York,  with  branches  therefrom,  providing,  for 
the  counties  of  Hertford,  Bedford,  Huntingdon,  Northampton, 
Butland,  Nottingham,  and  the  three  divisions  of  the  county  of 
Lincoln,  a  railway  communication  with  London  and  York,  to  be 
called  *  The  Great  Northern  Bailway  * "  (i),  which  received  the 
Boyal  assent  on  the  26th  of  June,  1846,  and  incorporated,  in  the 
usual  way,  the  Companies  Clauses  Consolidation  Act,  1845,  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Bailways  Clauses 
Consolidation  Act,  1845,  to  purchase  compulsorily  a  piece  of  land 
belonging  to  the  West  Betford  Hospital,  for  the  purposes  of  the 
railway.  The  plaintiffs,  by  the  "  Act  for  making  a  railway  from  the 
proposed  Sheffield  and  Lincolnshire  Junction  Bailway  to  the  city  of 
Lincoln  '*  (2),  which  *received  the  Boyal  assent  on  the  8rd  of  August,  [  •zso  ] 
1846,  and  incorporated  the  same  general  Acts,  were  empowered  to 
purchase  compulsorily  the  same  piece  of  land,  which,  in  pursuance 
of  such  power,  the  plaintiffs  accordingly  purchased  and  took  in  the 
month  of  May,  1847.  The  plaintiffs  constructed  their  railway  over 
the  piece  of  land  which  they  had  so  taken,  and  the  railway  was 
completed,  and  opened  for  traffic  in  June,  1849. 

Li  May,  1851,  the  defendants  gave  notice  to  the  plaintiffs,  that,  in 
pursuance  of  the  provisions  contained  in  the  Great  Northern 
Bailway  Act,  1846  (the  first  Act),  and  in  the  Acts  incorporated 
therewith,  they  required  to  purchase  and  take  the  lands  and  here- 
ditaments described  in  the  schedule  thereto,  (being  the  piece  of  land 
taken  by  the  plaintiffs,  and  which  now  formed  part  of  the  site  of 
their  railway),  and  requiring  to  be  furnished,  within  twenty-one  days, 

(1)  Stat.  9  &  10  Vict.  c.  Ixxi.,  local  (2)  Stat.  9  tSk   10  Vict.   c.  cccxix., 

and  personal.  local  and  personal. 
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oolnshire 
Railway  Co. 

V, 

The  Obbat 

Northern 

Railway  Co. 


[  ^ase  ] 


The  Man-     witli  the  particulars  of  the  estate  and  claim  of  the  plaintiffs,  and 

CHESTER,  ...  r  » 

Sheffield,    stating  in  the  usual  form  that  they  were  willing  to  treat  for  the 
AMD    IN-      purchase  of  the  same,  and  for  the  compensation  to  be  made  to  the 
plaintiffs.      The  defendants  added — "And  the  said  Company  do 
hereby  further  give  you  notice,  that  although  they  require  the  said 
land  and  hereditaments  for  the  purpose  of  enabling  them  to  construct 
their  railway  and  works  across  the  line  and  a  siding  of  the  Man- 
chester, ShefiSeld,    and    Lincolnshire  Railway,  in   the  parish    of 
Ordsall,  in  the  county  of  Nottingham,  it  will  not  be  necessary  for 
the  said  Great  Northern  Railway  Company  to  purchase  the  said 
lands  and  hereditaments  coloured  blue  on  the  plan  hereto  annexed, 
and  containing  eleven  perches,  provided  they  have  the  free  and 
uninterrupted  use  thereof  for  the  purpose  of  their  said  railway  and 
works ;  but  they  are  nevertheless  willing  either  to  purchase  the  same, 
or  to  acquire  a  joint  tenancy  thereof  with  you  the  said  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,  if  so  required  by  you  ; 
and  the  said  *Great  Northern  Railway  Company  hereby  further 
give  you  notice,  that  it  has  been  agreed  between  the  engineers  of  the 
respective  Companies,    and  on   their    behalf,   that  the    crossing 
required  to  be  made  for  the  purposes  of  the  Great  Northern  Rail- 
way Company,  shall  be  laid  by  the  engineer  of  the  said  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,   for  and  at    the 
expense  of  the  said  Great  Northern  Railway  Company,  and  which 
agreement  the   said   Great  Northern   Railway   Company  hereby 
ratifies." 

To  this  notice,  the  plaintiffs  replied,  that  they  had  no  power  to 
comply  therewith ;  and  on  the  8rd  of  June,  1851,  the  defendants 
gave  the  plaintiffs  notice  of  their  intention  to  summon  a  jury  to  assess 
the  purchase-money  and  compensation  for  the  land  in  question. 

The  bill  was  thereupon  filed,  and  a  motion  made  for  an  injunction 
to  restrain  the  defendants  from  taking  any  further  proceedings 
under  their  aforesaid  notices,  and  from  doing,  or  causing  or  per- 
mitting to  be  done,  any  act,  matter,  or  thing,  in  or  towards  or  for  the 
purpose  of  compelling  the  plaintiffs  to  sell  or  convey  the  said  lands, 
or  any  part  thereof,  to  the  Great  Northern  Railway  Company,  or  in 
or  towards  or  for  the  purpose  of  obtaining  possession  of  the  said 
land  or  any  part  thereof,  and  from  in  any  way  entering  upon  the 
said  land  or  any  part  thereof,  and  from  interrupting  or  in  any  way 
interfering  with  the  plaintiffs'  possession  of  the  said  land,  and  their 
free  and  uninterrupted  use  thereof. 
The  affidavits  went  to  the  circumstances  which  had  taken  place 
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between  the  parties,  and  to  the  queetion  of  the  relative  incon-  Thk  Mak- 
venience  which  would  be  occasioned  by  granting  or  refusing  the  shkffTkld, 
injunction.  ^^^  ^'^" 

"*  C0LN8H1RE 

Railway  Co, 

Mr.    Bethelly   Mr.    Malins,   and   Mr.   G.   L.   Russell  for   the    „     ,^- 
.     .  '  The  Great 

plamti£fs.  Nortuekk 

Railway  Co. 

Mr.  Roll  and  Mr.  Denison  for  the  defendants,  contended,  first,  1 287  ] 
that  the  original  right  to  purchase  the  land  in  question  was  vested 
in  the  defendants,  and  that  the  statute  under  which  the  plaintiffs 
claimed  was  made  subject  to  that  right ;  that  a  special  statute  does 
not  derogate  from  a  special  statute  without  express  words  of 
abrogation.  Secondly,  that  the  contest  was  entirely  as  to  the 
legal  rights  of  the  parties,  without  any  case  for  equitable  inter- 
ference on  the  behalf  of  the  one  rather  than  of  the  other.  The  Act 
of  Parliament,  under  which  the  defendants  claimed  a  right  to 
purchase  the  land  in  question,  either  gave  them  that  right  or  it  did 
not.  If  the  Act  conferred  the  right,  what  ground  was  there  for 
equitable  interposition  ?  If  it  did  not  confer  the  right,  where  was 
the  mischief?  The  proceedings  of  the  defendants  would,  in  that 
case,  be  nugatory,  and  would  give  them  no  title. 

Other  arguments,  founded  thirdly  on  an  alleged  agreement 
between  the  two  Companies,  and  fourthly  on  the  comparative  degree 
of  inconvenience  which  the  defendants  would  suffer  if  the  injunction 
should  be  granted,  it  is  not  necessary  to  recapitulate. 

The  Vice-Chancbllor  : 

It  has  hardly  been  denied  in  the  argument  of  this  case,  that 
where  a  Railway  Company  is  about  to  take  lands,  not  authorised  to 
be  taken  under  the  summary  powers  given  to  them  by  the  Legis- 
lature, the  case  is  a  proper  one  for  the  interference  of  this  Court 
by  injunction.  It  has  been  said,  however,  that  the  injunction  asked 
for  by  this  motion  ought  not  to  be  granted,  on  several  grounds. 

As  to  the  first  point,  that  the  plaintiffs  have  taken  their  powers  [  288  ] 
subject  to  the  previously  acquired  right  of  the  defendants,  the 
question  is  purely  legal.  It  is  a  question  of  great  importance  to 
the  parties,  and  not  free  from  difficulty  ;  the  question  too  is  drawn 
into  equity  only  by  the  necessity  of  interference  to  preserve  the 
legal  right ;  and  it  is  a  case  on  which  I  do  not  hesitate  to  desire  the 
opinion  of  a  court  of  law,  more  especially  as  what  has  happened 
here    may  have   happened    in  other  cases.     The  rights  of  other 
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parties  may  be  affected  by  the  decision ;  and  the  case  appears  to 
involve  a  general  question  of  law,  of  no  little  consequence, — what 
is  the  effect  of  two  Acts  of  Parliament  relating  to  a  special  subject 
and  conferring  the  same  right  on  different  parties  ? 

On  the  second  point,  I  feel  no  difficulty;  I  think  there  is  a 
sufficient  case  suggested  for  equitable  interference.  It  is  no  light 
matter  to  change  or  interfere  with  the  legal  possession  in  a  case  of 
this  nature. 

(His  Honour  then  disposed  of  the  third  point,  as  to  the  special 
agreement,  holding,  that  it  was  not  tenable  as  an  answer  to  the 
application.) 

These  points  being  disposed  of,  the  fourth  and  only  question 
which  remains  is,  what  is  to  be  done  in  the  meantime,  and  having 
regard  to  the  legal  interest  being,  as  I  think  it  undoubtedly  is,  in 
the  plaintiffs.  I  do  not  think  the  defendants  have  made  out  such 
a  case  as  would  justify  this  Court  in  controlling  or  interfering 
with  it. 


Injunction  granted.  The  defendants,  if  they  desired  it,  to  take  a 
case  for  the  opinion  of  a  court  of  law,  on  the  question  of  their  title 
to  purchase  the  land,  and  cross  the  plaintiffs'  railway  on  a  level. 


1861. 
July  11. 

Turner, 
V.-C. 
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In  re  WILLIAM  HENRY  BURT,  and  of  The  TRUSTEE 

ACT,  1850(1). 

(9  Hare,  289—294;  8.  C.  22  L.  J.  Oh.  163.) 

Two  partners  in  a  brewery,  pai*t  of  the  property  of  which  consisted  of 
freehold  and  copyhold  estates,  covenanted  that  the  survivor  should  have 
the  option  of  purchasing  the  share  of  the  deceased  partner  in  the  property 
of  the  partnership,  at  a  valuation ;  and  the  survivor  accordingly  exercised 
such  option,  and  paid  to  the  executors  of  the  deceased  partner  the  amount 
at  which  his  share  was  valued.  The  share  of  the  deceased  partner  and  his 
legal  estate  in  part  of  the  freehold  and  copyhold  estates  of  the  partnership 
descended  or  became  vested  in  his  infant  heir ;  but  the  Court  refused,  upon 
petition  or  motion  under  the  Trustee  Act,  1850,  without  suit,  to  declare  the 
infant  heir  a  trustee  for  the  surviving  partner. 

John  Younos  and  William  Burt,  the  father  of  the  infant  William 
Henry  Burt,  were  partners,  as  brewers,  at  Norwich.     The  terms  of 


(1)  Under  the  Conveyancing  Act, 
1881,  s.  4,  the  executors  of  a  deceased 
vendor  can  now  complete  a  contract 
which  was  subsisting  and  enforceable 
against  his  heir  or  devisee  at  his  death. 


but  that  provision  can  scarcely  apply 
to  a  contract  arising  under  an  option 
of  purchase  exercised  after  the  death 
of  the  person  who  granted  the  option. 
—0.  A.  S. 
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the  partnership  were  expressed  in  an  indenture,  dated  in  April,         in  re 
1841,  and  made  between  the  said  partners.    It  was  thereby  agreed,  ^^^' 

that  the  partnership  should  continue  for  a  term  of  ten  years,  from 
the  1st  of  October,  1840 ;  that  the  capital  should  be  9,000Z.,  one- 
third  of  which  was  to  be  brought  in  by  John  Youngs  and  two-thirds 
by  William  Burt,  in  which  proportions  they  should  be  interested  in 
the  said  copartnership ;  and  the  indenture  provided,  that  in  case 
William  Burt  should  happen  to  die  before  the  expiration  of  the 
partnership  term  of  ten  years  and  in  the  lifetime  of  John  Youngs, 
then  and  in  such  case  the  partnership  business  should  be  carried 
on  by  the  executors  or  administrators  of  William  Burt  in  conjunction 
with  John  Youngs,  for  all  the  then  residue  of  the  said  term,  upon 
such  terms,  under  such  conditions,  and  in  such  manner  and  form, 
to  all  intents  and  purposes,  upon  and  subject  to  which  William 
Burt  would,  if  living,  have  been  entitled  to  carry  on  or  concur  in 
carrying  on  the  same,  save  and  except  only,  that  in  such  case  the 
said  business  should  be  under  the  sole  management  and  direction 
of  John  Youngs,  without  any  interference  or  control,  or  right  of 
interference  or  control,  by  or  on  the  part  of  the  executors  or 
administrators  of  William  Burt,  but  with  such  powers  as  therein 
mentioned:  Provided  also,  that  if  either  of  them  the  said  John 
Youngs  and  William  Burt  should  happen  to  die  before,  and  the 
other  of  them  should  be  living  at  the  expiration  of»  the  said  term  of 
ten  years,  then  and  in  such  case  the  surviving  partner,  who  should 
be  living  at  such  period,  should  have  the  option  to  be  at  liberty  *at  [  '^^o  ] 
any  time  within  or  after  the  expiration  of  the  said  term  of  ten 
years,  to  purchase  and  take  the  share  of  his  deceased  partner  of 
and  in  the  estate,  stock,  property,  and  effects  then  due  and  belonging 
to  the  copartnership,  at  a  valuation  to  be  made  of  the  same,  within 
twenty-one  days  after  the  expiration  of  the  said  term,  by  three 
indifferent  persons,  one  to  be  chosen  by  the  surviving  partner, 
another  by  the  executors  or  administrators  of  such  deceased 
partner,  and  the  third  by  the  persons  so  first  chosen ;  and  the 
decision  of  such  three  persons,  or  any  two  of  them,  touching  the 
value  of  the  said  share  of  the  premises,  should  be  absolutely  binding 
and  conclusive,  and  the  heirs,  executors,  or  administrators  of  the 
partner  so  dying  should,  within  ten  days  next  after  such  valuation 
should  be  completed,  on  receiving  from  the  surviving  partner  the 
sum  of  money  which  should  be  determined  as  aforesaid  to  be  the 
value  of  the  share  aforesaid,  well  and  sufficiently  convey  and  assure 
all  the  share  or  shares,  right,  interest,  property,  benefit,  claim,  and 
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In  re  demand  whatsoever  of  such  deceased  partner  as  aforesaid,  of  and  in 
^'^^'  the  estates,  stock,  property,  and  effects,  and  all  matters  and  things 
relating  thereto,  unto  the  surviving  partner,  his  heirs,  executors, 
administrators,  and  assigns,  or  as  he  or  they  should  direct  or 
appoint ;  hut  in  case  such  surviving  partner  as  aforesaid  should 
not,  T^ithin  twenty-eight  days  next  after  the  expiration  of  the  said 
copartnership  term,  declare  in  writing  his  option  and  intention  to 
purchase  and  take  the  share  of  his  deceased  partner  of  the  said 
premises,  or,  having  declared  such  option  as  aforesaid,  he  should 
not  pay  to  the  executors  or  administrators  of  the  deceased  partner 
the  full  amount  of  the  valuation  aforesaid,  within  the  time  therein- 
before appointed,  then  the  same  or  the  like  accounts  should  be 
made,  stated,  and  settled  by  and  between  the  surviving  partner  and 
the  executors  or  £idministrators  of  the  deceased  partner,  and  the 
same  or  the  like  proceedings,  acts,  matters,  and  things,  should  take 
[  *29i  ]  place  and  be  made,  done,  and  ^executed  by  and  between  them,  as 
thereinbefore  directed  to  take  place,  and  to  be  made,  done,  and 
executed  by  the  said  parties  themselves  on  the  expiration  of  the 
said  partnership  term  of  ten  years. 

William  Burt  died  in  September,  1848,  having  by  his  will 
appointed  J.  T.  Burt  (who  alone  proved  the  will)  and  another,  his 
executors,  and  leaving  the  infant  William  Henry  Burt  his  heir-at- 
law  and  customary  heir. 

Certain  freehold  and  copyhold  property  belonging  to  the  partner- 
ship and  vested  in  the  two  partners  as  tenants  in  common, 
descended,  as  to  tlie  share  of  William  Burt,  to  the  infant  William 
Henry  Burt ;  and  the  infant  was  admitted  tenant  of  various  copy- 
hold tenements  belonging  to  the  partnership,  and  which  became  so 
vested  in  him.  The  fines,  fees,  and  expenses  incidental  to  such 
admissions  were  paid  by  John  Youngs,  the  surviving  partner,  out  of 
the  funds  of  the  partnership. 

John  Youngs,  the  surviving  partner,  being  desirous  of  availing 
himself  of  the  option  to  purchase  the  share  of  William  Burt  of  the 
partnership  estate  and  effects,  given  to  him  by  the  articles  of 
partnership,  gave  notice  in  writing  pursuant  thereto  to  the  executor 
of  the  said  William  Burt  of  his  intention  to  purchase  the  same  at  a 
valuation,  to  be  made  in  the  manner  provided  by  the  said  articles ; 
and  three  valuers  of  the  said  share  were  accordingly  appointed 
according  to  the  terms  of  the  articles.  The  valuers  fixed  the  valua- 
tion of  the  estate,  stock,  and  effects  of  the  partnership  at  the 
termination  thereof  at  the  sum  of  84,1282.,  and  the  value  of  the  two 
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undivided  third  parts  of  William  Bart  at  22,752Z.     This  valuation        in  re 
comprised  all  the  hereditaments  and  premises  T^hich  had  descended        ^^^^' 
upon  the  infant,  and  all  the  copyhold  tenements  to  which  he  had 
been  admitted. 

John  Youngs  died  on  the  22nd  of  October,  1850,  having  by  his  [  292  ] 
will  devised  his  part  and  share  in  the  estates  and  effects  of  the 
partnership  to  his  son  John  Youngs,  his  heirs,  executors,  adminis- 
trators, and  assigns ;  and  having  also  by  a  codicil,  after  reciting  that 
he  had,  in  pursuance  of  the  power  contained  in  the  partnership 
articles,  given  notice  of  his  intention  to  become  the  purchaser  of  the 
share  of  his  late  partner  William  Burt  at  a  valuation,  and  which 
valuation  was  then  in  progress,  devised  and  bequeathed  the  said 
share  of  the  partnership  estate  and  effects  so  agreed  to  be  pur- 
chased by  him,  and  also  his  own  share  therein,  to  his  said  son  John 
Youngs,  his  heirs,  executors,  administrators,  and  assigns,  his  said 
son  paying  the  sum  at  which  his  late  partner's  share  should  be 
valued. 

On  the  26th  of  October,  1850,  John  Youngs  the  son  paid  to  the 
bankers  of  the  partnership  to  the  account  of  the  firm  the  sums  of 
22,752Z.  and  11,876/.,  making  together  84,128/. ;  and,  after  satisfying 
the  liabilities  of  the  firm  and  the  prior  charges  on  the  same,  two- 
thirds  of  the  residue  was  paid  over  to  the  executor  of  William 
Burt  in  part  satisfaction  of  the  balance  due  to  his  estate  on  the 
settlement  of  the  partnership  accounts.  An  unascertained  balance 
still  remained  due  to  the  estate  of  William  Burt  from  the  partner- 
ship, and  provision  was  made  for  the  payment  of  such  balance  to 
the  satisfaction  of  his  executor ;  and  he  accordingly  abandoned  all 
claim  in  respect  thereof  upon  the  partnership  property. 

Upon  the  above  state  of  facts,  John  Youngs  the  son  charged 
before  the  Master  under  the  Trustee  Act,  1850,  s.  88,  that  William 
Henry  Burt,  as  such  infant  heir-at-law  and  customary  heir  of 
William  Burt,  was  a  trustee  for  him  (John  Youngs  the  son)  of  the 
legal  estate  of  and  in  the  several  copyhold  premises  to  which  he 
(the  infant)  had  been  so  admitted,  and  also  of  and  in  the  undivided 
•third  part  of  the  freehold  premises  therein  mentioned ;  and  that  an  [  *ii93] 
order  ought  to  be  made  by  the  Court  vesting  the  undivided  third 
part  of  the  freehold  premises  in  John  Youngs  the  son,  his  heirs  and 
assigns;  and  that  an  order  ought  also  to  be  made  appointing  a 
person  therein  named  to  convey  the  said  copyhold  premises  unto 
John  Youngs  the  younger,  his  heirs  and  assigns. 

The  Master  certified  the  facts  above  stated,  and  that  John  Youngs 
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the  son  was  entitled  to  the  order  for  vesting  the  estates  in  question  in 
him.  John  Youngs  the  son  thereupon  moved  for  an  order  in 
conformity  with  the  charge. 

Mr.  Rolt  and  Mr.  Eddis  for  the  motion  : 

The  Court  has  jurisdiction  to  make  the  order  which  is  sought ; 
and  the  only  question  is,  whether  the  case  is  one  in  which  the  Court 
will  exercise  that  jurisdiction.  The  infant  is  a  trustee  of  the  real 
and  copyhold  estates,  which  descended  to  him  from  William  Burt 
his  father,  and  which  belonged  to  the  partnership  for  the  personal 
representative  of  the  father,  subject  to  the  covenant  entered  into  by 
the  partners,  that  the  representatives  of  the  deceased  partner  should 
sell  to  the  surviving  partner  his  share  of  the  partnership  property. 
This  covenant  the  executor  of  "William  Burt  has  agreed  to  perform. 
The  executor  of  William  Burt  will  sell  to  us  the  share  of  his  testator 
in  the  partnership,  and  will  (if  the  Court  should  deem  it  necessary, 
and  if  such  appearance  should  be  sufficient)  appear  by  counsel,  and 
consent  to  the  order  which  is  asked.  The  only  question  therefore 
can  be,  whether  such  a  doubt  exists,  whether  the  freehold  and  copy- 
hold property  referred  to  is  real  or  personal  estate,  that  the  Court 
will  not  in  a  summary  form  under  the  statute  declare  the  infant 
heir  a  ^trustee,  and  take  the  legal  estate  from  him ;  or  whether  it 
is  necessary  to  file  a  bill  for  that  purpose.  Counsel  may  be 
instructed  to  appear  for  the  heir,  and  argue  on  his  behalf  the 
question  whether  the  property  of  the  partnership  is  real  or  personal 
estate. 

The  Yice-Changellor  said,  that  the  question,  as  against  the  heir 
must,  to  be  determined,  be  brought  before  the  Court  by  suit ;  and 
that  he  could  not  make  the  order  upon  petition  or  motion. 


1861. 
July  22. 

Turn  KB, 
V.-C. 
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HILLS  V.  M*KAE(1). 

(9  Hare,  297—298  ;  S.  C.  20  L.  J.  Ch.  633 ;  15  Jur.  766 ;  17  L.  T.  O.  S.  242.) 

In  a  creditor»'  suit  for  the  recovery  of  a  partuersliip  debt  against  the 
assets  of  a  deceased  partner,  the  surviving  partner  is  a  necessaiy  party. 

The  claim  was  filed  by  the  creditor  of  a  partnership  against  the 
estate  of  a  deceased  partner,  the  surviving  partner  not  being  made 
a  defendant. 

(1)  In  re  Hodgson  (1885)  M  Ch.  D.  In  re  Barnard  (1886)  32  Ch.  D.  447. 
177,  65  L.  J.  Ch.  241,  54  L.  T.  222  ;   55  L.  J.  Ch.  935,  55  L.  T.  40. 
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Mr.  WooUeyy  for  the  defendants,  the  executrix  and  devisees  of  Hills 
the  deceased  partner,  objected,  that  the  surviving  partner  ought  to  m'Rab. 
be  a  party  :  Wilkinson  v.  Henderson  (i). 

Mr.  W.  Morris  for  the  plaintiff : 

The  82nd  General  Order  of  August,  1841,  has  obviated  the 
necessity  of  making  the  co-debtor  a  party,  where  the  parties  are 
jointly  and  severally  liable.  If,  however,  the  surviving  partner  be 
a  necessary  party,  it  will  be  suflBcient  to  summon  him  in  the 
Master's  office,  as  he  is  not  the  party  against  whom  the  decree  is 
to  be  made :  General  Order  VIII.  22  April,  1850. 

The  Vicb-Chancbllor  said,  that  the  82nd  Order  of  August,  1841, 
did  not  apply  to  this  case.  In  the  case  of  a  partnership  debt,  the 
surviving  partner  was  the  party  legally  liable  to  pay  the  debt,  and 
might  possibly  have  paid  it.  The  surviving  partner  was  a  necessary 
party  in  a  suit  to  recover  a  partnership  debt  against  the  estate  of 
the  deceased  partner ;  but  he  might  be  summoned  by  the  Master. 

Declare  that  all  persons  who  are  creditors  of  Donald  M'Bae  the 
testator,  are  entitled  to  the  benefit  of  this  Order ;  and  that  the 
surplus  of  the  estate,  real  and  personal,  of  the  said  testator,  after 
satisfying  *his  funeral  and  testamentary  expenses,  and  his  separate  [  *298  ] 
debts,  was  liable  in  equity,  at  the  time  of  his  death,  to  the  joint 
debts  then  due  from  the  said  testator  and  George  Potter  in  respect 
of  the  partnership  heretofore  carried  on  by  them,  under  the  firm  of 
George  Potter  <&  Co.,  but  without  prejudice  to  the  liability  of  the 
said  George  Potter  thereto,  as  between  himself  and  the  said  testator's 
estate.  Refer  it  to  the  Master  to  take  an  account  of  what  is  due  to 
the  separate  creditors  of  the  said  Donald  M'Bae,  and  of  his  funeral 
expenses,  and  an  account  of  what  was  due,  at  the  death  of  the  said 
testator,  from  the  said  partnership  of  George  Potter  &  Co.,  to  the 
creditors  of  tlie  said  copartnership,  and  what  is  now  due  in  respect 
of  such  debts ;  and  let  the  said  George  Potter,  the  surviving  partner, 
be  summoned  to  attend  before  the  Master  in  prosecuting  the  said 
last-mentioned  inquiry.  Inquire  of  the  leasehold  and  personal 
estate  of  the  testator,  and  take  an  account  of  the  personal  estate 
come  to  the  hands  of  the  defendant  Mary  Ann  M'Bae,  his  executrix. 
Just  allowances.  And  let  the  testator's  personal  estate  be  applied, 
in  the  first  instance,  in  payment  of  his  separate  debts  and  funeral 
expenses  in  a  due  course  of  administration ;  and  then  in  payment 

(1)  36  R.  R.  386  (1  My.  &  K.  582). 
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of  the  joint  debts  of  the  said  partnership.  And  if  the  Master  shall 
find  that  the  leasehold  and  personal  estate  of  the  testator  is  insaf- 
ficient  for  the  purposes  of  this  suit,  refer  it  to  the  Master  to  inquire 
what  grandchildren  of  the  testator  were  living  at  the  time  of  his  death, 
and  have  been  since  born,  and  whether  any  of  them  are  since  dead, 
and,  if  dead,  who  are  their  legal  representatives.  And  let  him  also 
inquire  who  was  the  heir-at-law  of  the  testator  living  at  his  death, 
and  who  is  now  such  heir-at-law.  And  when  all  the  said  grand- 
children now  living,  and  the  real  representatives  of  such  of  them  as 
may  be  dead,  and  the  heir-at-law  of  the  said  testator,  shall  have 
been  duly  served  with  writs  of  summons  to  appear  before  him  in 
proceedings  under  this  decree,  then  let  the  Master  inquire  and  state 
what  real  estates  the  testator  died  seised  of,  and  whether  there  are 
any  mortgages  and  incumbrances  thereon.  Reserve  further 
directions  and  costs.  Liberty  to  apply. — See  Seton's  Decrees, 
pp.  287,  289. 


1861, 

Turn  KB, 
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The   great   NORTHERN   RAILWAY   COMPANY  v. 
The  eastern  COUNTIES  RAILWAY  COMPANY  (I). 

(9  Hare,  306—312 ;  S.  C.  21  L.  J.  Ch.  837 ;  7  Bail.  Caa.  643.) 

An  agreement  between  two  Bailway  Companies,  made  without  the 
authority  of  the  Legielatura,  whereby  one  Comjiany  delegates  to  another 
all  the  powers  which  have  been  conferred  upon  it  by  Parliament,  is  an 
unlawful  attempt  to  effect  that  which  Parliament  alone  can  authorise,  and 
is  against  public  policy ;  and  in  such  a  case,  the  Court  will  not  interfere  to 
assist  either  of  the  parties  in  obtaining  a  collateral  benefit,  which  the 
agreement  would  give,  or  aid  them  in  any  manner  which  would  promote 
the  object  of  the  agreement. 

The  bill  was  filed  for  an  injunction  to  restrain  the  Eastern 
Counties  Railway  Company  from  obstructing  the  passage  of  the 
engines,  carriages,  and  trucks  of  the  Great  Northern  Railway  Com- 
pany, to  and  fro,  over  the  junction  of  the  East  Anglian  Railway 
with  the  Eastern  Counties  Railway,  near  Wisbeach,  and  from  doing 
any  act  whereby  the  Great  Northern  Railway  Company  might  l>e 
hindered  or  obstructed  in  passing  freely,  to  and  fro,  between  the 
Eastern  Counties  Railway,  near  Wisbeach,  and  the  East  Anglian 
Railways. 

A  motion  for  the  injunction  was  made,  and  heard  before  the  Vice- 
Chancellor  in  the  long  vacation.     The  reporter  is  informed  that 


(1)  Midland  Ry,  Co.  v.  G,  W. 
Ry.  Co,  (1873)  L.  R.  8  Ch.  841,  42 
L.  J.  Ch.  438,  28  L.  T.  718;  Richmond 


Waterworks  Co,  v.  Vestry  of  Richmond, 
(1876)  3  Ch.  D.  82.  45  L.  J.  Ch.  411, 
34  L.  T.  480. 
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Mr,  Roll  appeared   for   the  plaintiffs,   and  Mr.  Bethell  for   the    The  Great 

J    -       J        ,  KORTHEBN 

defenaants.  railway  Co. 

V. 

The 
The  Vicb-Chancbllor  delivered  the  following  judgment :  Eastern 

Counties 
This  case  was  argued  before  me  upon  two  grounds :  First,  that,  railway  Co 

under  the  provisions  of  the  General  Bailway  Acts,  the  plaintiffs 

were  entitled,  independently  of  any  agreement  between  them  and 

the  defendants,  to  pass  over  the  Eastern  Counties  Bailway  between 

Peterborough  and  Wisbeach,  and  thence  on  to  and  over  the  East 

Anglian  *Bailways ;    and   secondly,   that,   whether  they  were  so       [  *so7  ] 

entitled  or  not,  independently  of  their  agreement  with  the  defendants, 

they  were  so  entitled  under  that  agreement. 

The  plaintiffs  did  not  attempt  to  derive,  themselves,  any  rights 
under  their  agreement  with  the  East  Anglian  Bailways  Company, 
or  rely  upon  that  agreement  further  than  as  evidencing  the  consent 
of  that  Company  to  the  use  of  their  lines  by  the  plaintiffs. 

The  argument  on  the  part  of  the  plaintiffs  upon  the  first  point, 
was  made  to  rest  entirely  upon  the  92nd  section  of  the  Bailways 
Clauses  Consolidation  Act,  which  it  was  said  converted  all  railways 
into  public  highways,  and  was  not  controlled  by  the  87th  section  of 
the  same  Act,  giving  powers  to  Companies  to  enter  into  agreements 
as  to  passing  over  each  others'  lines ;  but  whatever  may  be  the 
right  construction  of  the  Consolidation  Act  in  those  respects,  agree- 
ments have  in  this  case,  in  fact,  been  entered  into  with  each  of  the 
Companies  over  whose  lines  the  plaintiffs  claim  the  right  to  pass ; 
and  I  think  that  where  such  agreements  have  been  entered  into, 
the  rights  of  the  parties  can  no  longer  be  governed  by  the  provisions 
of  the  Act ;  but  must  depend  upon  the  terms  of  the  agreements 
which  have  been  made.  I  am  of  opinion,  therefore,  that  the  plain- 
tiffs cannot  maintain  their  case  independently  of  their  agreements 
with  the  defendants. 

With  respect  to  the  second  point,  which,  indeed,  was  mainly 
relied  on  by  the  plaintiffs,  I  think  that  upon  the  true  construction 
of  the  agreement  between  the  plaintiffs  and  defendants,  the  plaintiffs 
are  entitled  to  pass  over  the  Eastern  Counties  Bailway  on  to  the 
East  Anglian  Bailway,  and  to  use  the  Eastern  Counties  Bailway  for 
*that  purpose.  The  recitals  of  this  instrument  show,  that  it  was  [  •sos  ] 
intended  to  grant  some  powers  and  rights  beyond  *the  power  of  [  •309  ] 
using  the  Eastern  Counties  Bailway  from  Peterborough  to  March 
and  Wisbeach ;  and  the  grant  itself  is  not  merely  of  the  right  to 
pass,  to  and  fro,  over  those  parts  of  the  lines  of  railway  belonging 
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ThbGbeat    to  the  Eastern  Counties   Railway  Company,  between  the  Great 
Northern  ^      */ 

Railway  Co.  Northern  Railway  at  Peterborough,   and   the  Eastern   Coanties 

rp^'g         Railway  station  at  Wisbeach  (terms  which  may  of  themselves  weU 

Eastern      be  construed  to  give  the  right  to  pass  over  any  part  of  the  lines) ; 

v/O  Ox€a  lEo 

Railway  Co.  but  also  of  the  right  to  use  all  stations,  watering  places,  sidings, 
and  other  conveniences,  (not  merely  appertaining  to  but)  upon  and 
appertaining  to  the  same  lines,  and  of  the  right  of  access  to  such 
parts  of  the  railway  stations  and  appurtenances  of  the  Eastern 
Counties  Railway  Company,  as  may  be  necessary  and  convenient 
for  the  conduct  and  management  of  the  trains  and  traffic  of  the 
Great  Northern  Railway  Company,  working  (not  merely  on  but)  on 
and  over  the  same ;  and  this  is  followed  by  a  covenant  on  the  part 
of  the  Eastern  Counties  Railway  Company,  to  give  to  the  traffic  of 
the  Great  Northern  Railway  Company  the  same  facilities  and 
[  *3io  ]  assistance  at  their  several  stations,  and  off  the  same,  along  *parts 
of  their  line  which  may  be  traversed  by  the  trains  of  the  Great 
Northern  Railway  Company,  as  is  usually  given,  and  as  shall  for 
the  time  being  be  actually  given  to  their  own  traffic  of  the  same 
class  or  character.  The  construction  contended  for  by  the  plain- 
tiffs seems  to  me,  therefore,  to  be  supported  both  by  the  recital  of 
the  instrument  and  the  terms  of  the  covenant,  which,  I  apprehend, 
must  be  construed  most  strongly  against  the  defendants ;  and  I 
see  nothing  in  the  context  to  alter  that  construction. 

It  was  said,  indeed,  that  the  Eastern  Counties  Railway  Company 
had  not  the  right  at  the  time  to  use  the  junction,  and  could  not 
therefore  intend  to  grant  any  such  right.  But,  independently  of 
the  evidence  in  the  case,  which  I  think  proves  that  the  junction  was 
in  use,  I  think  that  the  Eastern  Counties  Railway  Company,  having 
granted  the  use  of  those  lines,  and  of  all  conveniences  upon  the 
lines,  cannot  object  to  their  grantees  using  the  conveniences  granted 
for  any  purposes  for  which  they  may  be  able  to  apply  them, 
although  they  may  not  themselves  be  entitled  to  use  them  for  such 
purposes. 

It  was  also  said,  that  this  junction  was  beyond  the  limits  of 
deviation  of  the  East  Anglian  Railway ;  but  I  do  not  think  it  is 
competent  to  the  defendants  to  raise  that  objection  against  their 
own  grant. 

If,  therefore,  this  case  had  rested  wholly  upon  the  construction  of 
the  agreement  between  the  plaintiffs  and  the  defendants,  I  should 
have  thought  it  the  duty  of  the  Court  to  interfere  to  some  extent  by 
injunction ;  but  I  think  there  lies  at  the  root  of  this  case  a  question 
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of  public  policy,  which  precludes  the  interference  of  the  Court.    It    the  Great 

NOBTH  KRN 

is  impossible  to  read  the  agreement  between  the  plaintiffs  and  the  railway  Co. 
East  Anglian  Eailways  Company  (l)  without  being  *satisfied  that  it         j,^^ 
amounts  to  an  entire  delegation  to  the  plaintiffs  of  all  the  powers      Bastebn 
conferred  by  Parliament  upon  *the  East  Anglian  Company.    All  railway  Co. 
the  stock  of  that  Company  is  to  be  taken  by  the  plaintiffs  without       [  *3ii  ] 
any  obligation  to  restore  it.      The  plaintiffs  are  to  manage  and       ^  *^'^  ^ 
regulate  the  railways  of  the  East  Anglian  Company  for  the  purposes 
of  the  agreement ;  and  although  in  form  it  is  declared  that  the 
instrument  shall  not  operate  as  a  lease  or  agreement  for  a  lease,  it 
amounts  in  substance  either  to  one  or  the  other.    It  is  framed  in 
total  disregard  of  the  obligations  and  duties  which  attach  upon 
these  Companies ;  and  is  an  attempt  to  carry  into  effect,  without 
the  intervention  of    Parliament,  what  cannot  lawfully    be    done 
except  by  Parliament  in  the  exercise  of  its  discretion  with  reference 
to  the  interests  of  the  public. 

It  is  true  that  the  plaintiffs  do  not  found  their  case  upon  this 
agreement ;  and  that,  whether  the  injunction  be  granted  or  not,  the 
agreement  remains  in  force :  but  it  is  not  less  true  that  the  inter- 
ference of  the  Court  will  promote  the  object  of  the  agreement,  and 
extend  and  facilitate  its  operation;  and  I  think  it  is  the  duty  of  this 
Court  to  withhold  its  interference  when  called  upon  to  act  in  aid  of 
agreements  of  such  a  nature.  My  opinion,  which  I  have  framed 
upon  the  case,  being  thus  dependent  upon  the  legality  of  the  agree- 
ment between  the  plaintiffs  and  the  East  Anglian  Company,  I  will, 
if  the  plaintiffs  desire  it,  send  a  case  for  the  opinion  of  a  court  of 
law  upon  that  question ;  but  if  the  plaintiffs  do  not  desire  to  take 
the  case,  my  order  will  be  to  refuse  the  motion,  and  direct  the  costs 
of  it  to  be  costs  in  the  cause. 

(1)  The  reporter  has  no  copy  of  this  work    over   the    said    East    Anglian 

agreement.    The  bill  and  the  affidavits  liailway,   and  receive  the   tolls   and 

for  the  plaintiffs  thus  described  it :  charges,   and  all  the  income  due  in 

''By  an  agreement,  made  the  16th  respect  of  the  traffic  which  should  be 

of  May,  1851,  between  the  plaintiffs  carried  by  them,  on  the  terms  therein 

and  the  East  Anglian  Bailways  Com-  mentioned.       And    under    the    said 

pauy,  it  was,  amongst  other  things,  agreement,  the  plaintiffs  are  entitled 

agreed,  that  the  plaintiffs  might  and  to  the  use  of  all  the  railways,  works, 

should,  during  the  term  of  twenty-one  and  conveniences  of  the  East  Anglian 

years  from  the  2nd  day  of  June,  1851,  Bailways  Company."    ♦    ♦    ♦ 
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TUBNBB,  COMPANY. 

^•"^-  (9  Hare,  313—327 ;  S.  C.  21  L.  J.  Ch.  816 ;  17  L.  T.  O.  a  46.) 


After  the  creation  of  the  original  shares  in  a  Railway  Company,  a  further 
capital  was  raised  in  half  shares,  upon  which  a  resolution  of  the  directorB 
guaranteed  interest  at  6/.  per  cent  for  ten  yeara.  On  a  motion  by  a  holder 
of  original  shares,  to  restrain  the  Company  from  paying  any  interest  or 
dividends  on  the  half  shares  out  of  the  profits  of  capital  subsequently  created, 
in  preference  to  the  interest  or  dividends  on  the  original  shares,  and  from 
paying  any  preferential  interest  or  dividends  on  the  half  shares,  while  any 
of  the  floating  or  unsecured  debt  of  the  Company  was  unpaid,  except  ont 
of  the  clear  profits  of  the  current  half-year — ^the  Company  entered  into  an 
undertaking  not  to  make  such  pajrments,  unless  under  the  authority  of 
Parliament,  until  the  hearing  or  further  order.  By  a  subsequent  Act  of 
Parliament  it  was  enacted,  that  it  should  be  lawful  for  the  Company  to 
commute  the  guarantee  attached  to  the  half  shares  into  any  other  guarantee 
or  privilege,  perpetual  or  terminable,  which  should  be  agreed  upon  by  four- 
fifths  of  the  shareholdera  of  the  Company  at  meetings,  after  notice,  as  therein 
mentioned.  The  directors  thereupon  proposed  to  commute  the  guarantee 
into  an  annual  payment  for  each  half  share  in  perpetuity.  Upon  a  motion 
to  restrain  the  Company  from  in  any  manner  acting  on  or  giving  effect  to  the 
proposed  scheme  for  the  commutation  of  the  guarantee,  or  from  declaring  or 
paying  any  commuted  or  other  dividend  on  the  original  or  half  shares,  while 
any  of  the  unsecured  debt  remained  due,  and  except  out  of  the  clear  profits 
of  the  current  half-year,  and  so  far  as  such  profits  should  be  sufficient  after 
payment  of  such  debt,  and,  upon  a  cross-motion,  to  discharge  the  undertaking: 
Held,  that  the  Act  of  Parliament  authorising  the  commutation  did  not  take 
the  case  out  of  the  undertaking ;  and  that,  therefore,  the  undertaking  was 
binding  until  the  hearing  of  the  cause,  or  the  further  order  of  the  Coiirt. 

That  the  undertaking  was  not  an  agreement  which  bound  the  defendants 
to  do  nothing  in  the  matter,  the  subject  of  the  injunction,  except  under  the 
order  of  the  Court,  or  unless  the  Court  should  be  of  opinion  that  what  they 
proposed  to  do  was  proper  to  be  done  ;  but  was  in  the  nature  of  an  injunc- 
tion obtained  without  argument,  which  the  defendants  might  apply  to 
discharge. 

That,  upon  the  construction  of  the  resolution,  the  holders  of  half  shares 
were  entitled  to  the  guaranteed  6/.  per  cent,  out  of  any  funds  of  the  Company 
which  could  be  lawfully  so  applied,  and  therefore  out  of  future  profits, 
before  any  dividend  could  be  payable  upon  the  whole  shares. 

That,  independently  of  the  construction  of  the  resolution,  the  Act  of 
Parliament  having  authorised  a  commutation  of  the  guarantee,  and  the 
commutation  having  received  the  consent  required  by  the  Act,  the  Company 
might  lawfully  carry  it  into  effect 

That  the  principles  which  apply  to  partnerships  composed  of  a  limited 
number  of  persons,  apply  to  such  Companies ;  and  that  the  majority  of  the 
partners  in  a  partnership  of  a  limited  number,  constituted  with  similar  pro- 
visions as  to  profits,  could  overrule  the  minority,  upon  the  question,  whether 
profits  should  be  divided  while  debts  of  the  partnership  were  unprovided  for. 

That  the  manner  in  which  profits  were  to  be  ascertained  and  divided  was 

a  question  of  internal  management,  and  within  the  power  of  the  Company 

to  direct. 

This  was  an  application  by  a  proprietor  of  original  shares  in  the 

Company,  to  restrain  the  Company  and  the  directors  from  carrying 
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into  eflfect  a  proposed  scheme  for  the  commutation  of  a  certain      stkvkns 
privilege  or  guarantee,  upon  which  a  subsequently  created  class  of    thk  south 
shares,  called  half  shares,  had  been  subscribed  ;  and  from  declaring  r^,^^7t  Co. 
or  paying  any  dividends,  except  out  of  the  clear  profits  of  the 
current  half  year,  or  whilst  any  unsecured  or  floating  debt  of  the 
Company  should  remain  due. 

The  motion  was  heard  before  the  Vice-Chancellor  in  the  long       [»**] 
vacation. 

Mr.  Stevens  was  of  counsel  for  the  plaintiflf,  and  Mr.  C.  Hall 
for  the  defendants. 

Thb  Yioe-Ghangbllor  : 

There  are  two  classes  of  shares  in  this  Company :  the  original 
shares  and  the  half  shares.     The  original  shares  are  602.  shares, 
and  represent  the  original  capital  of  the  Company,  which,  for  the 
purposes  of  the  present  motion,  may  be  taken  to  have  been  the 
sum  of  1,000,0002.     It  was  in  fact,  1,100,0002. ;  but  in  consequence 
of  a  resolution  passed  immediately  after  the  constitution  of  the 
Company,  2,000  of  the  shares  were  never  issued.    The  half  shares 
of  262.  represent  the  sum    of   600,0002.  increased  capital  of  the 
Company,  authorised  to  be  raised  under  one  of  their  Acts.    The 
half  shares  were  created  on  the  16th  of  March,  1847,  and  have  a 
guarantee  or  privilege  attached  to  them, — the  resolution  of  the 
directors  by  which  they  were  created  being  in  the  following  terms : 
"  That  62.  per  cent,  per  annum  be  guaranteed  until  the  16  th  of  March, 
1867,  upon  all  calls  duly  paid,  and  upon  all  sums  received  in  con- 
templation of  calls  by  authority  of  the  board  of  directors,  in  respect 
of  such  half  shares ;  and  that  the  said  guarantee  shall  not  exclude 
the  shareholders  from  participation  in  any  higher  rate  of  dividend 
for  the  time  being  payable  on  the  whole  shares."    It  appears  that 
no  dividend  or  interest  has  been  paid,  either  on  the  half  shares  or 
on  the  original  shares,  since  the  year  1848 ;  and  in  the  year  1860 
the  Company,  in  addition  to  a  mortgage  and  bond  debt,  to  the 
amount  of  478,1662.,  created  under  the  powers  of  its  Acts,  had 
incurred  a  floating  and  unsecured  debt  to  the  amount  of  97,0002., 
or  thereabouts.     In  this  state  of  circumstances,  a  bill  was  intro- 
duced into  Parliament  in  the  session  of  *1860  for  enabling  the       [  *315  ] 
Company  to  raise,  by  the  creation  of  new  shares,  a  further  capital 
to  be  applied  in  liquidation  of  the  mortgage  and  bond  debt,  and  of 
the  floating  and  unsecured  debt,  and,  as  to  60,0002.,  for  general 
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Stevbns  purposes  ;  and  by  this  bill  it  was  proposed,  that  the  future  income 
Thk  South  of  the  Company  should  be  applied,  first,  in  payment  of  the  interest 
of  the  debts,  and  of  the  shares  to  be  created  for  the  liquidation  of 
them ;  and  then  in  payment  not  only  of  the  preferential  dividend 
guaranteed  upon  the  half  shares,  but  of  the  arrears,  and  any  future 
deficiency  of  such  preferential  dividend,  without  reference  to  the 
period  or  half  year  when  such  deficiency  occurred. 

The  plaintiff  is  a  very  large  holder  of  original  shares  in  the 
Company;  and  upon  the  above  application  to  Parliament  being 
made,  he  filed  his  bill  in  this  Court,  by  which,  as  first  amended, 
after  alleging,  amongst  other  things,  that  the  effect  of  the  resolutions 
by  which  the  half  shares  were  created  was,  that  the  clear  and 
divisible  profits  of  each  current  half  year  were  to  be  the  only  fund 
for  the  payment  of  the  preferential  dividend  ;  and  that  the  profits  of 
one  half  year  were  not  to  be  liable  or  applicable  to  make  good  the 
deficiency  of  such  preferential  dividend  in  any  previous  half  year ; 
that  the  holders  of  the  half  shares  were  not  entitled  to  the  preferential 
dividend  out  of  any  profits  derived  from  increased  capital;  and 
that  the  directors  had  in  hand  profits  of  the  past  year  which  ought 
to  be  applied,  first,  in  payment  of  the  floating  and  unsecured  debt, 
and  then  in  payment  of  a  dividend  upon  the  shares  in  the  Company, 
during  the  period  in  which  such  profits  were  earned ;  but  that  the 
directors  intended  to  apply  the  same  in  payment  of  the  arrears  of 
the  preferential  dividend ;  and  that  such  payment  would  be  illegal : 
he  prayed  an  injunction  to  restrain  the  Company  and  its  directors 
from  paying  any  interest  or  dividends  on  the  half  shares,  in  prefer- 
[  •316  ]  ®nce  to  dividends  or  interest  on  the  *original  shares,  out  of  any  profits 
derived  from  any  other  capital  than  that  which,  at  the  date  of  the 
resolutions  creating  the  half  shares,  had  been  or  could  be  raised  under 
the  provisions  of  the  Company's  Acts ;  and  from  paying  any  pre- 
ferential interest  or  dividends  on  the  half  shares  while  any  of  the 
floating  or  unsecured  debt  was  unpaid,  except  out  of  the  clear  and 
divisible  profits  of  the  current  half  year  properly  applicable  to  the 
payment  of  a  dividend,  and  so  far  as  such  profits  might  be  sufficient 
for  the  purpose. 

The  defendants  having  put  in  their  answer  to  the  original  bill, 
and  thereby  stated  their  intention  to  apply  the  clear  profits  in 
hand  in  paying  to  the  holders  of  the  half  shares  the  preferential 
dividend  upon  such  shares  for  the  half  years  which  had  elapsed 
since  the  shares  were  created,  the  plaintiff,  on  filing  the  amended 
bill,  gave  notice  of  a  motion  for  the  injunction  prayed  by  it.     The 


VOL.  Lxxxix.l      1851.     CH.     9  HARE,  816— 317.  468 

motion  came  on  upon  the  81st  of  July,  1850,  and  was  ordered  to      Stbvens 
stand  over  till  Michaelmas  Term, — the  defendants  undertaking  not    tbr  south 
to  declare  or  pay  any  dividend  in  the  meantime, — and  the  motion,  ^j^^^^yCo 
having  again  come  on  in  Michaelmas  Term,  was  again  ordered  to 
stand  over  till  Hilary  Term,  upon  an  undertaking  by  the  defendants 
in  the  terms  of  the  notice  of  motion. 

The  defendants  then  put  in  answers  to  the  amended  bill;  by 
which  they  stated,  that  until  the  arrangement  after  mentioned  was 
taken  into  consideration,  they  had  considered  that  the  profits  which 
they  had  in  hand  were  applicable  to  the  preferential  dividend, 
including  the  arrears ;  and  that  the  capital  debt  ought  to  be  pro- 
vided for  by  the  creation  of  new  shares,  or  otherwise,  as  Parliament 
might  sanction  ;  but  they  never  intended  to  apply  them  in  payment 
of  interest  or  dividends,  until  such  time  as  the  capital  debt  was  so 
provided  for ;  and  that,  in  fact,  *nearly  all  the  profits  which  they  had  [  •an  ] 
in  hand  had  been  applied  towards  payment  of  capital  debt ;  such 
application  having  been  considered  as  a  temporary  loan,  to  be 
repaid  as  soon  as,  under  the  authority  of  Parliament,  monies  for 
that  purpose  should  have  been  provided.  They  then  referred  to  a 
report  of  the  directors  recommending  the  arrangement  with  the 
holders  of  half  shares,  which  has  since  been  adopted  under  the 
provisions  of  the  Act  of  Parliament  obtained  in  the  last  session ; 
and  to  a  resolution  of  the  shareholders  approving  the  report,  and 
authorising  the  directors  to  apply  to  Parliament  for  powers  to  give 
effect  to  the  recommendation;  and  they  stated,  that  it  was  not 
intended  to  apply  any  profits  to  the  payment  of  interest  or  dividends, 
so  long  as  any  capital  debt  remained  unpaid,  unless  Parliament 
should  have  given  the  Company  such  powers  as  would  justify  such 
application ;  and  in  one  of  the  answers  there  was  a  passage,  to  the 
effect,  that  it  was  not  intended  to  apply  any  profits  to  the  payment 
of  the  preferential  dividend,  till  the  capital  debt  had  been  fully 
paid  off. 

The  motion  again  came  on,  after  the  filing  of  these  answers; 
and  on  the  24th  of  February,  1851,  an  order  was  made  upon  it,  by 
which,  the  defendants  undertaking  that  the  order  should  be  without 
prejudice  to  any  question  between  the  parties,  and  also  undertaking 
to  do  nothing,  unless  under  the  authority  of  Parliament,  contrary 
to  the  notice  of  motion,  until  the  hearing  of  the  cause  or  until 
further  order,  it  was  ordered,  that  the  plaintiff  should  be  at  liberty 
to  amend  his  bill. 

In  pursuance  of  the  liberty  given  by  this  order,  the  plaintiff 
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Stevens      re-amended  the  bill,  and  thereby  prayed  the  injunction  against  the 
Tbe  South    payment  of  the  preferential  dividend,  only  whilst  the  floating  or 
Railway  Co.  ^^^secured  debt  should  remain  due  and  unpaid  or  unprovided  for. 
[  318  ]  The  defendants  by  their  answer  to  the  re-amended  bill  stated, 

that  the  unsecured  debt  amounted  to  upwards  of  100,000/.,  and 
that  the  assets  available  for  payment  of  it  were  under  20,0002. ; 
that  it  could  only  be  paid  off  by  the  creation  of  new  capital  by  the 
authority  of  Parliament,  or  by  applying  the  profits,  after  keeping 
down  the  interest  on  the  mortgage  and  bond  debt,  to  that  purpose ; 
and  that  they  intended  to  apply  such  profits  accordingly,  unless  and 
until  some  other  provision  should  be  made  by  Parliament  for  such 
purpose ;  and  they  also  stated,  that  the  balance  of  profit  remaining 
in  hand,  after  payment  of  the  interest  of  the  mortgage  and  bond 
debt,  was  789Z.  Ids.  Id. ;  which  was  meant  to  be  applied  in  payment 
of  the  unsecured  debt,  subject  to  any  provision  Parliament  might 
make  for  the  payment ;  and  further,  that  the  balance  of  profit  on 
the  next  account  would  be  applied  as  Parliament  might  sanction, 
and,  in  default  of  such  Parliamentary  sanction,  in  liquidation  of  the 
unsecured  debt  of  the  Company. 

At  this  point,  the  proceedings  in  the  original  suit  terminated ; 
but  the  bill,  which  was  introduced  into  Parliament  in  the  session 
of  1850,  having  been  rejected,  the  defendants,  in  the  last  session  of 
Parliament,  applied  for  and  obtained  an  Act(i),  by  which,  after 
providing  for  the  creation  of  shares  or  stock  in  place  of  a  like  amount 
of  the  mortgage  or  bond  debt,  it  was  enacted  (sect.  7),  that,  subject 
to  the  rights  of  the  holders  of  the  shares  or  stock  created  in  place  of 
the  mortgage  and  bond  debt,  it  should  be  lawful  for  the  Company 
to  commute  the  guarantee  and  privilege  attached  to  the  half  shares 
into  any  other  guarantee  or  privilege,  whether  perpetual  or 
terminable,  which  might  be  agreed  upon  in  manner  after  mentioned, 
as  an  equivalent  for  the  existing  guarantee  and  privilege ;  and  to 
attach  such  new  or  altered  guarantee  and  privilege  to  the  half 
shares  or  to  any  stock  into  which  the  same  might  be  converted ; 
[  ♦sia  ]  *but  it  was  (by  section  8)  enacted,  that  no  commutation  of  half 
shares  should  be  made  under  the  powers  of  the  Act,  until  a  scheme, 
setting  forth  the  particulars  thereof,  and  especially  the  fixed  or 
rateable  dividends  proposed  to  be  attached  to  the  half  shares  or  to 
the  stock  into  which  they  might  be  converted,  in  substitution  for 
the  6Z.  per  cent,  guaranteed,  and  the  privileges,  if  any,  to  be  secured 
to  the  holders  thereof,  should  have  been  sent  to  each  shareholder ; 
(I)  Stat.  14  &  lo  Vict.  c.  liii.  (local  and  personal)  (3rd  July,  1851). 
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nor  without  the  concurring  votes  of  the  holders  of  at  least  four-  Stevens 
fifths  of  the  whole  shares,  and  of  the  holders  of  at  least  four-fifths  thb  South 
of  the  half  shares,  represented  at  a  meeting  to  be  convened  by  the  ^  ^^^^^co 
directors,  for  the  purpose  of  taking  the  scheme  into  consideration  ; 
with  a  proviso  that  such  consent,  if  given,  should  be  binding  and 
conclusive  on  all  the  shareholders  in  the  Company;  and,  after 
providing  for  the  cancellation  of  the  2,000  unissued  shares  in  the 
original  capital,  and  of  certain  other  shares  which  had  been 
surrendered  and  forfeited,  it  was  (by  sect.  12)  enacted,  that,  subject 
to  the  provisions  of  the  Act,  the  Company  might  create  and  issue 
shares  in  the  stead  and  to  the  nominal  amount  of  the  cancelled 
shares  ;  and  that  the  monies  raised  thereby  should  be  applicable  to 
the  general  purposes  of  the  undertaking  authorised  by  the  Company's 
Acts ;  with  a  proviso  that  the  existing  debts  of  the  Company,  other 
than  the  mortgage  and  bond  debt,  should  be  paid  thereout.  The 
Act  contained  further  provisions  as  to  the  shares  to  be  thus  created, — 
that  the  Company  should  not,  by  the  creation  of  them,  increase  the 
capital  of  1,600,000/.,  which  they  were  authorised  to  raise — that  20Z. 
per  cent,  should  be  the  greatest  amount  of  any  one  call — and  two 
months  at  least  the  interval  between  successive  calls — and  that  the 
aggregate  amount  of  calls  on  any  share  in  any  year  should  not 
exceed  four-fifths  of  the  nominal  amount  of  the  share ;  that  the 
shares  should  not  be  created  without  the  consent  of  at  least  four- 
fifths  of  the  votes  of  the  shareholders  present  at  a  meeting  of  the 
Company  to  be  *specially  convened  for  the  purposes  of  determining  [  *320  j 
as  to  such  creation;  with  a  proviso,  that  the  consent,  if  given, 
should  be  binding  on  all  the  shareholders ;  that  the  holders  of  the 
shares  should  be  entitled  in  respect  thereof  to  a  certain  number  of 
votes,  but  should  not  in  respect  thereof  have  any  vote  as  to  the 
commutation  or  conversion  of  the  half  shares  ;  and  that,  subject  to 
the  provisions  of  the  Act,  the  Company  might  issue  the  shares  at 
such  times  and  of  such  amounts,  and  in  such  classes,  and  bearing 
such  interest  or  dividend,  preferential  or  otherwise,  and  with  such 
privileges,  and  on  such  terms  and  conditions,  and  generally  in  such 
manner,  as  the  Company,  with  the  consent  of  four-fifths  of  the  votes 
of  the  shareholders  present  at  a  general  meeting,  to  be  specially 
convened  for  the  purpose,  should  determine. 

In  pursuance  of  the  provisions  of  this  Act,  the  directors  of  the 
Company  prepared  and  issued  a  scheme  for  the  commutation  of  the 
half  shares,  by  which  scheme  it  was  proposed  that  the  existing 
guarantee  or  privilege  attached  to  those  shares  should  be  commuted 
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Stbvbnb  as  follows :  that  each  half  share  should  bear  a  fixed  dividend  in 
The  South  perpetuity,  at  the  rate  of  10«.  9d,  per  annum,  payable  half-yearly, 
rau.wa?Co.  ^  priority  to  all  other  dividends,  except  on  shares  or  stock  created 
in  substitution  for  the  mortgage  or  bond  debt.  That  the  substituted 
guarantee  and  privilege  should  take  effect  from  the  15th  of  September, 
1850.  That  the  first  payment  in  respect  thereof  should  be  a 
dividend  at  the  rate  aforesaid,  for  the  half  year  ending  the  15th  of 
March,  1861 ;  and  thereafter  that  the  fixed  dividend  should  be  paid 
half-yearly.  That  the  substituted  guarantee  and  privilege  should 
be  received  as  a  full  satisfaction  for  all  arrears  and  future  pajmaents 
of  interest  originally  guaranteed  on  the  half  shares,  and  in  satis- 
faction of  all  further  claims  thereon  to  the  15th  of  March,  1857  ;  but 
that,  in  case  the  surplus  net  revenue  should  permit  a  dividend  to  be 
[  *S2i  ]  made  *in  respect  of  the  50Z.  shares,  exceeding  62.  per  cent,  per 
annum,  the  commutation  should  not  exclude  the  holders  of  the 
half  shares  from  participating  in  the  surplus,  rateably  with  the 
holders  of  the  502.  shares ;  and  that,  after  the  15th  of  March,  1857, 
the  holders  of  the  half  shares  should,  in  addition  to  the  fixed 
dividend  of  lOs.  9d.  per  half  share,  be  entitled  to  the  same  rate  of 
dividend  per  cent,  as  that  which  might  from  time  to  time  be  declared 
in  respect  of  the  whole  shares.  This  scheme  appears  to  have  been 
founded  on  the  report  of  an  actuary,  that  the  10s.  9^.  per  half  share 
in  perpetuity  was  equal  in  value  to  the  61.  per  cent,  originally 
guaranteed  for  the  period  of  ten  years  during  the  part  of  that  period 
for  which  it  had  not  been  paid. 

Notice  having  been  given  of  an  extraordinary  meeting,  for  the 
purpose  of  taking  this  scheme  into  consideration,  the  plaintiff  filed 
a  supplemental  bill,  by  which,  after  alleging  that  the  Act  of  the 
last  session  does  not  contain  any  provision  authorising  the  profits 
of  the  undertaking  to  be  divided  among  the  shareholders  by  way  of 
dividend,  so  long  as  any  of  the  capital  or  unsecured  debt  remains 
unpaid  or  unprovided  for  ;  and  that  the  payment  of  any  dividend 
out  of  profits  whilst  the  debt  is  unpaid,  will  be  a  breach  of  duty  on 
the  part  of  the  directors,  and  a  violation  of  the  undertaking ;  and 
further  alleging,  that  it  is  uncertain  whether  the  new  shares  will  be 
issued,  and  if  issued,  whether  they  will  be  taken,  and  whether  the 
calls  upon  them  will  be  paid,  and  that  the  profits  ought  not  to  be 
divided  until  a  fund  shall  have  been  actually  obtained  for  payment 
of  the  unsecured  debt ;  and  also  alleging,  that  the  proposed  scheme 
is  not  authorised  by  the  provisions  of  the  Act ;  and  that  it  is  beyond 
the  authority  of  the  directors  to  propose,  and  of  the  meeting  to 
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confirm  :  he  has  prayed  an  injunction  to  restrain  the  Company  and      Stbvkns 
the  directors  from  in  any  manner  acting  on,  or  giving  *eflFect  to,    xhr  South 
the  proposed  scheme  for  the  commutation  of  the  privilege  or  ^^^^^^^^n 
guarantee  attached  to  the  Imlf  shares,  and  from  paying  or  declaring       [  ^322  ] 
any  commuted  or  other  dividend  on  any  of  the  original  or  half 
shares  in  the  Company,  while  any  of  the  unsecured  or  floating  debt 
remains  due  and  unpaid,  and  except  out  of  the  clear  and  divisible 
profits  of  the  current  half-year  for  the  time  being,  properly  applicable 
to  the  payment  of  a  dividend ;  and  so  far  as  such  profits,  after 
payment  of  such  debts,  shall  be  sufficient  for  that  purpose. 

The  plaintiff  has  now  moved  upon  the  supplemental  bill  for  the 
injunction  prayed  by  it.  The  motion  was,  in  the  first  instance, 
made  before  the  scheme  for  commutation  had  been  submitted  to 
the  shareholders  according  to  the  provisions  of  the  Act ;  and  it  then 
stood  over,  in  order  that  the  scheme  might  be  laid  before  the 
shareholders,  and  to  afford  the  plaintiff  the  opportunity  of  con- 
sidering its  effect,  it  having  been  suggested,  that  the  adoption  of 
the  scheme  would  enable  an  immediate  dividend  to  be  made  on  the 
original  as  well  as  on  the  half  shares.  The  scheme  having  been 
submitted  to  the  shareholders  and  approved  by  them,  but  being  still 
objected  to  by  the  plaintiff,  the  motion  was  again  brought  on  and 
argued. 

Upon  the  argument  of  the  motion,  it  was  agreed,  that  the  case 
should  be  considered  as  a  counter-motion  on  the  part  of  the 
defendants,  to  discharge  the  undertaking  of  the  24th  of  February, 
1851,  had  come  on  with  the  motion  for  the  injunction. 

The  case,  therefore,  falls  to  be  considered  in  three  points  of  view  : 
First,  whether  the  Act  of  last  session  contains  any  such  authority 
of  Parliament  as  will  take  the  case  out  of  the  undertaking. 
Secondly,  whether,  if  the  case  be  within  the  undertaking,  the 
defendants  are  entitled  to  be  ^relieved  from  it.  And,  thirdly,  [  *323  ] 
whether,  if  the  undertaking  be  put  out  of  the  case,  the  plaintiff  is, 
upon  the  merits,  entitled  to  the  injunction. 

As  to  the  first  point,  I  am  of  opinion,  that  the  Act  of  last  session 
does  not  contain  any  such  authority  as  will  take  the  case  out  of  the 
undertaking.  The  undertaking  must  be  construed  most  strongly 
against  the  parties  by  whom  it  was  given ;  and  I  think  that 
authority,  by  positive  enactment  or  by  necessary  conclusion  from 
the  other  provisions  of  the  Act,  was  required  to  take  the  case  out 
of  its  reach ;  and  that  it  is  not  sufficient  for  that  purpose  that 
Parliament  has  not  prohibited  the  payment  of  the  dividend,  or 
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STEVKKs  may  have  contemplated  that  it  might  be  paid  consistently  with  the 
The  South  provisions  of  the  Act.  It  was  argued,  that  Parliament  must  have 
Devon  intended  the  dividend  to  be  paid,  because  it  has  appropriated  the 
capital  to  be  raised  by  the  new  shares,  which  is  payable  only  by 
instalments,  to  the  payment  of  the  floating  or  unsecured  debt,  and 
has  made  no  provision  for  recouping  the  profits,  if  applied  in  the 
payment  of  it ;  and,  again,  because  the  new  shares  are  postponed 
to  the  half  shares ;  and  if  the  dividends  are  not  paid  upon  the  half 
shares,  no  dividends  can  be  paid  upon  the  new  shares.  But  these 
arguments  lead  to  no  certain  conclusions.  There  may  be  difficulties 
in  carrying  out  the  Act  which  may  not  have  been  foreseen  ;  but  I 
cannot  impute  to  Parliament  the  intention  to  authorise  by  the  Act 
the  payment  of  the  dividend  out  of  the  profits :  as  the  effect  of  such 
a  construction  would  be,  either  to  compel  the  creditors  to  wait  for 
payment  until  funds  sufficient  for  the  purpose  were  raised  by  means 
of  the  new  shares ;  or,  if  they  desired  more  immediate  payment,  to 
drive  them  upon  the  stock  and  assets  of  the  Company,  which  it  was 
the  manifest  object  of  the  Act  to  preserve. 
[  *824  J  It  is  necessary,  therefore,  to  consider  the  case  upon  the  *second 

point,  whether  the  defendants  are  entitled  to  be  relieved  from  the 
undertaking.  It  was  argued  on  the  part  of  the  plaintiff,  that  the 
defendants  could  not  be  so  entitled,  unless  the  Court  was  of  opinion, 
that  what  they  proposed  to  do  was  proper  to  be  done ;  but  I  do  not 
think  this  argument  can  be  maintained.  It  is  true,  that  the  under- 
taking having  been  entered  into  upon  the  motion  being  finally 
disposed  of,  and  being  contained  in  an  order  which  could  only  be 
made  by  arrangement  between  the  parties,  may  well  be  considered 
as  an  agreement  on  the  part  of  the  defendants ;  but  it  is  an  agree- 
ment only  to  do  nothing  contrary  to  the  then  pending  notice  of 
motion,  unless  under  the  authority  of  Parliament,  until  the  hearing 
of  the  cause  or  until  the  further  order  of  the  Court,  terms  which  do 
not  appear  to  me  to  import,  that  nothing  contrary  to  the  notice  of 
motion  was  to  be  done,  except  under  the  order  of  the  Court.  Had 
this  been  the  intention  of  the  parties,  the  order  would,  I  think,  have 
been  differently  expressed ;  the  more  so,  as  express  reference  is 
made  to  the  authority  of  Parliament.  I  see  nothing,  therefore, 
which  could  have  precluded  the  defendants  from  asking  the  opinion 
of  the  Court  upon  the  question,  whether  they  ought  any  longer  to 
be  bound  by  the  undertaking,  even  if  the  circumstances  of  the  case 
had  remained  wholly  unaltered;  but  I  think  that,  at  all  events, 
there  is  enough  of  alteration  in  the  circumstances  of  the  case,  to 


0L.LXXXIX.1      1851.     CH.     9  HA.RE,  824-826,  "469 

warrant  the  defendants  in  calling  for  the  judgment  of  the  Court      Strvkns 
upon  that  question,  for  the  profits  in  hand  are  now  of  much  greater    thk  South 
amount  than  they  were  at  the  period  when  the  undertaking  was  r^j^^^co 
given;   and  the  power  which  has  been  given   by  Parliament  to 
commute   the  preferential  dividend,   has   afforded   the   Company 
better  prospects  than  they  then  had  of  raising  money  for  the  pay- 
ment of  the  unsecured  or  floating  debt.     In  my  opinion,  therefore, 
the  defendants  have  the  right  to  move  to  discharge  the  undertaking, 
and  the  case  must  be  considered  exactly  as  it  would  have  stood  if  an 
injunction  in  *the  terms  of  the  undertaking  had  been  granted  as  of       I  *325  ] 
course,  and  without  the  matter  having  been   mentioned   to  the 
Court,  and  the  defendants  had  moved  to  dissolve,  and  the  plaintiff 
to  extend  the  injunction. 

I  proceed,  therefore,  to  consider  the  question  upon  the  third  point 
— whether,  upon  the  merits  of  the  case,  the  plaintiff  is  entitled  to 
the  injunction. 

The  case  on  his  part  appears  to  rest  on  three  grounds :  first,  that 
the  holders  of  half  shares  are  not  entitled  to  profits  derived  from 
increased  capital ;  secondly,  that  the  holders  of  half  shares  are  only 
entitled  to  dividends  out  of  current  profits,  and  are  not  entitled  to 
arrears  of  dividends  out  of  the  profits  of  subsequent  years ;  and 
thirdly,  that  the  earnings  of  the  line  cannot  lawfully  be  applied  to 
the  payment  of  dividend,  while  the  floating  or  unsecured  debt 
remains  unpaid  and  unprovided  for. 

As  to  the  first  point,  it  is  unnecessary  to  say  more  than  that  the 
profits  now  in  question  are  not  derived  from  any  increased  capital ; 
and  as  to  the  second  point,  I  think,  that  as  between  the  holders  of 
half  shares  and  of  the  whole  shares,  the  holders  of  the  half  shares 
were  upon  the  construction  of  the  resolution,  by  which  those  shares 
were  created,  well  entitled  to  the  61.  per  cent,  guaranteed  out  of  any 
funds  of  the  Company,  which  could  be  lawfully  applied  to  the  pay- 
ment of  it,  and,  therefore,  out  of  future  profits,  before  any  dividend 
could  be  payable  upon  tiie  whole  shares.  This  appears  to  me  to  be 
the  plain  import  of  the  resolution ;  and  the  Court  would  not,  I 
think,  be  justified  in  putting  a  strained  construction  upon  it,  on 
behalf  of  the  holders  of  the  whole  shares,  at  whose  instance  and  for 
whose  benefit  the  half  shares  were  created.  If  this  part  of  the 
case  had  depended  upon  the  construction  of  the  resolution,  there 
would  not,  in  my  opinion,  have  been  suflScient  doubt  upon  it  to  have 
justified  the  Court  in  *interfering  by  injunction  ;  but,  I  think  that,  [  •^26  ] 
independently  of  the  question  of  construction,  the  Act  of  last  session 
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having  atithorised  the  commutation  of  the  guarantee,  and  the  com- 
mutation having  been  made  with  the  consent  required  by  the  Act» 
the  point  must  be  considered  to  be  at  rest. 

The  remaining  point  to  be  considered  is  the  payment  of  the 
dividend  whilst  the  floating  or  unsecured  debt  is  unpaid,  and,  except 
by  the  power  to  create  new  shares,  is  unprovided  for ;  and  I  am  of 
opinion,  that  the  Court  ought  not,  upon  this  ground,  to  interfere  by 
injunction.  I  think  that  the  clause  relating  to  dividends,  which  is 
contained  in  the  Company's  first  Act  (i),  and  which  was  referred  to 
in  this  branch  of  the  argument,  is  to  be  considered  as  directory.  It 
does  not  point  out  the  manner  in  which  the  profits  are  to  be  ascer- 
tained, or  in  what  manner  the  scheme  by  which  they  are  to  be  shown 
is  to  be  prepared.  If  such  a  clause  was  inserted  in  a  deed  of 
partnership,  between  a  limited  number  of  individuals,  who  had 
agreed  to  bring  in  capital  by  instalments,  I  think  the  majority  of 
the  partners  could  overrule  the  minority  upon  the  question,  whether 
profits  should  be  divided  while  the  debts  of  the  partnership  were 
unprovided  for;  and  the  principles  which  apply  to  partnerships 
limited  in  number,  apply  also  to  these  great  Companies.  I  think 
also,  that  the  question  upon  this  third  ^point  is  one  of  internal 
management,  with  which  the  Court  cannot  interfere ;  and  that  the 
case  of  Broione  v.  The  Monmouthshire  Railway  and  Canal  Company  (2) 
goes  far  to  govern  the  present. 

It  was  attempted  in  the  first  instance  to  support  the  plaintiff's  case 
upon  the  ground  that  the  proposed  scheme  for  commutation  was  tUtra 
but  on  my  intimating  an  opinion  unfavourable  to  that  view, 


vire8  , 


the  point  was  not  further  pressed,  and  I  think  no  weight  is  due  to  it. 
The  plaintiff  also,  in  the  argument,  relied  much  upon  the  state- 
ments of  the  answers  as  to  the  intention  of  the  defendants,  and  upon 
the  state  of  the  Company's  affairs,  and  the  alleged  invalidity  of  a 
resolution  which  appears  to  have  been  passed  for  the  creation  of 
the  new  shares ;  but,  I  think  that  the  defendants  have  not,  by 
the  answers,  precluded   themselves  from  disputing  the  right  to 


(1)  Stat  7  &  8  Vict.  c.  Ixviii.  (local 
and  personal),  a.  128:  "That  pre- 
viously to  every  ordinary  meeting  the 
directors  shall  cause  a  scheme  to  be 
prepared,  showing  the  profits,  if  any, 
of  the  Company  for  the  period  cur- 
rent since  the  immediately  preceding 
ordinary  meeting,  and  apportioning  the 
same,  or  so  much  thereof  us  they  may 
consider  applicable  to  the  purposes  of 


dividend,  among  the  shareholders, 
according  to  the  shares  held  by  them 
respectively,  the  amount  paid  thereon, 
and  the  periods  daring  which  the  same 
may  have  been  paid,  and  shall  exhibit 
such  scheme  at  such  ordinary  meeting ; 
and  at  such  meeting  a  dividend  may 
be  declared  according  to  such  scheme." 
(2)  88  R.  R.  408  (13  Beav.  32). 
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the  injunction ;  and  for  the  reasons  above  given,  I  do  not  think 
it  necessary  to  enter  upon  the  other  points. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  undertaking 
ought  to  be  discharged,  and  the  injunction  refused.  It  must  not, 
however,  be  understood,  that  I  give  any  authority  for  the  payment 
of  the  dividend.  I  discharge  the  undertaking,  upon  the  ground  that 
the  defendants  are  entitled  to  the  opinion  of  the  Court,  whether  the 
injunction  should  be  granted  ;  and  I  refuse  the  injunction,  upon  the 
ground  that  the  plaintiff  has  not  made  out  a  sufficient  case  for  the 
interference  of  the  Court.  The  costs  of  the  motion  must  be  costs  in 
the  cause. 
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t. 
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ATTOKNEY-GENERAL   v.   The  BISHOP  of 
WORCESTER  (1). 

(9  nare,  328—369 ;  S.  C.  21  L.  J.  Ch.  25  ;  16  Jur.  3;  18  L.  T.  0.  S.  86.) 

If  a  scheme  for  the  regulation  of  a  charity,  settled  by  a  decree,  does  not 
operate  beneficially  for  the  charity,  and  the  Attorney -General  considers  that 
the  interests  of  the  charity  would,  consistently  with  the  foundation,  usage, 
and  law,  be  promoted  by  an  alteration  of  the  scheme,  it  is  competent  to 
him  to  apply  to  the  Court  for  such  an  alteration ;  but  schemes  which  have 
been  settled  under  the  directions  of  the  Court  ought  not  to  be  disturbed 
upon  merely  speculative  views,  or  in  matters  of  discretion  or  regulation, 
upon  which  Judges  or  Attorneys -General  may  differ  in  opinion,  or  except 
upon  substantial  grounds  and  clear  evidence,  not  only  that  the  scheme  does 
not  operate  beneficially,  but  that  it  can,  by  the  alteration,  be  made  to  do  so 
consistently  with  the  object  of  the  foundation. 

Where  a  summary  jurisdiction  is  created  by  Parliament,  it  must  be 
deemed  to  be  the  intention  of  the  Legislature  (in  the  absence  of  any  restric- 
tion) that  the  proceedings  under  it,  when  resorted  to,  shall  have  the  same  force 
and  effect  as  the  proceedings  under  the  ordinary  jurisdiction  for  which  it  is 
substituted. 

There  is  no  general  rule  against  the  admission  of  boarders  in  grammar 
schools ;  but  the  number  of  boarders  admitted  ought  not  to  be  such  as  in 
any  manner  to  affect  the  admission  of  free  boys,  or  the  means  of  educating 
them  to  the  best  advantage,  according  to  the  provisions  of  the  scheme. 

The  power  of  the  Court  to  make  alterations  as  times  and  circumstances 
require,  in  schemes  settled  by  its  decrees  for  the  management  of  charities, 
does  not  depend  upon  the  character  in  which  the  decree  has  been  made  by 
the  Lord  Chancellor. 

An  information,  at  the  relation  of  G.  Griffiths  and  others,  against 

the  trustees  of  Kidderminster  School,  and  against  the  head  master, 

under  master,  and  a  retired  under  master  of  the  school.     It 

prayed    a    declaration    that    the    whole   income   of   the    charity 

{})  A.'G,   V.    8t.    John's    Hospital,  L.  J.  Ch.  544,  16  L.  T.  605 ;  ^.-G^.  v. 

Bath  (1865)  L.  K.  1  Oh.  92,  35  L.  J.  Stewart  (1872)  L.  R.   14  Eq.    17,   26 

Ch.  207,    13  L.   T.   616;    Manchester  L.  T.  419. 
School  case  (1867)  L.  R.  2  Ch.  497,  36 


1861. 
May  27,  29, 

30. 

June  2,  3. 

Nov,  8. 

Turner, 
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A.-G.        ought  to  be  applied  for  the  benefit  of  the  school;  that  the  free 

Bishop  of     Bcholars  ought  not  to  be  required  to  make  any  payments  for  their 

WoacKSTEB.   education ;  that,  in  the  administration  of  the  charity,  children  who, 

or  whose  parents,  are  members  of  the  Church  of  England,  ought 

[  ♦329  ]  not  to  have  an  *advantage  or  privilege  over  children  who,  or  whose 
parents,  are  not  members  of  the  Church  of  England ;  and  that  all 
boys  who  can  read  and  write  are  proper  objects  of  the  charity.  The 
information  also  prayed  the  declaration  of  the  Court,  whether  the 
masters  of  the  school  ought,  or  ought  not,  to  be  allowed  to  take 
boarders ;  and  it  prayed,  that  several  orders  which  had  been  made 
by  the  Court  in  relation  to  the  school  might  be  discharged ;  and 
that  it  might  be  referred  to  the  Master  to  settle  a  proper  scheme  for 
the  general  regulation  and  management  of  the  charity,  having 
regard  to  such  declarations;  and  that  an  exchange  of  an  estate 
belonging  to  the  charity,  called  the  Qreenhill  estate,  for  a  house  and 
estate  called  Woodfield,  might  be  set  aside,  or  that  the  defendant, 
William  Cockin  (the  head  master)  might  be  decreed  to  make 
good  to  the  charity  the  damage  occasioned  thereto  by  the  exchange. 
The  earliest  notice  of  the  foundation  of  the  Kidderminster  School 
is  contained  in  an  inquisition  taken  in  the  9th  year  of  Charles  I., 
by  virtue  of  a  commission  under  the  Great  Seal,  according  to  the 
statute  48  Eliz.  c.  4.  By  this  inquisition  it  was  found,  that  various 
parcels  of  land  had  been  theretofore  conveyed  to  the  use  and  for  and 
towards  the  maintenance  of  schoolmasters  and  a  free  school,  for  the 
education  of  children  and  youth  in  Kidderminster  in  good  literature 
and  learning.  Upon  this  inquisition  the  Commissioners  made  a 
decree,  whereby,  after  various  provisions  relating  to  the  letting  and 
the  mis- employment  of  the  rents  of  the  land,  which  were  described 
as  belonging  to  the  free  school,  they  gave  directions  for  the  future 
regulation  of  the  school,  the  qualification  and  government  of  the 
masters,  and  the  application  of  the  income  of  the  charity  (i).   Some 

[  *330  J  ^exceptions  were  taken  to  this  decree,  and  were  referred  to  the 
Commissioners    for    their     consideration.      The    Commissioners 

[  •SSI  ]  *certified  in  favour  of  some  alterations  in  the  decree  as  to  several 
matters  affecting  the  tenants ;  and  the  case  having  then  come  before 
the  Lord  Keeper  Coventry,  upon  the  exceptions  and  the  certificate, 
he,  on  the  12th  of  June,  in  the  18  Charles  I.,  made  a  decree,  by 
which,  according  to  the  powers  and  authority  in  that  behalf  given 
to  him  by  the  statute,  he  ordered  that  the  decree  of  the  Commis- 
sioners, and  all  the  matters  therein  contained,  should  be  ratified  and 
(1)  [It  is  not  thought  necessary  to  reprint  the  decree.] 
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confirmed  by  the  decree  and  authority  of  this  Court,  according  to  the        a.-g. 
alterations  in  the  said  certificate.     The  property  of  the  charity  was     bishop  of 
from  time  to  time  conveyed  to  new  trustees ;  and  in  the  year  1825  a   Woboksteb, 
scheme  for  the  appointment  of  trustees  of  the  charity  was  settled 
under  an  order  of  the  Court.    The  Bishop  of  Worcester  and  his  chan- 
cellor, and  the  high  bailifif  of  Kidderminster,  were  always  retained  as 
trustees,  in  conformity  with  the  decree  of  the  Commissioners*;  and 
no  alteration  in  the  trusts  declared  by  the  decree  appeared  to  have 
been  made,  or  attempted  to  be  made,  down  to  the  year  1842. 

By  an  order  of  the  Court,  dated  the  18th  of  April,  1842,  and 
made  upon  the  petition  of  the  then  trustees,  in  the  matter  of  the 
charity,  under  the  title  of  "  The  Matter  of  the  Free  Grammar 
School  of  Kidderminster,  in  the  County  of  Worcester,"  it  was 
referred  to  the  Master  to  approve  of  a  scheme  for  the  future 
regulation  and  government  of  the  free  grammar  school,  regard 
being  had  to  the  provisions  of  the  Act,  8  &  4  Yict.  c.  77  {}) ;  and 
the  Attomey-General,  by  his  counsel  or  solicitor,  was  to  be  at 
liberty  to  attend  the  Master  on  the  matter  referred  to  him. 

In  pursuance  of  this  order  the  Master  made  his  report,  *dated  [  *^^^  ] 
the  19th  of  November,  1844,  by  which — after  certifying  that  he 
had  been  attended  by  the  solicitors  for  the  petitioners  and  for  the 
Attorney-General,  and  stating,  that  it  appeared  by  an  affidavit  laid 
before  him,  that  the  yearly  income  of  the  charity  estates  was,  in 
the  year  1825,  491Z.  19«.  Id.,  or  thereabouts ;  and  that  the  then 
present  yearly  income  of  the  charity  amounted  to  5071.  5«.,  or 
thereabouts ;  and  that  certain  leases  would  shortly  fall  in,  when  it 
was  probable  the  income  would  increase  considerably ;  that  the 
school  was  then  divided  into  two  departments,  the  upper  school 
and  the  lower  school ;  that  the  number  of  free  scholars  attending 
the  free  school  then  amounted  in  the  upper  school  to  eight,  and  in 
the  lower  school  to  forty ;  and  that  the  number  of  free  scholars  for 
many  years  past  had  not  exceeded  that  number ;  but  that  if  the 
school  were  placed  under  improved  management  and  regulations, 
it  was  probable  the  number  of  scholars  would  be  increased ;  that 
the  Eev.  Thomas  Morgan,  the  then  head  master  of  the  free 
grammar  school,  was  of  the  age  of  eighty  years,  or  thereabouts, 
and  was  willing  to  resign  his  office,  on  having  a  retiring  pension, 
under  the  provisions  of  the  Grammar  School  Act — he  found  that 
Mr.  William  Fawkes,  the  late  under  master  of  the  school,  was  in 

(1)  An  Act  for  improving  the  Condition  and  extending  the  Benefits  of 
Grammar  Schools. 
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A.-G.        the  seventieth  year  of  his  age,  and  had  resigned  his  office  npon  an 
BI8U0P  OF    understanding  that  he  should  be  allowed  a  retiring  pension  of  lOOL 

oacBSTKB,  ^  y^j^^  £qj.  j-j^^  under  the  provisions  of  the  said  Act.  And  he  set 
forth,  in  the  second  schedule  to  the  report,  the  scheme  which  he 
approved  for  the   future  regulation  and  government  of  the  free 

[  'aaa  ]  school  (i).  The  report  *was  confirmed  by  an  order  of  the  13th  of 
December,  1844,  and  the  scheme  was  directed  to  be  carried  into 

[  '334  ]  effect.  This  *order  was  made  upon  the  petition  of  the  then 
trustees,  in  the  matter  of  the  charity,  under  the  same  title  as 
before ;  and  the  Attorney-General  appeared  upon  the  petition. 

[  835  ]  Upon  the  retirement  of  the  Rev.  T.  Morgan  from  the  head  master- 

ship of  the  school,  pending  the  above  proceedings,  and  on  the  2l8t  of 
February,  1843,  the  Rev.  W.  Gockin  was  elected  to  be  head  master  in 
his  place.  And  in  some  circulars  which  appear  to  have  been  issued 
for  the  information  of  candidates,  with  reference  to  the  election,  it 
was  stated  that  the  master  would  be  allowed  to  take  any  number  of 
boarders  the  house  would  accommodate ;  that  the  school  was  open  to 
the  parish  at  large ;  that  there  was  no  payment  with  scholars ;  and 
that  the  course  of  education  was  classical  and  mathematical.  The 
number  of  free  pupils  in  the  school  was  also  stated,  and  it  was  men- 
tioned that  there  were  at  that  time  no  boarders.    Mr.  Fawkes,  the 

[  *a»6  ]  under  ^master  of  the  school,  having  also  retired  from  his  office,  as 
stated  in  the  report,  on  the  25th  of  March,  1844,  the  Rev.  Edward 
Brine  was  appointed  under  master  in  his  place. 

Soon  after  Mr.  Gockin  was  appointed  to  be  head  master  of  the 
school,  and  in  the  month  of  September,  1848,  he  purchased  a 
house  in  the  borough  of  Kidderminster,  called  Woodfield  House, 
with  about  nine  acres  of  land  attached  to  it,  and  fitted  up  the 
house  for  boarders.  It  appears  to  have  been  made  capable  of 
accommodating  about  fifty  boarders;  and  under  the  12th  article 
of  the  scheme,  Mr.  Cockin  was  allowed  to  riaside  in  this  house,  and 
had  ever  since  resided  in  it,  and  taken  boarders  there.  The  house 
and  lands  thus  purchased  by  Mr.  Cockin  were,  in  the  year  1848, 
exchanged  by  him  with  the  trustees  of  the  charity  for  another 
estate  in  the  parish  of  Kidderminster  belonging  to  the  charity,  and 
called  the  Greenhill  estate,  containing  about  50  acres.  This 
•  exchange  was  effected  under  the  powers  of  the  Act,  1  &  2  Geo.  IV. 
c.  92  (2),  for  authorising  the  exchange  of  charity  lands;   and  all 

(1)  [The  provisions  of  the  scheme,  (2)  An  Act  to  authorise  the  exchange 

set  forth  at  length  in  the  onginal  of  lands,  &c.,  subject  to  trusts  for  chant- 
report,  nre  not  retained.]  able  ptirposes,  for  other  lands,  &c 
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the  provisions  of  the  Act  appeared  to  have  been  duly  observed,         a..g. 
including  the  valuation  required  by  it.     The  exchange  was  com-     bishop  op 
pleted  by  a  deed,  dated  the  8rd  of  February,  1848,  by  which  the    Worcester. 
Woodfield  estate  was  conveyed  to  the  trustees  of  the  school,  and 
the  Qreenhill  estate  to  Mr.  Gockin.     And  Mr.  Gockin  afterwards 
sold  the  Qreenhill  estate. 

Although  Mr.  Gockin  was  thus  permitted  to  reside  in  Woodfield 
House,  it  appeared  that  the  school  continued  down  to  this  time  to 
be  carried  on,  as  it  had  before  been,  in  an  old  building  adjoining 
the  parish  church,  and  which  was  not  included  in  any  of  the  deeds 
by  which  the  charity  property  was  conveyed.  In  this  state  of 
circumstances  the  Vicar  of  Kidderminster  came  to  an  agreement 
with  his  co-trustees,  *that  the  trustees  should  give  up  possession  of  [  *337  ] 
the  building  adjoining  the  parish  church,  upon  the  terms  of  his 
erecting  a  new  school-room  adjoining  Woodfield  House,  at  an 
expense  of  not  less  than  1,200Z. ;  and  thereupon,  on  the  7th  of 
March,  1848,  Mr.  Gockin  and  the  vicar  presented  a  petition  to  the 
Gourt  in  t)ie  matter  of  the  charity,  under  the  same  title  as  before, 
stating  the  exchange,  and  the  agreements;  and  that  by  reason 
thereof  it  was  desirable  that  a  reduction  of  the  salary  of  the  head 
master  should  be  made ;  and  that  for  that  purpose  an  alteration  of 
the  scheme  would  become  necessary ;  and  praying  that  the  agree- 
ment between  the  vicar  and  the  trustees  might  be  confirmed  ;  and 
that  it  might  be  referred  to  the  Master  to  examine  and  approve  of  a 
new  scheme  for  the  future  regulation  and  government  of  the  free 
grammar  school,  regard  being  had  to  the  provisions  of  the 
Grammar  School  Act. 

By  an  order  made  upon  this  petition,  and  dated  the  10th  of 
March,  1848,  it  was  referred  to  the  Master  to  inquire  whether  it 
would  be  fit  and  proper,  and  for  the  benefit  of  the  charity,  that 
the  agreement  should  be  carried  into  effect;  and  this  order  also 
referred  it  to  the  Master  to  approve  of  a  new  scheme,  in  the  terms 
prayed  by  the  petition.  In  pursuance  of  this  order  the  Master 
made  a  report,  dated  the  4th  of  November,  1848,  by  which,  after 
certifying  that  he  had  been  attended  by  the  solicitors  for  the 
petitioners  and  for  the  Attorney-Oeneral,  he  approved  of  the  agree- 
ment, and  of  a  new  scheme  for  the  regulation  and  government  of 
the  school.  The  scheme  approved  of  by  this  report  was  in  sub- 
stance the  same  as  that  which  the  Master  had  approved  by  his 
former  report ;  the  only  material  variations  being,  that  the  head 
master  was  to  have  240Z.  a-year,  and  Woodfield  House  and  grounds. 
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A.-G.  instead  of  his  salary  of  SOOl.  a-year ;  that  the  under  master  was  to 
Bishop  of  have,  in  addition  to  the  house  which  had  been  before  assigned  to 
WoEOESTBB.  jjjjjj^  ^Y^Q  house  which  by  the  former  scheme  had  *been  assigned  to 
'■  *^  ^  the  head  master;  and  that  the  school  was  to  be  carried  on  at  Wood- 
field  House.  This  report  was  confirmed  by  an  order  of  the  Court, 
dated  the  17th  of  November,  1848. 

The  school  was  conducted  upon  the  footing  of  the  schemes,  from 
the  times  they  were  respectively  in  force.  It  had  sunk  to  a  low 
ebb  at  the  time  of  Mr.  Morgan's  retirement,  there  being  then  only 
seven  free  boys  in  the  upper  school,  and  no  boarders.  Upon  the 
appointment  of  Mr.  Gockin  to  the  head  mastership  in  1848,  it  rose 
considerably ;  and  when  Mr.  Fawkes  retired  at  Lady  Day,  1844, 
there  were  sixty-three  free  boys  in  the  school,  of  whom  thirty  were 
in  the  upper  school,  where  Greek  and  Latin  were  taught,  and 
thirty-three  in  the  lower  school,  where  the  instruction  was  in 
English  only.  The  number  of  free  boys  appeared  to  have  still 
further  increased  in  the  year  1844 ;  during  part  of  which  year 
there  were  forty  boys  in  the  upper  school.  After  the  year  1844 
the  number  of  free  boys  gradually  decreased ;  and  at  the  time  of 
the  filing  of  the  information  (1849)  there  were  only  thirteen  free 
boys  in  the  school.  The  number  of  boarders  on  the  other  hand 
had  gradually  increased;  and  when  this  information  was  filed, 
there  were  thirty-nine  boarders  in  the  school. 

At  the  time  when  Mr.  Gockin  was  appointed  to  the  head  mastership, 
no  payment  was  required  from  the  free  boys  for  their  education ; 
but  from  Michaelmas,  1843,  the  free  boys  in  the  upper  school  were, 
by  the  direction  of  the  trustees,  required  to  make  a  quarterly  pay- 
ment to  the  head  master  for  instruction  in  English  and  other  branches 
of  education,  Latin  and  Qreek  only  being  taught  free  of  charge.  It 
was  admitted  by  the  information,  that,  before  Mr.  Cockin's  appoint- 
ment, small  payments,  varying  from  2«.  6d.  to  5«.  a  quarter,  had 
sometimes  been  required  to  be  made  in  respect  of  writing  and 
[  •339  ]  arithmetic.  Until  the  adoption  of  *the  scheme  of  1844,  the  free 
boys  admitted  to  the  school  were  not  limited  either  as  to  age  or 
number,  but  all  boys  who  could  read  were  admitted  into  the  school. 
No  distinction  appeared  to  have  been  made  as  to  the  children  of 
Dissenters,  of  whom  there  are  a  considerable  number  amongst  the 
inhabitants  of  Kidderminster. 

Many  of  the  inhabitants  of  Kidderminster  being  dissatisfied  with 
the  scheme  of  1844,  a  public  meeting  of  the  inhabitants  was  held 
on  the  1st  of  December,  1848,  at  which  resolutions  were  passed, 
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V,  « 

Bishop  of 


condemning  that  scheme  in  the  particulars  complained  of  by  the  a.-o, 
information,  and  in  other  respects  ;  and  it  was  resolved  to  petition 
the  Lord  Chancellor,  and  the  Bishop  of  the  diocese,  as  visitor  ;  and  *Worcb8tbr. 
a  committee  was  appointed  to  watch  the  interests  of  the  school,  to 
take  proceedings  in  equity  or  otherwise,  and  to  dispose  of  the  sub- 
scriptions of  the  parishioners  to  defray  the  expenses  thereof.  A 
memorial  was  accordingly  presented  to  the  Bishop  of  Worcester, 
as  visitor,  which  having  failed  of  effect,  the  information  was  filed 
in  February,  1849. 

In  addition  to  the  above  facts  in  relation  to  the  school,  the  [  sio  ] 
information  alleged,  that  the  rental  of  the  charity  estates  had 
increased  since  the  report  in  1844,  to  795Z.  per  annum,  and  would, 
from  the  falling  in  of  leases  and  other  causes,  be  hereafter  con- 
siderably increased ;  that,  at  the  times  when  the  above  petitions 
were  presented,  it  was  known  by  the  parties  presenting  them,  that 
many  of  the  inhabitants  of  Kidderminster  would  not  approve  of 
the  schemes  set  forth  in  the  reports ;  and  that  the  petitions  were 
presented  without  the  inhabitants  being  consulted,  in  order,  if 
possible,  to  prevent  questions  being  made  as  to  the  propriety  of 
the  schemes :  that  it  was  the  intention  of  the  founders  of  the 
school,  as  set  forth  in  the  inquisition  and  decree,  and  was  required 
by  the  decree,  that  the  school  should  be  a  free  school,  and  that 
the  benefits  thereof  should  be  enjoyed  by  free  scholars  only ;  and 
that  it  was  contrary  to  the  intentions  of  the  founders,  that  there 
should  be  any  boys  in  the  school  whose  parents  should  pay  towards 
their  education  therein ;  and  that  no  payment  ought  to  be  made 
by  the  free  scholars  for  instruction  in  history,  geography,  and 
mathematics,  writing,  and  other  branches  of  education;  but  that 
all  such  branches  of  education  were  comprised  in  and  formed  part 
of  the  good  literature  and  learning  for  the  instruction  of  boys  for 
which  the  charity  was  founded,  or  at  all  events  ought  now  to  be 
included  in  the  gratuitous  education,  which  was  an  essential  part 
of  the  charity.  That  the  provisions  contained  in  the  scheme  for 
the  instruction  *of  the  boys  in  the  doctrines  and  rites  of  the  Church  [  *'^^^  ] 
of  England,  and  for  the  attendance  of  the  boys  at  church,  and  for 
giving  a  preference  to  boys  being  children  of  members  of  the  Church 
of  England,  and  for  the  non-admission  of  boys  under  eight  years 
of  age,  and  the  payments  required  by  the  schemes  to  be  made  by 
the  scholars,  called  free  scholars,  to  the  head  master,  had  prevented 
and  would,  unless  the  schemes  were  altered,  continue  to  prevent 
many  deserving  and  proper  objects  of  the  charity  from  receiving 
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A.-G.  the  benefit  thereof ;  and  that  in  fact  some  boys,  who  had  applied 
'  Bishop  of  for  admission  to  the  school,  had  been  rejected,  because  their  parents 
WoRCBSTBB.  ^^j.^  jjq|.  members  of  the  Church  of  England,  and  other  boys  had, 
in  consequence  of  the  payments  required,  been  obliged  to  discontinue 
receiving  the  benefit  of  the  charity,  and  to  be  sent  to  other  schools 
supported  by  subscription.  The  information  alleged,  that  the 
boardefrs  had  been  allowed  to  compete  with  the  free  scholars  for 
the  prizes  which  were  annually  distributed,  in  conformity  with  the 
provisions  of  the  scheme  ;  and  that,  in  consequence  of  the  greater 
time  and  care  devoted  to  their  education,  they  had  succeeded  in 
gaining  nearly  all  the  prizes ;  and  that,  in  the  year  1848,  they  had 
obtained  twenty-one  out  of  twenty-four  prizes.  That  the  success 
of  the  boarders,  as  to  the  prizes,  occasioned  ill-feeling  among  the 
scholars,  and  was  disliked  by  parents  who  had  sent,  or  might  be 
willing  to  send,  boys  to  the  school.  That  the  inhabitants  of  Kidder- 
minster, being  nearly  all  persons  in  trade,  were  unable  to  send 
their  boys  to  the  school  as  boarders,  not  only  on  account  of  the 
expense,  but  because  the  head  master  considered  a  tradesman*8 
son  objectionable  as  a  boarder ;  and  that  the  revenue  of  the  school 
exceeded  7002.  a-year,  and  was  sufficient  to  provide  good  and 
efficient  masters  to  instruct  the  free  scholars,  in  conformity  with 
the  decrees,  without  resort  being  had  to  the  taking  of  boarders ; 
£  *342  ]  and  that  the  masters,  by  the  taking  of  boarders,  obtained  a  *much 
larger  income  than  was  necessary  for  the  masters  of  the  school. 

The  allegations  of  the  information  as  to  the  exchange  were,  that 
it  was  made  with  a  view  to  Mr.  Cockin  taking  a  larger  number  of 
boarders,  and  providing  for  him  a  larger  house  for  that  purpose ; 
and  that  it  was  improvident,  except  on  the  assumption  that  it  was 
in  furtherance  of  the  intention  of  the  founders  of  the  charity,  or 
that  it  was  otherwise  justifiable  to  provide  for  the  head  master,  out 
of  the  trust  property,  a  house  sufficiently  large  to  accommodate  a 
larger  number  of  boarders.  That,  by  reason  of  the  exchange,  the 
revenue  derived  from  the  charity  estate  would  be  permanently 
diminished,  or  at  least  rendered  more  precarious.  That  the  charity 
estate  given  in  exchange  was  land  let  for  agricultural  purposes, 
and  much  more  desirable  property  for  the  charity  than  a  property 
consisting  principally  of  a  house ;  that  it  was  land,  which,  from  its 
peculiar  position,  was  likely  to  increase  considerably  in  value,  and 
which  it  was  known  would,  on  the  determination  of  the  existing 
leases,  produce  a  greatly  increased  rental.  That  the  exchange 
never  would  have  been  made  had  not  Mr.  Cockin  been  desirous  of 
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having  a  larger  house,  wherein  he  might  take  a  large  number  of        a.-q. 
boarders. ;  that  the  old  house  of  the  head  master  was  sufficiently     bishop  of 
large  for  him  and  his  family,  and  was  then  occupied  by  a  large    worcbstbb. 
family,  who  had  two  boarders  living  with  them ;  and  that  notices 
had  been  given  before  the  exchange  was  effected,  that  the  exchange, 
if  made,  would  be  set  aside. 

The  information  charged,  that  the  orders  of  April,  1842,  and 
March,  1848,  ought  not,  under  the  circumstances,  and  having 
regard  to*  the  decrees,  to  have  been  applied  for  upon  petition,  and 
ought  not  to  have  been  made ;  and  that  there  was  no  jurisdiction 
in  the  Court  to  make  such  orders  as  the  orders  confirming  the 

reports. 

*  ♦  *  *  « 

The  evidence  was  voluminous,  but  the  conclusion  of  the  Court        [  S49  1 
upon  the  questions  of  fact  appears  upon  the  judgment.     *     *     * 

Mr.  Bethell,  Mr.  Roll,  and  Mr.  C.  Hall  for  the  information.  1 350  ] 

Mr.  Roundell  Palmer  and  Mr.  Bigg  for  the  defendants,  the        [  3oi  ] 
trustees. 

The  Solicitor 'General  and  Mr.  WiUcock  for  the  Rev.  William        [  362  ] 
Cockin,  the  head  master. 

Mr.  Craig  for  the  Eev.  E.  Brine,  the  under  master.  [  363  ] 

Mr.  Rendall  for  Mr.  Fawkes,  the  retired  under  master. 

In  addition  to  the  cases  mentioned  in  the  judgment,  the  following 
authorities  were  cited, — On  the  character  of  the  foundation  as  a 
grammar  school :  Atiorney-Qeneral  v.  Earl  of  Mansfield  (Highgate 
School)  (1) ;  on  the  general  regulation  of  the  school,  and  particularly 
on  the  question  as  to  permitting  the  master  to  take  boarders: 
AUomey-Oeneral  *v.  Hartley  {Bingley  School)  (2),  Attorney -Oeneral  L  •3'>4  1 
V.  The  Coopers'  Company  {Egham  School)  (3),  Attorney-General  v. 
The  Corporation  of  Ludlow  (4) ;  on  the  points  raised  as  to  the 
religious  instruction  of  the  scholars,  and  the  admission  or  exclusion 
of  Dissenters :  Attorney-General  v.  CuUum  (5) ;  on  the  jurisdiction 
of  the  Court,  in  the  circumstances  of  the  case:  The  Marquis  of 
Breadcdbane  v.  The  Marquis  of  Chandos  (6),  Henderson  v.  Hender- 
son (7);  and  especially  on  the  effect  of  the  summary  jurisdiction, 

(1)  26  B.  R.  155  (2  Russ.  501).  (6)  67  R.  R.  407  (1  Y.  &  0.  C.  0. 

(2)  22  R.  R.  167  (2  J.  &  W.  353).  411). 

(3)  12  R.  R.  162  (19  Ves.  186,  191).  (6)  45  R.  R.  172  (2  My.  &  Cr.  711). 

(4)  78  R.  R.  244  (2  Ph.  685).  (7)  64  R.  R.  213  (3  Hare,  100). 
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A.-G.        upon  petition  under  Sir  Samuel  Romilly's  Act  (52  Geo.  III.  c.  101), 
Bishop  op     ^^^  t^®  Grammar  School  Act  (8  &  4  Vict.  c.  77),  In  the  Matter  of 
WoBOESTEB,   ^^^  Chanty  of  W.  PhiUipott  (l),  The  Bailifs,  dtc,  of  Ludlow  v.  Green- 
house (2),  In  the  Matter  of  the  Shrewsbury  Grammar  School  (3). 

Aov.  8.       The  Vicb-Chancbllor,  after  stating  the  facts  upon  the  pleadings 
and  evidence : 

The  information  seeks  relief,  first,  as  to  the  regulation  of  the 
school ;  secondly,  as  to  the  transaction  of  the  exchange.  I  propose 
to  consider  the  case,  first,  with  reference  to  the  school. 

Upon  this  part  of  the  case,  it  was  first  argued,  in  support  of  the 
information,  that  the  orders  upon  petition,  which  have  been  made 
[  *H5h  ]  by  the  Court  in  relation  to  the  school,  and  *the  schemes  which 
have  been  settled  under  them,  ought  for  several  reasons  to  be 
wholly  disregarded  ;  and  that  the  case  ought  now  to  be  determined 
as  if  no  such  orders  had  been  made,  and  no  such  scheme  settled. 
The  argument  on  this  point  was  made  to  rest  on  three  grounds : 
first,  that  the  decree  of  the  Court  confirming,  with  modifications, 
the  decree  of  the  Commissioners  of  Charitable  Uses,  precluded  the 
Court  from  dealing  with  the  case  upon  petition  ;  secondly,  that  the 
case  did  not  fall  within  the  provisions  of  Sir  Samuel  Bomilly's  Act, 
52  Geo.  III.  c.  101 ;  and  thirdly,  that  it  was  not  reached  by  the 
Grammar  School  Act,  3  &  4  Vict.  c.  77.  It  was  said,  as  to  the  first 
of  those  grounds,  that  the  decree  of  the  Court,  following  upon  the 
decree  of  the  Commissioners  of  Charitable  Uses,  was  final  and 
conclusive ;  and  the  case  of  Windsor  v.  The  Inhabitants  of 
Farnham  (4)  was  cited  in  support  of  the  proposition.  As  to  the 
second  ground,  it  was  said  that  Sir  Samuel  Bomilly's  Act  did  not 
extend  to  empower  the  Court  in  any  manner  to  alter  or  afiiect  what 
had  been  settled  by  the  decree  of  the  Court  ;  and  as  to  the  third, 
that  the  school  was  not  a  grammar  school ;  and  that,  if  it  was,  the 
same  restriction  as  was  applied  to  Sir  Samuel  Bomilly's  Act  ought 
to  be  applied  to  the  summary  jurisdiction  created  by  the  Grammar 
School  Act. 

I  am  of  opinion,  that  the  orders  and  schemes  in  question  cannot 
be  thrown  out  of  the  case  upon  any  of  these  grounds.  As  to  the 
first  ground,  the  case  referred  to,  (which  was  cited  from  Croke 
Charles,  p.  40,  but  is  better  reported  in  Duke,  684),  has  indeed 

(1)  42  R  B.  215  (8  Sim.  381).  (4)  Cro.    Car.    40;    5.    C,   Duke's 

(2)  30  R.  B.  7  (1  Bligh,  N.  8. 17, 66).      Char.  Uses,  634, 

(3)  84  R.  B.  75  (1  Mac.  &  G.  32rl). 
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decided,  that  the  decree  of  the  Ghangbllob,  following  apon  the  a.-g. 
decree  of  the  Commissioners  of  Charitable  Uses,  is  not  open  to  a  bishop  op 
bill  of  review ;  one  reason  assigned,  which  appears  in  both  of  the  Wobobstbb. 
reports,  being,  that  the  Chancellor's  decree,  in  such  cases,  takes  its 
authority  from  the  statute,  and  that  the  statute  mentions  only  one 
examination  by  the  Chancellor ;  in  effect,  that  the  decree  *is  under  [  •sse  ] 
the  statutory,  and  not  the  ordinary  jurisdiction;  and  another 
reason,  which  appears  in  the  report  in  Duke  only,  being,  that  the 
appeal  to  the  Chancellor,  given  by  the  statute,  is  of  itself  in  the 
nature  of  a  bill  of  review ;  and  that  there  can  be  no  bill  of  review 
upon  a  bill  of  review.  The  latter  reason  appears  to  me  the  most 
satisfactory  one,  for  it  is  difficult  to  see  how,  upon  any  other 
ground,  it  can  be,  that  the  decree,  in  such  cases,  should  not  be 
subject  to  review,  and  yet  should  be  open  to  appeal,  as  the  case 
itself  decides  it  to  be ;  but  this  case,  although  the  facts  of  it  do 
not  appear,  was  evidently  one  in  which  the  decree  could  not, 
according  to  the  ordinary  course  of  the  Court,  have  been  altered 
except  upon  bill  of  review ;  and  I  see  no  ground  for  applying  the 
same  rule  to  cases  in  which,  according  to  the  ordinary  course  of 
the  Court,  no  bill  of  review  is  necessary  for  enabling  alterations  to 
be  made.  The  decree  of  the  Commissioners  in  this  case  does  not, 
I  think,  go  further  than  to  regulate  the  charity.  The  Lord 
Chancellor's  decree  does  not  even  alter  the  regulations.  This 
Court  is  in  the  constant  habit  of  altering  schemes  which  have  been 
settled  under  its  decrees,  as  the  alterations  of  times  and  circum- 
stances have  required ;  and  it  has  frequently  done  so  upon  petition 
in  the  causes  in  which  the  decrees  have  been  made ;  and  I  do  not 
think  that  the  power  of  the  Court  to  make  such  alterations  can 
depend  upon  the  character  in  which  the  decree  has  been  made  by 
the  Lord  Chancellor.  The  Court  does  not  appear,  in  The  Attorney- 
General  v.  Bovill  (i),  to  have  felt  any  difficulty  in  interfering  with 
the  Commissioners'  decree ;  and  although  their  decree  in  that  case 
does  not  appear  to  have  been  brought  under  review  before  the 
Lord  Chancellor,  I  think  the  same  principle  applies,  and  I  have 
no  difficulty  in  following  the  precedent. 

As  to  the  second  ground,  that  the  case  did  not  fall  within  *Sir      [  •as?  ] 
Samuel  Bomilly's  Act,  I  have  referred  to  the  Act,  and  the  cases 
which  have  been  decided  upon  it.    The  terms  of  the  Act  are  most 
general.    It  creates  the  summary  jurisdiction  in  all  cases  of  breach 
of  trust,  or  supposed  breach  of  trust,  and  in  all  cases  where  the 

(1)  66  K.  E.  506  (1  Ph.  762). 
B,R. — VOL.  LXXXIX.  31 
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A.-G.  order  or  direction  of  the  Court  shall  be  deemed  necessary  for  the 
Bis^poF  administration  of  any  trust  for  charitable  purposes;  but  the 
.  WoBCBSTBB.  decisions  I  think  have  settled  that  it  does  not  apply  between  the 
trustees  and  strangers,  that  it  applies  only  between  the  trustees 
and  the  objects  of  the  trust ;  and  that  it  is  in  the  discretion  of  the 
Court  to  what  extent  it  ought  as  between  them  to  be  applied.  The 
cases  do  not  I  think  enable  any  fixed  rule  to  be  laid  down,  by  which 
the  Court  can  be  governed  in  the  exercise  of  that  discretion.  Lord 
CoTTENHAM,  in  The  Tive7*ton  School  case  (1),  is  reported  to  have  said, 
that  the  Act  ought  not  to  be  applied  in  cases  where  the  Court  sees 
that  the  jurisdiction  given  by  it  cannot  be  exercised  with  justice  to 
any  parties,  or  with  benefit  to  the  charity ;  and  it  appears  that  he 
considered  that  case  not  to  be  proper  for  the  exercise  of  the  juris- 
diction, as  it  involved  extensive  and  fundan;Lental  questions  as  to 
the  principles  on  which  the  charity  was  to  be  administered.  But 
these  rules  still  leave  it  to  be  considered  by  the  Court,  in  each  case, 
whether  the  Act  can  be  applied  with  justice  and  benefit ;  and  what 
are  the  extensive  and  fundamental  questions  of  principle  which 
ought  to  exclude  its  application.  Perhaps  the  rule  might  well  be 
laid  down,  that  the  Act,  at  all  events,  may  safely  be  resorted  to  in 
all  cases  where  the  objects  of  the  charity  have  no  distinct  interests, 
and  where,  therefore,  the  Attorney -Qenerdl  properly  represents 
them  all ;  and  in  all  cases  where,  although  there  may  be  distinct 
interests,  no  substantial  question  of  principle  can  arise  between 
[  •368  ]  the  several  *objects.  This,  however,  is  not  the  question  in  the 
present  case.  I  cannot  accede  to  the  argument,  that,  because  a 
scheme  was  settled  by  the  decree  of  the  Commissioners,  followed 
by  the  order  of  the  Lord  Chancbllor,  it  was  not  in  the  power  of 
the  Court  to  alter  it ;  and  if  it  could  be  altered  upon  information, 
I  think  it  could  be  altered  upon  petition.  Under  the  Act,  the  Court 
had  a  discretion  whether  it  would  interfere  upon  petition  or  not. 
It  has  exercised  that  discretion ;  and  I  do  not  think  that  I  could 
be  justified  in  disregarding  what  has  been  done  by  the  Court  in  the 
exercise  of  a  jurisdiction  given  to  it  by  the  statute,  although  it  was 
discretionary  in  the  Court  whether  it  would  exercise  that  jurisdiction 
or  not. 

As  to  the  third  ground,  upon  the  question,  whether  this  is  a 
grammar  school,  I  think  no  reasonable  doubt  can  be  entertained. 
It  was  held  by  Lord  Langdalb,  in  The  Attomey-Qeneral  v.  Jackson  (2), 

(1)  Attortiey  '  Oetieral    v.    Earl   of     Sim.  193 ;  see  p.  269). 
Devon,   74  B.  B.  59;    see  p.  71   (15         (2)  2  Keen,  541. 
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that  the  words  "  free  Bchool/'  in  the  instrument  then  under  his  a.-g. 
consideration,  ought  not  to  be  construed  '*  free  grammar  school."  bishop  op 
And  I  think  the  words  "  free  school "  are  flexible  in  their  meaning,  Wobo^stke. 
and  must  be  construed  according  to  the  context  and  the  usage 
which  has  prevailed  in  the  school.  The  term  "  free  school  "  has 
no  reference  to  the  instruction  given  in  the  school,  but  refers  to  the 
terms  on  which  the  instruction  is  given ;  and  if  grammar  be  taught 
in  a  school  free  of  charge,  I  think  it  may  well  be  said  to  be  a  free 
school.  This  school  appears  by  the  inquisition  to  have  been 
founded  "  for  the  instruction  of  children  and  youth  in  good 
literature  and  learning ;  "  terms  which,  having  regard  to  the  early 
period  of  the  foundation,  go  far  of  themselves  to  show  that  it  was 
intended  for  instruction  in  the  learned  languages.  In  the  early 
documents  of  1687  and  1696,  relating  to  the  masters  of  the  school, 
documents  in  which  a  true  description  of  the  ^character  of  the  [  *369  ] 
school  was  most  likely  to  be  found,  it  is  called  the  Free  Grammar 
School.  It  is  uniformly  so  described  in  all  the  proceedings  of  the 
trustees  from  1701,  and  in  all  the  leases  from  1704 ;  and  it  appears 
that,  in  1756,  the  trustees  not  only  described  the  original  institution 
of  the  school  to  have  been  for  teaching  Latin  and  Greek,  and 
required  payment  to  be  made  for  instruction  in  writing  and 
arithmetic,  but  required  the  under  master  to  enter  into  a  bond 
conditioned  for  giving  such  instruction,  a  fact  which  appears  to 
me  to  be  of  the  utmost  importance  for  determining  the  character  of 
the  school ;  for  of  course  if  it  had  been  the  duty  of  the  under 
master  to  give  such  instruction,  no  such  bond  could  have  been 
required.  On  the  other  hand,  I  see  no  evidence  to  prove  that  the 
school  was  not  a  grammar  school,  except  the  equivocal  description 
of  it  as  a  free  school  in  the  inquisition  and  in  the  early  leases,  and 
what  is  said  by  the  witnesses  in  their  depositions,  which  is  of  less 
weight,  as  they  admit  some  payments  to  have  been  made.  And 
upon  the  balance  of  this  evidence,  I  have  no  hesitation  in  con- 
cluding, that  this  school  was  a  grammar  school,  and,  therefore, 
within  the  jurisdiction  of  the  Court  under  Sir  Eardley  Wilmot's 
Act;  and  although  I  apprehend  that  the  Court  has  the  same 
discretion  as  to  applying  that  Act  as  it  has  exercised  as  to  Sir 
Samuel  Bomilly's  Act,  I  think  that,  the  Act  having  been  applied, 
what  has  been  done  under  it  cannot  be  disregarded. 

It  was  said,  however,  on  the  part  of  the  defendants,  that  if  the 
Court  should  be  of  opinion,  that  the  proceedings  upon  the  petitions 
were  within  the  jurisdiction,   the   case   must   be  considered  as 

81—2 
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A..G.        concluded  :  that  the  orders  upon  the  petitions  must  then  have  the 

Bishop  op     ^^^^  effect  as  decrees  of  the  Court,  and  could  be  altered  only  by 

WoBOBSTEB.   i^jU  q{  review  for  error  apparent,  or  upon  the  discovery  of  new  facts ; 

[  •360  ]  that  it  was  not  competent  to  the  Attorney-General  to  undo  his  ♦own 
proceedings ;  and  the  case  of  Hyde  v.  Edwards  (i)  was  cited,  as  to 
the  effect  of  proceedings  under  Acts  of  Parliament  creating  sum- 
mary  jurisdictions.  I  most  fully  agree  to  that  decision,  and  concur 
in  the  general  position  advanced  in  the  argument  on  the  part 
of  the  defendants,  as  to  the  effect  of  proceedings  under  such  Acts  of 
Parliament.  Where  a  summary  jurisdiction  is  created  by  Parlia- 
ment, the  intent  of  the  Legislature  must  surely  be,  that  the  pro- 
ceedings under  it,  when  resorted  to,  should  have  the  same  force 
and  effect  as  the  proceedings  under  the  ordinary  jurisdiction,  for 
which  it  is  substituted ;  but  this  Court  has  not,  in  cases  of  charity, 
acted  on  the  strict  principles  by  which  it  is  governed  in  ordinary 
cases ;  and  I  am  not  prepared  to  hold  that  it  is  not  competent  to  the 
Attorney-General  in  a  charity  case  to  call  upon  the  Court  to  review 
a  scheme  which  has  been  settled  under  its  decree,  if  he  is  satisfied 
that  the  scheme  does  not  operate  beneficially  for  the  charity,  and 
thinks  that  he  can  satisfy  the  Court,  that  the  interests  of  the 
charity  can  be  better  promoted  by  an  altered  scheme,  consistent 
with  the  foundation,  the  usage,  and  the  law.  In  such  a  case,  I 
think  that  it  is  not  only  competent  to  the  Attoiney-Gene^'al,  but  it 
is  his  duty,  to  apply  to  the  Court  for  an  alteration  in  the  scheme. 
The  Court,  as  I  have  already  had  occasion  to  observe,  constantly 
alters  schemes  which  have  been  settled  under  its  decree,  as  the 
changes  of  times  and  circumstances  may  require ;  and  I  see  no 
reason  why  it  may  not  equally  alter  them  under  such  circumstances 
as  I  have  pointed  out.  Lord  Cottbnham  in  The  AtUyiiiey -General  v. 
BoviU,  differing  from  Lord  Lanodale  upon  the  point,  held,  that  he 
was  not  precluded  by  a  decree  of  Sir  Willum  Grant  from  doing 
what  might  be  proper  to  be  done  for  the  due  regulation  of  the  charity ; 
and  I  think  that,  in  principle,  that  case  governs  the  present  upon 

[  •361  ]  the  point  now  under  consideration.  The  *  Attorney -General,  it 
must  be  remembered,  acts  in  these  cases  on  behalf  of  the  Crown  as 
parens  patria,  and  represents  all  the  objects  of  the  charity.  The 
Court,  in  these  cases,  cannot  look  to  any  right  or  interest  of  the 
relator,  but  can  regard  the  suit  only  as  instituted  by  the  Attorney- 
General,  and  all  the  objects  of  the  charity  are  thus,  in  effect, 
plaintiffs  through  him,  a  consideration  which  has  probably,  in  some 

(I)  1  Mac.  &  G.  410;  S,  C.  1  H.  &  Tw.  552. 


YOL.  Lxxxix.]      1851.     CH.     9  HAKE,  361-362.  485 

degree,  led  to  the  deviations  from  the  ordinary  rules  of  the  Court        a..g. 
which  have  occurred  in  such  cases.  Bishop  of 

But,  although  it  is  thus  in  my  opinion  competent  to  the  Attorney-  wobcesteb. 
Oeneral  to  apply  to  the  Court  for  alterations  in  schemes  which  have 
been  settled  under  its  directions,  it  is  obvious,  I  think,  that  the 
Court  must  proceed  upon  such  applications  with  the  utmost  possible 
caution ;  that  what  has  been  done  by  the  Court  must  not  be  dis- 
turbed, except  upon  the  most  substantial  grounds,  and  upon  the 
clearest  evidence,  not  only  that  the  scheme  does  not  operate  bene- 
ficially, but  that  it  can  by  alteration  be  made  to  do  so  consistently 
with  the  object  of  the  foundation.  Incalculable  mischief  will  ensue 
to  all  the  charities  in  the  kingdom,  if  this  rule  be  not  strictly 
observed,  and  if  the  Court  ventures  in  such  cases  to  interfere  upon 
speculative  views  as  to  the  result  of  alterations,  or  in  matters  of 
discretion  or  regulation, — matters  on  which  the  opinion  of  each 
succeeding  Attomey-Oeneral  and  of  each  succeeding  Judge  may  well 
be  permitted  to  differ.  I  consider  this  case  as  casting  upon  me  the 
duty  of  most  carefully  guarding  myself  against  being  led  into 
adopting,  in  opposition  to  what  has  been  already  settled  by  the 
Court,  any  mere  opinions  which  I  may  entertain  as  to  what  might 
be  more  or  less  beneficial  for  this  charity. 

Looking  at  the  evidence  in  this  case,  I  can  entertain  no  doubt 
that  more  boys  would  resort  to  the  school,  if  the  scheme  were 
altered,  the  scale  of  education  reduced,  and  the  payments  for  it 
abolished.  But  was  not  this  the  very  *question  which  the  Court  [  •so^  ] 
had  to  consider  when  these  schemes  were  settled  ?  It  was  then  a 
question  between  perfecting  the  education  of  those  who  were  the 
objects  of  the  foundation,  and  extending  the  benefit  of  the  founda- 
tion to  those  who  were  not  objects  of  it ;  and  the  Court  has  exercised 
its  discretion  upon  the  subject.  The  inhabitants  of  Kidderminster 
have  heretofore  enjoyed  a  limited  education  for  their  children  free 
of  charge,  or,  at  all  events,  upon  a  very  trifling  payment.  It  has 
appeared,  that  they  were  not  entitled  to  it,  and  they  feel,  and  not 
unnaturally,  disappointed  at  the  discovery  ;  but  I  cannot  alter  the 
foundation  for  them.  I  do  not,  indeed,  see  any  mode  by  which  the 
schemes  could  be  altered  with  any  certainty  of  benefiting  them, 
consistently  with  the  regard  which  the  Court  is  bound  to  pay  to  the 
interests  of  the  primary  objects  of  the  foundation ;  and  I  think  it 
is  the  duty  of  the  Court  to  be  more  than  ordinarily  cautious  in  a 
case  like  the  present,  where  the  scheme  has  been  so  recently  settled, 
and  popular  feeling  has  evidently  been  excited  against  it.    Regarding, 
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A.-G.  as  I  do,  most  of  the  questions  which  are  raised  by  this  informa- 
BrsHOP  OF  ^io^>  ^B  questions  on  which  the  Court  has  already  exercised  its 
WoBcicsTBB.  discretion,  I  should,  perhaps,  be  justified  in  giving  no  opinion  upon 
them ;  but  some  of  them  are  of  such  great  importance  to  all  the 
schools  of  this  description  throughout  the  kingdom,  that  I  feel 
bound  to  state  the  opinions  which  I  entertain  upon  those  questions. 
As  to  the  question  of  boarders,  this  information  advances  the 
general  position  that  no  boarders  ought  to  be  admitted  into  this 
school.  That  position  is  rested  upon  the  ground,  that  the  income 
of  this  charity  is  sufficient  to  provide  competent  masters  for  the 
instruction  of  the  boys ;  and  it  is  said,  that,  in  such  cases,  boarders 
ought  not  to  be  admitted ;  and  the  cases  of  The  Tiverton  (})  and 
[  •363  ]  Manchester  (2)  Schools  *were  cited  in  support  of  the  position.  I  do 
not  understand  those  cases  to  have  laid  down  any  general  rule 
against  the  admission  of  boarders  in  grammar  schools,  nor  do  I  find 
any  such  general  rule  laid  down  in  any  case.  In  TJie  Attorney^ 
Oeneral  v.  The  Earl  of  Devon,  the  late  ViCE-CHANCEiiix)R  of 
England  appears  to  have  proceeded  upon  the  terms  of  the  endow- 
ment, and  upon  the  opinion  which  he  considered  to  have  been 
expressed  by  Lord  Cottenham  in  The  Manchester  School  case,  that 
the  terms  of  the  endowment  of  that  school  precluded  the  admission 
of  boarders ;  and  accordingly,  when  that  case  itself  came  before  him 
on  further  directions,  he  decided  that  boarders  ought  not  to  be 
admitted  into  that  school.  Whether  the  late  Yice-Ghancellob 
rightly  construed  the  endowment  in  the  one  case,  or  rightly  collected 
the  opinion  of  Lord  Cottenham  in  the  other,  is  not  for  me  to  decide, 
and  is  not  indeed  material  to  the  present  case;  but  I  confess, 
that,  after  very  carefully  considering  The  Manchester  School  case,  1 
am  unable  to  collect  from  it  any  such  opinion  as  was  considered  by 
the  late  Vice-chancellor  to  have  been  expressed  in  it.  That  Lord 
Cottenham  was  adverse — most  adverse — to  the  admission  of 
boarders  into  these  schools  is  clear  from  his  judgment,  not  only  in 
that  case,  but  in  many  other  cases  which  were  referred  to  in  argu- 
ment ;  but  neither  in  that  case  nor  in  any  of  the  other  cases  do  I 
find  that  he  prohibited  their  admission.  It  is  sufficient,  however, 
for  the  present  purpose  to  observe,  that  the  cases  which  have  been 
cited  proceeded  upon  the  construction  of  particular  endowments 
under  particular  circumstances;  and  that  we  have  here  to  con- 
sider the  construction  of  a  different  endowment  under  different 

(1)    Attorney  -  General    v.    Earl    of  (2)    Attorney  -  General   v.    Earl    of 

Devon,  74  E.  11.  59  (15  Sim.  193).  Stajnft^rd,  65  E.  E.  489  (1  Ph.  737). 
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circumstances;    and  I  cannot  therefore  consider  them  as  at  all         a.-O. 
governing  the  present  case.     This  endowment  is  for  the  education  of     bishop  or 
children  and  youth  in  Kidderminster,  not  as  in  The  Tiverton  School   Wobokstbb. 
case,  primarily  of  children  born  in  the  place.    What  then  is  there  to 
prevent  the  inhabitants  of  Kidderminster  from  taking,  as  boarders, 
boys  who  *may  resort  to  the  school  for  their  education  ;  and  if  it  be       t  *^^*  ^ 
competent  for  the  inhabitants  to  do  so,  why  are  the  masters  to  be 
precluded  from  the  same  privilege  ?    Lord  Eldon,  in  The  Bingley 
School  case  (i),  referring  to  this  subject,  says  (2),  "  In  the  evidence  I 
find  no  contradiction  to  the  allegation,  that  children  boarding  with 
inhabitants  of  Bingley  have  been  admitted,  and  that  obliges  one  to 
consider  whether,  if  you  destroy  the  right  of  the  master  to  take 
boarders,  you  can  leave  untouched  the  ancient  practice  with  respect  to 
other  persons  taking  boarders.  I  think  it  probable,  from  the  evidence, 
that  the  boarders  were  first  introduced  at  an  early  period  of  the 
mastership  of  Mr.  Hudson.    What  is  the  effect  of  the  fact  of  the 
master  not  having  taken  boarders  before  that  time,  is  a  question  to 
be  considered  by-and-by ;  but  if  even  up  to  this  time  the  master  had 
received  no  boarders,  there  would  be  considerable  difficulty  in  deter- 
mining that  for  that  reason  he  should  not  hereafter  have  them." 
And  although  it  is  true  that  Lord  Eldon  there  refers  to  an  ancient 
practice  as  having  existed  in  that  case,  the  same  difficulty  appears 
to  me  to  present  itself,  whether  the  practice  has  existed  or  not. 

It  is  said  that  greater  favour  will  be  of  course  extended  to  the 
boarders,  and  that  their  superior  condition  in  life  must  prevent 
association,  and  produce  discord  in  the  school ;  and  that  these  are 
evils,  the  very  danger  of  which  ought  to  be  avoided  where  the 
income  of  the  charity  is  sufficient  to  maintain  competent  masters. 
It  is  I  think  a  sufficient  answer  to  the  first  objection,  that  it  would 
be  an  abuse,  which  the  trustees  and  the  Court  would  be  bound 
instantly  to  correct ;  and  that  supposing  the  admission  of  boarders 
to  be  of  itself  beneficial,  it  would  hardly  be  refused  upon  the  ground 
that  abuses  might  arise  from  it :  and  to  the  second  objection,  the 
answer  appears  to  me  to  be,  that  inequality  *of  grade  must  t  *^^^  ] 
necessarily  exist  in  all  these  schools ;  and  that,  if  on  the  one  side 
there  be  evils,  there  are  on  the  other  side  great  advantages  resulting 
from  the  admixture  of  the  different  classes.  This  is  most  admirably 
expressed  by  Lord  Ltndhubst  in  AUomey-Oeneral  v.  The  Earl  of 

(1)  22  R.  B.  167  (2  J.  &  W.  353).  same  point  in  22  E.  R  pp.  177,  178  (2 

(2)  Lord  Eldon  makes  further  obeer-      J.  &  W.  377). 
yatioiis  at  greater  length  upon    the 
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A.-G.  Stamford,  where  he  says :  "  There  is  another  consideration  also 
BiBHop  OF  connected  with  these  establishments,  that  they  are  the  avenues  by 
WoRCBSTEB.  ^jiigh  ^i3g  humbler  classes,  by  industry,  activity,  and  intelligence, 
can  force  their  way  into  the  highest  situations  of  the  State ;  and,  by 
furnishing  the  means  of  uniting  at  an  early  age  the  upper  and  lower 
classes,  they  tend  to  bind  together  by  the  strongest  tie  the  whole 
system  of  society."  (i) 

The  observations  which  have  been  made  upon  the  income  of  this 
charity  being  sufficient  to  maintain  competent  masters,  do  not  in 
my  opinion  present  this  case  in  its  true  point  of  view.  All  the 
cases  establish  that  it  is  the  duty  of  the  Court  to  consult  to  the 
utmost  the  interests  of  the  free  scholars,  the  primary  object  of  the 
founder's  bounty  ;  and  the  question  therefore,  as  I  view  it,  is,  not 
whether  competent  masters  can  be  provided  for  a  given  income, 
but  by  what  means  the  services  of  superior  masters  can  be  secured. 
It  cannot  I  think  be  doubted,  that  the  admission  of  boarders  into 
the  school  tends  to  accomplish  this  end  ;  and  when  it  is  asked  that 
boarders  may  be  excluded  from  it,  it  must  be  borne  in  mind  that 
the  probable  if  not  the  necessary  consequence  will  be,  to  lower  the 
standard  of  the  masters. 

I  must  add  upon  this  part  of  the  case,  that  there  appears  to  have 
been  some  practice  in  this  school  of  taking  boarders,  although  to  a 
limited  extent  only,  and  abandoned  of  late  years  in  consequence  of 
[  *366  ]  the  advanced  ages  of  the  masters ;  *and  whatever  my  opinion  as  to 
boarders  might  have  been,  I  could  not  consistently  with  the  autho- 
rities have  excluded  them  during  the  incumbency  of  Mr.  Cockin.  I 
must  add  also,  that  it  is  the  duty  of  the  trustees  to  take  care  that 
the  number  of  boarders  admitted  be  not  such  as  in  any  manner  to 
affect  the  admission  of  free  boys,  or  the  means  of  educating  them 
to  the  best  advantage,  according  to  th^provisions  of  the  scheme. 

I  have  thought  it  right  to  enter  more  fully  into  this  question  as 
to  boarders,  because  I  find,  on  referring  to  Mr.  Carlisle's  work  on 
endowed  schools,  that  there  is  scarcely  one  of  these  grammar 
schools  in  which  boarders  are  not  received ;  and  I  am  fearful  that 
great  mischief  would  ensue  if  any  countenance  were  given  to  the 
notion,  that  this  Court  would  exclude  them  in  all  cases  where  the 
income  of  the  charity  was  sufficient  for  the  maintenance  of  the 
masters.  Such  a  determination  would  I  think  lead  to  endless 
questions,  which  could  only  be  determined  by  this  Court,  as  to 
what  amount  was  to  be  considered  sufficient  for  the  masters' 

(1)  65  B.  R.  at  p.  506  (1  Ph.  761), 
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maintenance.     No  rule  laid  down  for  one  school  could  with  any        a.-g. 
justice  be  applied  to  another;  and  it  would  be  necessary  to  consider     bishop  or 
in  each  case  the  position  and  character  of  the  school.  Worobstbk. 

As  to  the  question  raised  by  the  information  in  regard  to  the 
payments  charged  upon  the  free  scholars,  I  am  opinion  that  the 
information  ought,  as  to  this  also,  in  any  view  of  the  case,  to  be 
dismissed.  There  are  many  branches  of  education  provided  by 
this  scheme  which  do  not  fall  within  the  ordinary  range  of  the 
instruction  which  the  masters  of  grammar  schools  are  bound  to 
give  ;  and  the  income  of  the  charity  does  not,  in  my  opinion,  afford 
an  adequate  remuneration  for  such  extended  instruction.  The 
number  of  boarders  could  not  of  course  be  relied  on  as  a  provision 
for  this  instruction,  and  I  do  not  see  how  it  could  be  secured  *other-  [  "^^^  3 
wise  than  by  these  payments.  The  question,  therefore,  appears  to 
me  to  have  been  reduced  to  this,  whether  it  was  desirable  that  this 
instruction  should  be  secured ;  and  I  am  of  opinion  that  it  was : 
for,  it  being  necessary  to  keep  up  the  grammar  school,  and  to 
maintain  the  superior  education  afforded  by  it,  I  think  it  could 
not  be  otherwise  than  desirable  that  that  education  should  be  made 
complete.  As  to  the  minor  points,  respecting  the  ages  and  number 
of  the  boys,  I  regard  them  so  entirely  as  matter  of  discretion,  involv- 
ing no  general  principle,  that  I  do  not  think  it  necessary  to  enter 
into  them ;  and  the  facts  do  not  raise  the  question  as  to  the  prizes. 

There  is,  however,  one  question  in  this  case  which  I  feel  bound 
to  entertain,  regarding  it  as  a  question  not  of  discretion,  but  of 
principle;  I  mean  the  question  as  to  the  religious  qualification 
of  the  boys  required  by  this  scheme,  and  as  to  the  other  provisions 
having  reference  to  religious  instruction.  There  is,  I  think,  some 
reason  to  suspect  that  this  school  was  in  connection  with  the 
Church  of  England,  but  the  evidence  shows  that  the  usage  has 
been  to  admit  the  children  of  Dissenters ;  and  in  the  absence  of 
any  positive  evidence  confining  the  benefit  of  the  charity  to 
members  of  the  Church  of  England,  I  think  the  question  must 
be  governed  by  usage,  and  that  the  Attomey-Oeneral  is  therefore 
entitled  to  have  this  restriction  removed.  I  think  also  that  this 
scheme,  having  been  finally  settled  in  1848,  after  the  decision  in 
The  Waricick  School  case  (l),  ought  not  to  have  contained  the  other 
provisions  as  to  religious  instruction  which  are  inserted  in  it.  The 
course  pursued  in  The  Wai^wick  School  case  is,  in  my  judgment,  by 

(1)  In  re  King* 8  Orammar  School  m  the  Borough  of  Warwick,  65  R.  B.  452 
(1  Ph.  664). 
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A.-G.  far  the  best  to  be  adopted  where  Dissenters  are  admitted  to  these 
Bishop  op  schools,  as  it  tends  to  prevent  those  feelings  of  offence  which  are 
too  apt  to  arise  on  such  a  subject.  I  *shall,  therefore,  direct  this 
scheme  to  be  reformed  according  to  the  precedent  of  The  Warwick 
School  case. 

The  remaining  question  raised  by  this  information  is,  as  to  the 
exchange;  and  upon  this  point  I  feel  no  difficulty.  It  is  not 
alleged  that  there  was  any  fraud  or  concealment  in  the  transaction, 
or  that  all  the  requisites  of  the  Act  were  not  duly  observed ;  but  it 
is  said  that  the  exchange  was  for  the  convenience  of  the  master, 
and  that  it  was  not  beneficial  to  the  charity,  except  upon  the  footing 
of  boarders  being  maintained.  Those  are  questions  with  which, 
in  my  opinion,  this  Court  has  nothing  to  do.  It  was  part  of  the 
duty  of  the  Commissioners  appointed  under  the  Act,  to  ascertain 
whether  the  exchange  was  for  the  permanent  benefit  of  the  charity, 
and  it  was  the  duty  of  the  Bishop  to  review  their  determination. 
The  Commissioners  and  the  Bishop  have  determined  it  to  be  bene- 
ficial, and  I  am  aware  of  no  power  which  this  Court  has  to  reverse 
their  decision.  It  was  said,  that  the  Bishop  was  himself  a  trustee  ; 
but  it  is  not  alleged  that  he  had  any  personal  interest  in  the  matter, 
or  that  he  in  any  manner  misconducted  himself.  To  hold  that  the 
exchange  could  be  affected  upon  such  a  ground,  would  be  to  render 
the  Act  inoperative  in  all  cases  where  the  Bishop  happens  to  be  a 
trustee  of  the  charity  ;  and  this  clearly  could  not  be  the  intention 
of  the  Legislature,  as  the  Act  contains  express  provisions  applicable 
to  the  case  where  the  party  who  takes  in  exchange  happens  to  be  a 
trustee. 

The  decree  therefore  which  I  shall  make,  will  be  to  alter  the 
scheme  as  to  matters  of  religious  qualification  and  instruction,  in 
the  mode  which  I  have  pointed  out,  and  to  dismiss  the  rest  of  the 
information.  So  far  as  I  dismiss  it,  I  shall  dismiss  it  with  costs ; 
as,  although  no  just  complaint  can  be  made  of  the  pleadings  in  the 
cause,  I  most  highly  disapprove  of  charity  informations  got  up  by 
[  *869  J  public  meetings  *and  supported  by  public  subscription.  And  I 
think  there  is  just  reason  to  complain  of  the  enormous  mass  of 
evidence  by  which  this  information  has  been  attempted  to  be 
supported,  and  of  the  character  of  some  parts  of  that  evidence — 
I  allude  particularly  to  the  evidence  of  the  surveyors.  So  far  as  I 
give  relief  upon  this  information,  I  shall  give  it  without  costs,  being 
fully  satisfied,  from  the  conduct  of  one  of  these  relators,  that  the 
matter  on  which  the  relief  is  given  was  not  the  substantial  ground 
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on  which  this  information  was  filed.  I  find  that  one  of  the  relators 
himself  objected  before  the  Bishop  to  the  children  of  Dissenters 
having  been  admitted  to  the  school.  The  trustees  will  take  their 
extra  costs  out  of  the  fund. 


A.-o. 

Bishop  of 
wobcestbb. 


BEOMITT  V.  MOOR. 

(9  Hare,  374—378;   S.  C.  22  L.  J.  Ch.  129.) 

A  party  to  a  suit  in  wliicli  a  decree  of  foreclosure  has  been  made,  in  the 
absence  of  another  party  interested  in  the  estate,  whose  interest  was  not 
disclosed  on  the  pleadings,  is,  notwithstanding  the  imperfection  of  the  suit, 
bound  by  the  decree  of  foi-eclosure. 

A  party  to  a  foreclosure  suit,  whose  interest  is  thereby  foreclosed,  and 
who  afterwards  becomes  entitled  to  an  interest  in  the  same  estate  by  devise 
or  otherwise,  from  another  person  who  was  not  a  party  to  the  foreclosure, 
may  biing  his  bill  of  redemption. 

Belief  will  not  be. given  in  such  a  case,  on  a  claim  for  redemption,  stating 
only  that  the  plaintiff  is  entitled  to  the  equity  of  redemption  under  certain 
instruments,  but  not  stating  any  of  the  proceedings  in  the  suit  for  fore- 
closure, or  the  grounds  on  which  the  plaintiff  seeks  to  set  it  aside. 

A  CLAIM  for  redemption.  It  stated  that,  under  an  indenture  of  the 
17th  of  June,  1824,  made  between  Dorothy  Bromitt  of  the  one  part, 
and  John  England  and  Thomas  Daltry  of  the  other  part,  and  under 
the  will  of  Dorothy  Bromitt,  dated  the  7th  of  November,  1883,  the 
plaintiff  William  Bromitt  was  entitled  to  the  equity  of  redemption 
of  the  freehold  property  comprised  in  the  said  indenture,  which 
was  originally  mortgaged  for  securing  5002.  and  interest ;  and  that 
the  defendant  Ann  Moor  was  entitled  to  the  principal  money  and 
interest  (if  any)  remaining  due  upon  the  mortgage. 

The  defendant  met  the  claim  by  an  affidavit,  which  stated  that, 
in  the  year  1842,  William  Moor  (under  whom  the  defendant 
was  devisee,)  filed  his  bill  of  foreclosure  against  the  plaintiff 
William  Bromitt,  as  the  heir-at-law  of  his  mother  Dorothy  Bromitt, 
the  mortgagor,  who  was  by  the  bill  alleged  to  have  died  intestate ; 
that  he  put  in  his  answer ;  that  the  usual  decree  for  account  and 
foreclosure  in  default  of  payment  was  made  in  March,  1844 ;  and 
that,  the  sum  found  due  to  Moor  not  having  been  paid,  the  order 
for  foreclosure  was  made  absolute  on  the  11th  of  February,  1846. 
The  defendant  also  put  in  evidence  the  answer  of  the  plaintiff 
William  Bromitt  in  the  foreclosure  suit.  By  his  answer,  the  plain- 
tiff denied  that  Dorothy  Bromitt  had  died  intestate,  and  admitted 
possession  of  the  probate  copy  of  her  will.  He  also  admitted  that 
he  (William)  was  the  heir-at-law  of  Dorothy. 

In  reply  to  the  defendant's  affidavit,  the  plaintiff  filed  a  further 


1861. 
Nov,  6. 

Turner, 
V.-C. 

[  »74  ] 
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bbomitt     affidavit,  which  stated  that  Dorothy  Bromitt,  the  mortgagor,  died 

MooB.       i^  1836,  haying  by  her  will  devised  all  her  lands  to  her  sons,  the 

plaintiff  and  George  Bromitt ;  that  George  Bromitt  died  in  October, 

1860,  having  by  his  will  devised  all  his  interest  in  the  property  in 

question  to  the  plaintiff. 

The  will  of  Dorothy  Bromitt  was  in  the  following  words :  "  First, 
I  give  and  bequeath  to  my  son  William  Bromitt  and  my  son  George 
Bromitt,  and  likewise  constitute  and  ordain  them  my  sole  executors  of 
this  my  last  will  and  testament,  all  and  singular  my  lands,  messuages, 
and  tenements,with  all  my  goods  and  chattels,  by  them  freely  to  be 
possessed  and  enjoyed ;  and  I  also  hereby  ordain  and  appoint  my 
above  executors  to  pay  to  my  son  John  Watson  Bromitt,  twelve 
months  after  my  decease,  201." 
[  •STB  ]  The  defendant  rejoined  by  another  affidavit,  to  the  *effect,  that 

the  devise  of  the  mortgaged  property  by  Dorothy  Bromitt  was  not 
known  to  the  mortgagee  at  the  time  of  the  foreclosure  suit. 

Mr.  Selwyn  for  the  plaintiff : 

First.  The  plaintiff  was  a  party  to  the  suit  of  1842,  in  the 
character  of  heir-at-law  of  the  mortgagor ;  and,  although  his  inte- 
rest was  as  devisee  and  not  as  heir-at-law,  it  must  be  admitted, 
that,  whatever  estate  or  interest  he  then  had,  it  was  foreclosed.  The 
estate  of  George  Bromitt,  who  was  then  living,  and  was  not  a  party, 
was  untouched  by  the  decree ;  that  estate  has  since  been  devised  by 
George  to  the  plaintiff;  and  the  plaintiff  is  not  less  entitled  to  the 
benefit  of  such  devise  than  any  other  person,  an  entire  stranger  to 
the  proceedings  in  the  foreclosure  suit,  would  have  been. 

Secondly.  The  question  then  is,  what  interest  the  plaintiff  and 
George  Bromitt  took  under  the  devise  contained  in  the  will  of 
Dorothy  the  mother.  The  words  of  the  devise  are  sufficient  to 
pass  the  fee :  Doe  v.  Haslewood  {}) ;  and  the  plaintiff,  taking  the 
interest  of  George  and  offering  to  pay  the  entire  mortgage  debt  and 
interest,  is  entitled  to  redeem  the  whole  estate. 

Thirdly.  But  if  the  Court  should  hold  that  the  devise  gave  the 
sons  a  life  estate  only,  still  the  decree  of  foreclosure  was  irregular, 
as  the  suit  was  defective  in  parties,  George  not  being  a  defendant ; 
and  the  plaintiff  is  entitled  to  redeem,  notwithstanding  what  was 
done  in  that  suit:  Cook  v.  Sadler (2). 

1 377  J  The  Vice-Chancbllor  desired  the  counsel  for  the  defendant  to 

confine  their  argument  to  the  point  on  the  construction  of  the  will. 
(1)  45  E.  R.  445  (6  Ad.  &  El.  167).  (2)  2  VerD.  233. 


VOL.  Lxxxix.]      1861.     CH.     9  HARE,  877—878.  498 

The  Solicitor-General  and  Mi\  Glasse^  for  the  defendant,  cited      bbomitt 
Goodright  v.  Bairon  (i)  and  Doe  v.  Bainea  (2),  cases  in  which  words       moob. 
nearly  similar  to  the  present  had  been  held  to  be  insufficient  to 
pass  the  fee. 

The  Yice-Ghancellob  said,  that  the  plaintiff  had  not  thought 
proper  to  state  on  his  claim  any  of  the  facts  of  the  case  with  regard 
to  the  foreclosure  suit,  or  the  grounds  on  which  he  sought  to  treat 
that  suit  as  ineffectual,  but  had  brought  forward  his  case  as  if  it 
were  a  simple  claim  for  redemption,  to  which  no  impediment 
existed.  Upon  that  ground  alone  the  claim  would  have  been  dis- 
missed. He  would,  however,  dispose  of  the  present  case,  not  on 
the  insufficiency  of  the  pleadings,  but  on  the  merits.  Supposing 
that  the  will  of  Dorothy  did  not  pass  the  absolute  interest  in  the 
fee  of  a  moiety  of  the  mortgaged  estate  to  George,  the  plaintiff  and 
George  had,  at  the  time  of  the  foreclosure,  a  joint  interest  for  life 
in  the  undivided  moieties  of  the  estate,  with  the  fee  in  the  plaintiff; 
in  this  state  of  their  interests,  the  plaintiff  was  made  a  party  to  the 
bill  of  foreclosure,  and,  in  that  suit,  he  raised  no  objection  on  the 
ground  that  George  was  not  a  party,  and  he  allowed  a  decree  to  be 
made  against  him.  In  this  view  of  the  case,  the  claim  now  made 
was  an  attempt  to  set  up  an  objection  for  want  of  parties  in  the 
former  suit,  which,  if  valid,  (and  he  did  not  say  it  was  not  valid), 
ought  to  have  been  taken  in  the  foreclosure  suit  before  the  decree 
was  obtained.  The  plaintiff  could  not  now  avail  himself  of  such 
an  imperfection  to  avoid  the  effect  of  the  foreclosure.  The  only 
question  *then  on  the  merits  was,  whether  any  interest  in  the  [  *^^^  ] 
estate  became  vested  in  the  plaintiff  upon  the  death  of  George. 
The  construction  of  the  will  must  be  governed  by  the  cases  of 
Goodright  v.  Barron  and  Doe  v.  Baines,  unless  those  cases  have 
been  overruled  by  Doe  v.  Haslewood.  But  the  latter  case  was 
determined  upon  the  effect  of  the  peculiar  expression  by  which  the 
testator  appointed  the  person  named  in  the  will  to  be  sole  executrix 
of  his  freehold  house,  which  the  Court  thought  could  only  be 
satisfied  by  holding  that  the  fee  passed.  By  the  gift  in  the  present 
will  of  the  "  lands,  messuages,  and  tenements,"  nothing  more  than 
the  life  estate  passed.  The  direction  to  the  executors  to  pay  20Z. 
to  John  Watson  Bromitt  did  not  affect  the  disposition  of  the  real 

estate. 

Claim  dismissed,  with  costs. 

(1)  11    East,   220.      See    Lloyd  v.  (2)  2  Or.  M.  &  E.  23;  S.  C.  /i  Tyr. 

Jackson  (1866)  L.  E.  1  Q.  13.  571.  605. 
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18B1.  ALLIN  V.  CRAWSHAT. 

Aov.  14,21. 

(9  Hare,  382—383 ;  S.  C.  21  L.  J.  Ch.  873.) 

Turner,  ^  marriage  settlement  declared  the  trusts  of  a  sum  of  stock  to  be,  that, 

r  '-tH^'n  during  the  joint  lives  of  the  husband  and  wife,  the  dividends  should  be  paid 

*-        -*  to  the  wife  for  her  separate  use  ;  and  if  she  should  die  in  the  husband's 

lifetime,  the  principal  sum  should  be  transferred  to  him  absolutely ;  and  if 
the  husband  should  die  in  the  wife's  lifetime,  then  the  same  should  be  held  in 
trust  for  such  person  as  the  wife  should  by  will  appoint.  The  wife  survived 
the  husband :  Held  that  the  income  did  not  result  to  the  representatives  of  the 
settlor,  but  that  the  wife  took,  by  implication,  a  life-interest  in  the  trust  fund. 

Upon  the  marriage  of  W.  Crawford  and  Clara  his  wife, 
Bichard  Crawshay  settled  the  sum  of  1,900{.  8^  percent.  Annuities, 
standing  in  the  names  of  trustees,  upon  trust,  during  the  joint 
lives  of  the  husband  and  wife,  to  pay  the  dividends  to  the  wife  for 
her  separate  use ;  and  if  the  wife  should  die  in  the  lifetime  of  the 
husband,  to  transfer  the  principal  sum  to  the  husband  absolutely  ; 
but  if  the  husband  should  die  in  the  lifetime  of  the  wife,  then  to 
transfer  the  same  to  such  person  or  persons,  and  upon  and  for 
such  trusts,  intents,  and  purposes,  and  subject  to  such  powers, 
provisoes,  conditions,  and  agreements  as  the  wife  should  by  her  last 
will  direct  or  appoint;  and  in  default  of  such  appointment,  to 
stand  possessed  of  the  same  in  trust  for  the  person  or  persons  who, 
at  the  time  of  her  decease,  would  have  been  entitled  to  her  personal 
property  under  the  statutes  for  the  distribution  of  the  personal 
estates  of  persons  dying  intestate,  in  case  she  had  died  intestate,  and 
without  having  been  married.  The  husband  died  in  1840,  leaving 
Clara  his  widow  surviving.  The  widow  afterwards  took  the  benefit  of 
the  Insolvent  Act,  and  her  assignees  filed  their  claim  against  the  trus- 
tees of  the  1,900L  stock,  for  payment  of  the  dividends  during  her  life. 

Mi\  Renshaw,  for  the  plaintiffs,  contended,  that  a  life-interest 
in  the  wife  would  be  implied. 

Mr.  Bacon  and  Mr.  Rogers  appeared  for  the  trustees  (two  of 
whom  were  admitted  to  be  personal  representatives  of  William 
Crawshay  the  settlor,  although  not  upon  the  record  in  that 
character),  and  submitted  the  question  to  the  Court. 

[  888  ]  The  Yicb-Changbllob  referred  to  the  case  of  TunstaU  v.  Trappes 

{Margaret    TxinstalVs  case)  (l),  in  which  a  marriage    settlement 

omitted  to  make  any  provision  as  to  the  interest  of  the  trust-fund 

during  the  life  of  the  wife   in  the  event  of  her  surviving  the 

(1)  3  Sim.  312.  A  simple  case  of  resulting  trust  of  a  fund  settled  by  the 
intended  wife. 
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husband ;  and  observed,  that,  subject  to  any  thing  which  might  be  Allin 
said  by  the  representatives  of  the  settlor,  he  was  of  opinion  that  the  qbawsmay. 
settlor  did  not  intend  to  reserve  to  himself  any  portion  of  the  fund ; 
and  that  the  wife  took  a  life  estate  by  implication.  He  thought, 
however,  that  where  the  estate  of  the  claimant  before  the  Court 
was  raised  only  by  implication,  the  Court  should  not  decide  the 
question  in  the  absence  of  the  personal  representatives  of  the  settlor. 

The  executors  of  the  settlor  afterwards  appeared  and  declined  to 
argue  the  question  further  ;  and  the  Court  declared  that  the  wife 
was  entitled  to  a  life-interest  in  the  fund,  and  directed  it  to  be 
brought  into  Court,  and  the  dividends  paid  to  the  plaintiffs. 


EUSSELL  V.  JACKSON  (1). 

(9  Hare,  387—395 ;   S.  C.  21  L.  J.  Ch.  146 ;    15  Jur.  1117 ;  18  L.  T.  O.  S.  166.) 

The  reasons  of  the  rule  which  protects  from  disclosure  communications 
made  in  professional  confidence,  apply  in  cases  of  conflict  between  the  client 
or  those  claiming  under  him  and  third  persons,  but  do  not  apply  in  cases  of 
testamentary  disposition  by  the  client  as  between  different  parties,  all  of 
whom  claim  under  him.  The  privilege  does  not  belong  to  the  executors  as 
against  the  next  of  kin,  but  following  the  legal  interest  is  subject  to  the 
trusts  and  incidents  to  which  the  legal  interest  is  subject. 

On  a  bill  by  the  next  of  kin  of  a  deceased  party  against  his  executors,  • 
who  were  his  residuary  devisees  and  legatees,  alleging  that  the  gift  of  the 
property  was  made  to  them  upon  a  secret  trust  for  the  foundation  of  a 
school,  the  solicitor  of  the  testator,  who  was  also,  after  the  death  of  the 
testator,  the  solicitor  of  the  defendants,  the  executors,  was  examined  as  a 
witness  for  the  plaintiff.  On  a  motion  by  the  defendants  to  suppress  the 
depositions  of  the  solicitor  on  the  ground  of  professional  confidence :  Held, 
that  the  communications  between  the  testator  and  the  solicitor  might  be 
read  ;  and  that  the  communications  between  the  defendants,  the  executors, 
and  the  solicitor,  after  the  death  of  the  testator,  were  privileged. 

A  privilege  given  for  the  protection  of  the  client  cannot  have  the  effect 
of  excluding  evidence  of  a  trust  which  he  had  intended  to  create,  and  thus 
defeat  a  claim  by  the  parties  who  accepted  the  trust,  to  hold  the  trust 
property  beneficially. 

Communications  between  solicitor  and  client,  through  the  medium  of  an 
agent,  are  protected  equally  with  communications  had  directly  with  the 
principal. 

The  existence  of  an  illegal  purpose  would  prevent  any  privilege  from  * 
attaching  to  the  communications  between  solicitor  and  client  (2). 

Tms  ^as  a  motion  on  the  part  of  the  defendants  William  Jackson 
and  Thomas  Aston  Jackson  to  suppress  the  depositions  of  Solomon 
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July  26,  28, 

29. 

Dec.  2, 
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(1)  In  re  Poatldhwaite  (1887)  35 
Ch.  D.  722,  56  L.  J.  Ch.  1077,  66  L.  T. 
733 ;  BulHvant  v.  AU,-Oen.  for  Victoria 
[1901]  A.  C.  196,  70  L.  J.  K  B.  645, 
84  L.  T.  737. 


(2)  Beg.  v.  Cox  and  Railion  (1884) 
14  Q.  B.  D.  153,  54  L.  J.  M.  C.  41 ; 
Williams  v.  Quebrada  By.,  Land  and 
Copper  Co.  [1895]  2  Ch.  751,  66  L.  J. 
Ch.  68.  73  L.  T.  397. 
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BussBLL  Bray  in  answer  to  the  18th  interrogatory  under  the  first  com- 
Jacksok.  mission,  and  to  the  6th,  7th,  8th,  9th,  11th,  12th,  and  13ih 
interrogatories  under  the  second  commission  for  the  examination 
of  witnesses  in  the  cause.  The  motion  had  been  ordered  to  stand 
over  until  the  hearing,  and  was  now  made,  the  case  having  been 
opened  and  the  evidence  in  question  tendered  for  the  plaintiff. 

Joseph  Bussell,  the  testator  in  the  cause,  by  his  will,  dated  the 
8th  of  July,  1840,  gave  the  residue  of  his  estate  to  the  defendants 
William  Jackson  and  Thomas  Aston  Jackson,  as  a  testimony  of  his 
esteem  for  them,  and  as  a  compensation  to  them  for  their  trouble 
as  his  executors ;  and  appointed  them  to  be  the  executors  of  his 
will. 

The  bill  was  filed  by  one  of  the  testator's  next  of  kin,  alleging 
that  the  gift  of  the  residue  to  the  defendants,  the  Jacksons,  was 
upon  a  secret  trust  for  founding  a  socialist  school  at  Birmingham ; 
and  that  the  gift  was  made  upon  the  undertaking  by  the  defendants 
to  carry  that  purpose  into  effect,  and  praying  relief  accordingly. 
[  »S3  ]  Solomon  Bray,  the  witness  whose  depositions  the  motion  was 

made  to  suppress,  was  the  solicitor  by  whom  the  will  was  prepared ; 
and  after  the  death  of  the  testator  he  acted  as  the  solicitor  of  the 
defendants,  the  Jacksons.  Upon  his  examination  under  the  first 
commission,  he  stated  in  his  answer  to  the  18th  interrogatory,  that 
the  testator  gave  the  residue  to  the  defendants,  intending  them  to 
hold  it  upon  a  secret  trust ;  but  he  demurred  to  the  question,  what 
was  the  nature  of  the  trust?  and  he  also  demurred  to  various 
other  questions  which  were  put  to  him,  as  to  the  instructions  for 
the  will  and  the  mode  in  which  it  was  prepared,  and  the  com- 
munications which  he  had  with  the  testator  and  with  the  defendants, 
the  Jacksons,  respecting  it,  assigning,  as  grounds  of  demurrer,  that 
he  had  acted  in  the  matters  in  question  as  the  solicitor  of  the 
testator  and  of  the  defendants,  the  Jacksons,  respectively.  This 
demurrer,  having  been  set  down  for  argument,  was  overruled  by 
the  Court,  no  one  appearing  to  support  it ;  and  upon  his  examina- 
tion under  the  second  commission,  the  witness  stated,  that  the 
general  purport  and  effect  of  the  instructions  which  he  received  for 
preparing  the  testator's  will  were  declaratory  of  his  intention  to 
leave  his  property  for  the  purpose  of  establishing  a  school  for  the 
education  of  children  in  the  doctrines  of  socialism,  and,  so  far  as 
the  witness  recollected,  according  to  the  principles  of  Bobert  Owen ; 
and  that  the  instructions  contained  the  scheme  on  which  the 
testator  intended  that  the  proposed  school  should  be  conducted. 
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That,  upon  receiving  the  instructions,  which  it  appeared  by  the     Russbll 

first    examination    had  been  brought  to  him  by  the  defendant     jaokson. 

William  Jackson,  he  intimated  to  that  defendant  doubts  whether 

the  law  would  permit  such  a  disposition  of  the  testator's  property 

as  was  contemplated  by  the  instructions  in  respect  to  the  school. 

That,  upon  his  subsequently  seeing  the  testator  in  the  presence,  as 

he   best   recollected,  of   both    the   Jacksons,  he  referred  to  the 

instructions   and    repeated  his  doubts  as  to  the  legality  of  the 

^intended  disposition ;  and  that  the  testator  then  said,  that,  having       [  *^89  ] 

confidence  in  the  two  defendants,  he  would  leave  his  property  to 

them,  being  satisfied    that  they  would  carry  out  his  intentions, 

which  they  well  knew ;  and  that  the  defendant  William  Jackson 

assented  to  this ;  and  that  the  defendant  Thomas  Aston  Jackson, 

if  he  was  present,  did  not  dissent  from  it.    That  he  inserted  a 

power  of  sale  in  the  will,  which  would  not  have  been  necessary  but 

for  the  purposes  agreed  upon  between  the   Jacksons    and    the 

testator;   and  that,  at   the  time   of   his   delivering  over  to  the 

defendant  William  Jackson  the  instructions  for  the  will,  which  by 

the  former  examination  appeared  to  have  been  upon  an  occasion  of 

his  seeing  that  defendant  on  matters  of  business  after  the  death  of 

the  testator,  he  told  that  defendant  he  would  require  the  instructions 

to  enable  him  to  carry  out  the  testator's  intention. 

Mr.  Malins  and  Mr.  Speed  for  the  plaintiff. 

Mr.  Walker  and  Mr.  Kirkman  for  the  defendant  heir-at-law, 
who  was  also  one  of  the  next  of  kin  of  the  testator. 

The  Solicitoi'-General  and  Mr.  W.  M.  James  for  the  Attorney- 
General. 

Mr.  Bolt  and  Mr.  E.  F.  White  for  the  defendants,  the  Jacksons, 
in  support  of  the  motion  to  suppress  the  depositions. 

[The  authorities  cited  against  the  admission  of  the  depositions 
included  Cromack  v.  Heathcote{\),  Chant  v.  Browne  {2)^  Jones  v. 
Piigh  (8),  Beer  v.  Ward  (4),  Cholmondeley  v.  Clinton  (6),  Flight  v. 
Bobinson  (o).  Herring  v.  Clohery  (7),  Turquandw.  Knight  (8).  Against 
the  motion  to  suppress  the  depositions :     BramweU  v.  Lmcos  (9), 

(1)  22  E.  R.  638  (2  Brod.  &  B.  4).  (6)  68  E.  E.  6  (8  Beav.  22). 

(2)  82  E.  E.  33  (7  Hare,  79).  (7)  65  R  E.  344  (1  Ph.  91). 

(3)  65  E.  E.  347  (1  Ph.  96).  (8)  46  E.  E.  506  (2  M.  &  W.  98). 

(4)  23  R  R  3  (Jac.  77,  82).  (9)  2  B.  &  C.  745 ;  see  36  R  E.  271. 

(5)  13  R  R  183  (19  Yes.  261). 

B.B. — ^VOL.  LXXXIX.  82 
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RU88RLL      Follett  V,  Jefferyes  (i),    Deaborotigh  v.  Rawlins  (2),    and   Walker  v. 
Jackson.      Wildman  (3),  were  cited.] 

The  Vice-chancellor  (After  stating  the  nature  of  the  suit, 
and  the  depositions  of  Solomon  Bray,  which  have  been 
mentioned) : 

The  question  is,  whether  the  statements  thus  made  by  this 
witness,  or  any  of  them,  ought  to  be  received  in  evidence  against 
these  defendants.  This  question  must  be  separately  considered 
with  reference  to  the  communications  which  were  had  in  the  life- 
time of  the  testator,  and  those  which  were  had  after  his  decease ; 
but  I  do  not  think,  that,  with  reference  to  the  communications 
which  were  had  in  the  testator's  lifetime,  any  distinction  can 
properly  be  made  between  the  communications  which  were  had  with 
the  testator  and  those  which  were  had  with  the  defendant  William 
Jackson ;  for  I  think  that  the  defendant  William  Jackson,  in  the 
communications  then  had  with  him,  must  be  considered  to  have 
acted  as  the  agent  of  the  testator,  and  as  the  channel  of  communi- 
cation between  him  and  the  witness  ;  and  I  think  that  the  protection 
which  the  law  throws  round  communications  of  this  nature,  extends 
[  *89i  ]  to  them  when  had  through  the  medium  of  an  agent,  as  *far  as  it 
would  extend  to  them  if  had  with  the  principal. 

As  to  the  communications  which  were  had  in  the  lifetime  of  the 
testator,  I  am  of  opinion  that  the  evidence  ought  to  be  admitted. 
It  is  evident  that  the  rule  which  protects  from  disclosure  confidential 
communications  between  solicitor  and  client,  does  not  rest  simply 
upon  the  confidence  reposed  by  the  client  in  the  solicitor,  for  there 
is  no  such  rule  in  other  cases,  in  which  at  least  equal  confidence  is 
reposed :  in  the  cases,  for  instance,  of  the  medical  adviser  and  the 
patient,  and  of  the  clergyman  and  the  prisoner.  It  seems  to  rest, 
not  upon  the  confidence  itself,  but  upon  the  necessity  of  carrying  it 
out.  Lord  Brougham,  in  Greenough  v.  Gaskell  (4),  gives,  I  think, 
the  true  foundation  of  it.  He  says :  It  is  founded  on  a  ''  regard  to 
the  interests  of  justice,  which  cannot  be  upholden,  and  to  the 
administration  of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice  of  the  Courts,  and  in 
those  matters  affecting  rights  and  obligations  which  form  the 
subject  of  all  judicial  proceedings.  If  the  privilege  did  not  exist 
at  all,  every  one  would  be  thrown  upon  his  own  legal  resources ; 

(1)  See  ante,  p.  1.  (3)  22  E.  R.  234  ^6  Madd.  47). 

(2)  45  B.  fi.  320  (3  My.  &  Cr.  615).  (4)  36  fi.  R.  258  (1  My.  &  K.  98). 
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deprived  of  all  professional  assistance,  a  man  would  not  venture  to  russkll 
consult  any  skilful  person,  or  would  only  dare  to  tell  his  counsellor  jackson. 
half  his  case  ''  (i).  This  then  being  the  foundation  of  the  rule,  the 
Courts,  when  called  upon  to  apply  it,  must  of  course  have  regard 
to  the  foundation  on  which  it  rests,  and  not  extend  it  to  cases  which 
do  not  fall  within  the  mischief  it  was  designed  to  prevent.  In  cases 
where  the  rights  and  interests  of  the  client  or  of  those  claiming 
under  him  come  in  conflict  with  the  rights  and  interests  of  third 
persons,  there  can  be  no  difficulty  in  applying  the  rule.  If  it  was 
not  applied  in  such  cases,  the  client  could  never  with  safety  state 
to  his  solicitor  the  true  position  of  his  case.  He  would  be  driven 
*to  speculate  as  to  what  it  would  be  for  his  interest  to  divulge.  [  ♦392  ] 
The  prosecution  or  defence  of  his  rights  could  not  be  adapted  to  the 
circumstances  as  they  really  existed,  and  the  courts  of  justice  would 
be  embarrassed  with  imperfect  information  arising  from  imperfect 
communication ;  but  when  we  pass  from  the  case  of  conflict  between 
the  rights  and  interests  of  the  client  and  parties  claiming  under 
him,  and  those  of  third  persons,  to  the  case  of  testamentary  dis- 
position by  the  client,  do  the  same  reasons  apply  ?  The  disclosure 
in  such  cases  can  affect  no  right  or  interest  of  the  client.  The 
apprehension  of  it  can  present  no  impediment  to  the  full  statement 
of  his  case  to  his  solicitor,  unless  indeed  he  is  contemplating  an 
illegal  disposition,  a  case  to  which  I  shall  presently  refer ;  and  the 
disclosure  when  made  can  expose  the  Court  to  no  greater  difficulty 
than  presents  itself  in  all  cases  where  the  Courts  have  to  ascertain 
the  views  and  intentions  of  parties,  or  the  objects  and  purposes  for 
which  dispositions  have  been  made.  In  the  cases  of  testamentary 
dispositions,  the  very  foundation  on  which  the  rule  proceeds,  seems 
to  be  wanting ;  and  in  the  absence,  therefore,  of  any  illegal  purpose 
entertained  by  the  testator,  there  does  not  appear  to  be  any  ground 
for  applying  it. 

Can  it  then  be  said  that  the  communication  should  be  protected, 
because  it  may  lead  to  the  disclosure  of  an  illegal  purpose  ?  I  think 
that  it  cannot;  and  that  evidence  which  would  otherwise  be 
admissible,  cannot  be  rejected  upon  such  a  ground.  On  the  con- 
trary, I  am  very  much  disposed  to  think  that  the  existence  of  the 
illegal  purpose  would  prevent  any  privilege  attaching  to  the  com- 
munication. Where  a  solicitor  is  party  to  a  fraud,  no  privilege 
attaches  to  the  communications  with  him  upon  the  subject,  because 
the  contriving  of  a  fraud  is  no  part  of  his  duty  as  solicitor ;  and  I 
(1)  36  R  E.  at  p.  263  (1  My.  &  K.  103). 

32—^ 
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Russell  think  it  can  as  little  be  said  that  it  is  part  of  the  duty  of  a  solicitor 
Jackson.  ^  advise  his  client  as  to  the  *means  of  evading  the  law.  Another 
[  •393  ]  view  of  the  case  is,  that  the  protection  with  the  rale  gives  is  the 
protection  of  the  client ;  and  it  cannot  I  think  be  said  to  be  for  the 
protection  of  the  client  that  evidence  should  be  rejected,  the  effect 
of  which  would  be  to  prove  a  trust  created  by  him,  and  to  destroy 
a  claim  to  take  beneficially  by  parties  who  have  accepted  that 
trust. 

The  argument  on  the  part  of  the  defendants  was,  that  the 
privilege  did  not  terminate  with  the  death  of  the  client ;  that  ii; 
belongs  to  a  purchaser  from  the  client,  and  must  equally  belong 
to  a  volunteer  under  him ;  that  it  follows  the  legal  interest,  and 
must  rest  in  the  executor  claiming  under  the  will,  and  not  in  the 
next  of  kin  claiming  adversely  to  it.  That  the  privilege  does  not 
in  all  cases  terminate  with  the  death  of  the  party,  I  entertain  no 
doubt.  That  it  belongs  equally  to  parties  claiming  under  the 
client  as  against  parties  claiming  adversely  to  him,  I  entertain  as 
little  doubt;  but  it  does  not,  I  think,  therefore  follow,  that  it 
belongs  to  the  executor  as  against  the  next  of  kin  in  such  a  case  as 
the  present.  In  the  one  case  the  question  is,  whether  the  property 
belongs  to  the  client  or  his  estate,  and  the  rule  may  well  apply 
for  the  protection  of  the  client's  interest.  In  the  other  case  the 
question  is,  to  which  of  two  parties  claiming  under  the  client  the 
property  in  equity  belongs ;  and  it  would  seem  to  be  a  mere 
arbitrary  rule,  to  hold  that  it  belongs  to  one  of  them  rather  than 
to  the  other.  Besides,  if  the  privilege  be  one  which  follows  the 
legal  interest,  it  must,  I  think,  be  subject  to  the  incidents  to  which 
the  legal  interest  is  subject;  and  if  the  legal  interest  be  subject 
to  a  trust,  the  privilege  must  be  subject  to  it  also.  And  in  this 
view  of  the  case,  to  permit  the  defendants  to  avail  themselves  of 
the  privilege,  would  be  to  permit  them  by  the  use  of  the  privilege 
to  exclude  the  question,  whether  they  were  trustees  of  it  or  not. 
[  ^394  ]  These  are  the  views  which  I  entertain  upon  this  ^question,  without 
reference  to  the  authorities.  Those  which  were  cited  on  the  part 
of  the  defendants,  do  not  appear  to  me  to  affect  the  question.  The 
general  remarks  which  are  to  be  found  in  the  books  must,  of 
course,  be  understood  with  reference  to  the  cases  in  which  they 
are  found,  and  none  of  those  cases  at  all  approach  to  the  present. 
They  were  all  cases  arising  between  the  clients  or  parties  claiming 
under  them  and  adverse  claimants. 

There  are  cases,  however,  which,  I  think,  approach  more  nearly 
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to  the  present,  and  support  the  opinion  I  have  formed :  cases  in 
which  the  Court  has  received  and  acted  upon  such  evidence 
without  objection.  In  The  Duke  of  Bedford  v.  2%€  Marquis  of 
Ahercorn  (1),  the  Court  received  and  acted  on  the  evidence  of  a 
solicitor  as  to  the  intention  of  parties  to  marriage  articles,  and 
directed  a  settlement  differing  from  the  articles  mainly  upon  the 
truth  of  such  evidence;  and  in  Nourse  v.  Finch  (2),  where  the 
question  was,  whether  executors  were  trustees  for  the  next  of  kin 
of  an  undisposed  of  residue,  the  evidence  of  the  solicitor  who  had 
prepared  the  will,  as  to  what  had  passed  between  him  and  the 
testator,  was  received  and  minutely  commented  upon  in  the  judg- 
ment. These  cases,  and  particularly  the  latter,  have,  I  think,  a 
strong  bearing  upon  the  present ;  and  upon  the  authority  of  them, 
as  well  as  upon  principle,  my  opinion  upon  the  whole  is,  that  the 
evidence  as  to  the  communications  which  took  place  in  the  testator's 
lifetime  must  be  received. 

With  respect  to  the  evidence  as  to  what  passed  with  the  defendant 
William  Jackson,  upon  the  occasion  of  the  instructions  for  the  will 
being  delivered  to  him  after  the  death  of  the  testator,  I  think  the 
case  stands  upon  a  different  footing.  This  was  clearly  a  com- 
munication between  ^solicitor  and  client  in  the  course  of  pro- 
fessional business,  and  all  principle  and  all  authority  are  against 
its  admission.  The  depositions,  therefore,  to  this  extent  ought  to 
be  suppressed  (3): 


Russell 

V, 

Jackson. 


[  •395  ] 


HAREISON  V.  RANDALL. 

(9  Hare,  397—410  j  S.  C.  21  L.  J.  Ch.  294  ;  16  Jur.  72.) 

The  Court  will  not  entertain  a  suit  to  set  aside  an  appointment  of  a  part 
of  certain  trust  funds  as  a  fraud  upon  the  power,  when  it  appears  that 
another  appointment,  not  impeached  by  the  bill,  was  made  of  funds  subject 
to  the  same  power,  in  which  regard  was  had  to  the  appointment  complained 
of,  and  the  object  was  to  equalise  the  interests  of  the  several  appointees ;  for 
the  Court  will  not  undo  part  of  an  entire  transaction,  the  other  parts  of 
the  same  transaction  not  being  brought  within  its  jurisdiction. 

Where  there  is  an  appointment  to  A.  and  B.  by  one  instrument,  (and  d 
/(/rtiori  by  different  instruments),  the  appointment  to  A.  may  be  good,  and 
the  appointment  to  B.  bad,  and  A.  and  B.  may  well  agree  between  themselves 
that  the  bad  appointment  shall  not  be  disturbed. 

A  trustee  is  not,  in  all  cases,  to  be  made  liable  upon  the  mere  ground  of 
haying  deviated  from  the  strict  letter  of  his  trust ;  for  such  deviation  may 
be  necessary  or  beneficial  to  the  interests  of  the  cestui  que  trusts ;  but  when 
a  trustee  ventures  to  deviate  from  the  letter  of  his  trust,  he  does  so  under 


(1)  43  R.  R.  200  (1  My.  &  Cr.  312). 

(2)  1  Ves.  Jr.  344,  359. 


(3)  This  case    is    reported  on    the 
hearing  of  the  cause  in  10  Hare,  204. 


1861. 

July  16, 17 

19,  21,  22. 

1862. 
Jafi,  19. 

TURNBB, 

V.-C. 

[397] 
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Habrisom  the  obligation  and  at  a  peril  of  afterwards  satisfying  the  Court  that  the 

_     ^'  deviation  was  necessary  or  beneficial. 

The  existence  of  a  suit  in  which  an  appointment  of  trust-funds  made  in 
execution  of  a  power  is  brought  befoi'e  the  Court,  and  directions  conse- 
quential thereto  are  obtained,  and  the  trustees  retire  and  are  succeeded  by 
others,  but  in  which  material  facts  connected  with  such  appointment  of  the 
trust-funds  are  not  brought  to  the  knowledge  of  the  Coui't,  does  not  protect 
the  x<etiring  trustees  from  the  liabilities  which  result  from  such  facts,  if  they 
involve  a  breach  of  trust ;  but,  on  the  contrary,  renders  such  breach  of 
trust  less  excusable. 

A  trustee  who,  having  good  reason  to  doubt  the  validitj'  of  an  appoint- 
ment, thinks  proper  to  act  upon  it,  must  be  affected  by  the  consequences 
which  follow  upon  the  act. 

Certain  policies  of  insurance  effected  by  a  father  on  his  life  as  a  provision 
for  his  daughters  were  assigned  to  a  trustee,  upon  trust  for  such  of  the 
daughters  as  the  father  should  appoint ;  and  certain  estates  were  demised 
to  the  same  trustee,  upon  trust,  out  of  the  rents  and  profits  to  secui'e  the 
payment  of  the  premiums.  The  ti'ustee  advanced  some  sums  of  money  in 
payment  of  the  premiums,  and  the  father  appointed  the  bonuses  which  had 
accrued  upon  the  policies  to  three  of  his  daughters ;  and  the  three  daughters 
soon  afterwards  authorised  the  trustee  to  receive  the  sum  paid  by  the  office 
for  the  bonuses,  and  invest  part  thereof  as  a  fund  to  keep  down  the  premiums, 
and  a  part  of  the  sum  was  applied  in  satisfaction  of  the  arrears  of  such 
premiums.  A  subsequent  appointment  was  made,  in  favour  of  the  other 
daughtei-s,  of  the  residue  of  the  sums  to  be  received  on  the  policies,  and 
which  was  intended  to  equalise  the  shares :  Held,  that  the  first  appoint- 
ment was  a  fraud  upon  the  power,  its  immediate  object  being  to  relieve  the 
father,  and  its  necessary  consequence  to  relax  the  diligence  of  the  trustee 
in  enforcing  the  rights  of  the  daughters  against  the  father ;  and  that  the 
application  of  the  trust  funds,  in  pursuance  of  the  appointment  by  the 
trustee,  who  knew  that  the  appointment  was  fraudulent,  was  a  breach  of 
trust,  for  which  he  was  responsible  to  the  objects  of  the  power. 

The  bill  was  filed  to  set  aside  an  appointment,  made  by  a  deed 
poll  of  the  3rd  of  October,  1832,  of  the  bonuses  up  to  the  year  1830, 
on  two  policies  of  insurance,  effected  in  the  Equitable  Life  Insurance 
Office,  on  the  life  of  Colonel  Gwynne ;  and  for  a  declaration  by  the 
Court,  that  a  surrender  of  such  bonuses  made  to  the  office  by 
Jonathan  Brundrett  was  a  breach  of  trust ;  and  for  the  purpose 
of  charging  the  estate  of  Brundrett  with  the  amount  of  the 
bonuses. 

Colonel  Gwynne  was  tenant  for  life  of  an  estate  in  Wales,  with 
remainder  to  his  eldest  son  in  tail.  He  had  a  son  and  eight 
daughters  by  his  first  wife  Mary  Anne  Gwynne ;  and  the  policies 
of  insurance  in  the  Equitable,  and  other  policies  which  he  effected 
[  •398  ]  on  his  own  life  in  the  Pelican  *and  Albion  Insurance  Offices,  were 
the  provisions  which  he  made  for  his  daughters. 

By  an  indenture  dated  the  12th  of  May,  1803,  Colonel  Gwynne 
jissigned  a  policy  of  insurance  for  4,0001.  on  his  life  in  the  Pelican 
Office,  to  Thomas  Lowten,  upon  trust,  to  receive  the  amount  which 
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should  be  payable  upon  it  on  his  death,  and  to  pay  the  same  as  Harrison 
his  wife  Mary  Anne  Gwynne  should  by  deed  or  will  appoint ;  and  Randall. 
in  default  of  appointment,  to  her,  if  she  should  survive  him ;  but 
if  she  should  die  in  his  lifetime,  to  his  children  who  should  be 
living  at  her  death,  and  to  the  issue  of  any  of  them  who  should  be 
then  dead,  excepting  an  eldest  or  only  son ;  the  shares  of  sons  to 
be  vested  at  twenty-one,  and  of  daughters  at  twenty-one  or 
marriage,  with  the  usual  provisions  for  survivorship;  and  by 
this  deed  he  demised  some  parts  of  the  estates,  of  which  he  was 
tenant  for  life,  to  Lowten,  for  a  term  of  ninety-nine  years,  if  he 
should  so  long  live,  upon  trusts,  for  securing  the  payment  of  the 
premiums  upon  this  policy. 

By  an  indenture  of  the  18th  of  December,  1811,  Colonel  Gwynne 
assigned  another  policy  of  insurance  for  1,000Z.  on  his  life,  in  the 
Pelican  Office,  to  Lowten,  upon  trusts,  which,  so  far  as  related  to 
the  children,  were  similar  to  those  declared  by  the  former  deed ; 
and  by  this  deed  he  also  demised  to  Lowten  other  parts  of  the 
estates  of  which  he  was  tenant  for  life,  upon  trusts,  for  securing 
the  payment  of  the  premiums  upon  this  policy. 

Mary  Anne  Gwynne  the  wife  died  in  the  year  1818,  having  by 
her  will  appointed  the  4,000i.  assured  by  the  first  policy,  as  to 
1002.  to  the  son,  and  as  to  3,900Z.  to  the  eight  daughters  equally ; 
but  she  made  no  appointment  of  the  1,000/.  assured  by  the  second 
policy ;  and  upon  her  death,  therefore,  the  eight  daughters  became 
entitled  to  the  1,000Z.  *Pelican  policy  as  in  default  of  appomtment,  C  '399  ] 
and,  subject  only  to  any  claim  of  the  son  for  the  lOOZ.,  to  the  4,0002. 
Pelican  policy  under  her  appointment. 

In  the  month  of  August,  1821,  S.  P.  Gwynne,  the  eldest  son  of 
Colonel  Gwynne,  had  attained  the  age  of  twenty-one  years  ;  and  at 
this  time  Colonel  Gwynne  had  effected  four  other  policies  of  insur- 
ance on  his  life,  one  for  4,000L  and  another  for  1,000/.  in  the 
Equitable  Office,  and  two  in  the  Albion  Office  for  the  same  sums  of 
4,000/.  and  1,000/. ;  and  he  had  mortgaged  the  1,000/.  Equitable 
policy  to  Philpott,  and  the  1,000/.  Albion  to  another  person. 

Arrangements  were  then  come  to  between  S.  F.  Gwynne  and  his 
father  for  suffering  recoveries  and  resettling  the  estates,  and  for 
making  provision  for  the  eight  daughters ;  and  by  a  deed  of  the 
28th  of  August,  1821,  expressed  to  be  made  between  Colonel 
Gwynne,  S.  F.  Gwynne,  and  another,  and  Jonathan  Brundrett, 
reciting  an  agreement  to  suffer  recoveries  and  convey  the 
estates,  and  to  vest  the  six  policies  of  insurance  in  a  trustee  for 
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Harbisok     the  daughters,  to  secure  5001.  a  year  to  the  son  during  the  life  of 
Randall,     the  father,  and  to  subject  a  part  of  the  estates  to  trusts  for  keeping 
up  the  policies,  and  reciting  the  recovery  deeds  and  certain  deeds 
by  which  the  six  policies  were  stated  to  be  assigned  to  Brundrett 
upon  trusts  for  the  daughters,  with  a  covenant  by  Colonel  Gwynne 
to  exonerate  the  two  1,000^  policies  from  the  mortgages  to  which 
they  were  subject,  Colonel  Gwynne  conveyed  the  estates  to  the  uses 
referred  to,  and,  as  to  part  thereof,  to  the  use  of  Brundrett  for  a 
term  of  1,000  years,  upon  trust,  out  of  the  rents  and  profits,  or  by 
mortgage  or  sale  or  otherwise,  to  pay  the  premiums  of  the  six 
policies  and  the  expenses  of   the  trust,  and,  until  it  should  be 
expedient  to  raise  the  same,  to  permit  the  rents  and  profits  to  be 
received  by  the  person  entitled  to  the  hereditaments.     This  deed 
[  ♦400  ]      was  not  executed  by  Brundrett ;  *nor  were  the  deeds  recited  in  it, 
and  by  which  the  policies  were  purported  to  be  assigned,  executed 
by  any  of  the  parties  thereto  ;  but  by  another  indenture  of  the  1st 
of  October,  1821,  expressed  to  be  made  between  T.  Lowten,  Colonel 
Gwynne,  S.  F.  Gwynne,  and  Brundrett,  after  reciting  the  deed  of 
May,  1803,  and  that  T.  Lowten,  a  party  thereto,  was  the  executor 
of  Lowten  the  trustee,  and  was  desirous  to  be  discharged  from  the 
trusts,  Colonel  Gwynne  appointed  Brundrett  to  be  the  trustee  under 
the  deed  of  1808  ;  and  the  4,000Z.  Pelican  policy  was  purported  to 
be  assigned  by  Lowten  to  Brundrett  upon  the  trusts  of  the  deed 
and  of  Mary  Anne  Gwynne's  will;  and  by  this  deed  Colonel  Gwynne 
and  S.  F.  Gwynne  assigned  the  other  policy  in  the  Pelican  and  the 
policies  in  the  Equitable  and  Albion  Offices,  upon  trust  for  all  or 
any  one  or  more  of  the  daughters  of  Colonel  Gwynne  by  Mary  Anne 
his  late  wife,  or  of  any  one  or  more  of  the  children  or  other  issue 
(as  therein  mentioned)  of  the  said  daughters  or  any  of  them,  in 
such  manner  and  form,  and   (if   more  than  one)  in  such  parts, 
shares,  and  proportions,  and  for  such  times,  with  such  limitations 
over  or  substitutions  in  favour  of  any  one  or  more  of  the  others  of 
the  daughters  or  their  children  and  issue  respectively,  and  either 
by  way  of  annuity,  legacy,  portion,  remainder,  present  or  remote 
interest,  or  otherwise,  and  to  vest  and  be  payable,  and  paid,  trans- 
ferred, and  assigned  at  such  time  or  times,  age  or  ages,  and  upon 
such  contingencies,  and  under  and  subject  to  such  directions  and 
regulations  as   Colonel  Gwynne  from  time  to  time  by  deed  or 
will    should    appoint.     And,    in    default    of    such    appointment, 
upon  the  same  trusts  as  had  been   declared  of  the  policy  for 
4,0002.  by  the  will  of  the  wife.     These  deeds  were  executed  by 
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Colonel  Gwynne  only,  and  were  not  executed  either  by  Lowten  or     Harrison 
Brundrett.  Randall. 

Brundrett  was  a  solicitor  in  London  in  partnership  with  other 
persons  :  their  firm  paid  the  premiums  on  the  policies  *of  insurance  [  NOi  ] 
for  many  years ;  and  Colonel  Gwynne,  it  appeared,  was  irregular  in 
making  the  remittances  to  meet  these  payments.  In  this  state  of 
things  the  deed  poll  of  the  3rd  of  October,  1832,  impeached  by  the 
bill,  was  made.  Colonel  Gwynne  by  this  deed,  reciting  that 
bonuses  had  been  from  time  to  time  declared  on  the  Equitable 
policies,  appointed  all  such  bonuses  to  his  daughters  Catherine, 
Jane,  and  Edmundtina,  who  were  then  of  age,  equally. 

After  the  execution  of  this  deed  poll,  and  on  the  24th  of  October, 
1832,  Colonel  Gwynne,  and  Catherine,  Jane,  and  Edmundtina 
signed  an  authority  addressed  to  Colonel  Gwynne  and  Brundrett, 
empowering  them  to  receive  the  bonuses,  and  invest  the  same  in 
Government  funds  in  Brundrett's  name,  or  that  of  any  future 
trustee ;  with  liberty  for  Brundrett,  or  any  future  trustee,  to  sell 
out  of  such  funds  any  sums  which  might  be  necessary  to  pay  the 
premiums  on  the  policies,  until  he  could  procure  the  same  from 
the  estates ;  and  Colonel  Gwynne  thereby  agreed  to  make  good,  out 
of  the  rents  and  profits  of  the  estates,  any  loss  which  might  arise 
in  selling  and  repurchasing  the  stock.  This  authority  appeared 
never  to  have  been  acted  upon ;  for  on  the  24th  of  November, 
1882,  the  same  parties  signed  a  further  authority  to  Colonel 
Gwynne  and  Brundrett,  empowering  them  to  receive  the  bonuses 
amounting  to  8,6882. 19^.,  and  invest  1,6002.  in  Consols,  with  liberty 
to  apply  the  funds  so  invested  as  expressed  in  the  former  authority ; 
and  also  to  discharge  a  lien  of  502.  claimed  by  a  solicitor  who  held 
one  of  the  policies. 

It  appeared  that  Mr.  Brundrett  soon  afterwards  obtained  the 
opinion  of  counsel,  and  was  advised  that  the  proposed  appointment 
was,  in  the  language  of  equity,  a  fraud  upon  the  power.  The 
opinion  pointed  out  certain  other  modes,  as  less  dangerous  expe- 
dients for  dealing  with  the  bonuses,  to  effectuate  the  intention 
expressed  in  the  authority.  *After  the  date  of  this  opinion,  and  [  '^02  ] 
by  a  deed  of  the  14th  of  December,  1882,  a  further  appointment 
was  made  by  Colonel  Gwynne,  whereby,  after  reciting  the  deeds  of 
August  and  October,  1821,  and  the  appointment  of  October,  1882, 
Colonel  Gwynne  appointed  the  principal  of  both  the  Equitable 
policies,  the  two  sums  of  4,0002.  and  1,0002.,  in  trust  for  his  four 
daughters  Cliarlotte,  Julia,  Emma,  and  Georgiana,  wlio  did  not 
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Habbisox  take  under  the  appointment  of  the  bonuses;  and  the  deed  con- 
Bandall.  tained  a  proviso,  that  if  either  Emma  or  Georgiana  should  die 
under  21  and  unmarried,  her  share  should  go  to  Catherine, 
Charlotte,  Jane,  Julia,  and  Edmundtina,  and  the  survivor  of 
Emma  and  Georgiana;  and  if  both  died,  then  to  Catherine, 
Charlotte,  Jane,  Julia,  and  Edmundtina. 

The  bonuses  which  had  been  declared  upon  the  Equitable  policies 
up  to  1880,  and  which  were  appointed  by  the  deed  of  the  3rd  of 
October,  1832,  amounted  to  6,570Z.,  for  which  the  office  were 
willing  to  pay  8,683i.  Ids.  From  comparing  this  amount  with  tiie 
amount  of  the  principal  of  the  Equitable  policies,  and  allowing  for 
the  difiference  of  the  number  of  the  appointees  under  the  two 
deeds,  and  from  a  paper  of  calculations  proved  in  the  cause,  it 
appeared  that  the  deed  of  the  14th  of  December,  1832,  proceeded 
upon  the  principle  of  putting  the  seven  daughters,  who  were 
appointees  under  the  deed  polls,  upon  as  nearly  as  possible  the 
same  footing.  An  agreement  between  the  three  appointees  under 
the  deed  poll  of  the  3rd  of  October,  1832,  and  Colonel  Gwynne, 
appeared  to  have  been  prepared  under  Brundrett's  directions,  to  be 
signed  by  the  appointees,  but  was  not  executed.  This  agreement 
recited  all  the  transactions,  and  provided  for  the  application  of  the 
1,6002.  to  the  payment  of  the  premiums  on  the  policies,  and  for  the 
residue  of  the  monies  to  arise  from  the  surrender  being  handed 
over  to  the  three  appointees ;  and  it  contained  a  recital  that  the 
f  ♦403]  rents  of  the  property  conveyed  upon  *  trust  to  secure  the  payment 
of  the  premiums,  consisting  principally  of  the  mansion-house  in 
which  Colonel  Gwynne  and  all  his  unmarried  daughters  resided, 
were  insufficient  to  pay  such  premiums,  and  the  same  had  often 
been  in  arrear;  that  Brundrett  had  advanced  229Z.  14«.  2iL  to 
prevent  a  forfeiture  of  the  policies ;  that  he  had  intimated  an 
intention  to  enter  upon  the  mansion-house  and  lands,  and  lease  the 
same;  that  Colonel  Gwynne  and  his  daughters  Catherine,  Jane, 
and  Edmundtina  were  very  desirous  to  continue  to  reside  in  the 
mansion-house,  and  that  Colonel  Gwynne  should  occupy  the  lands ; 
and  for  that  purpose  had  concurred  in  his  application  that  the 
229L  14s.  2rf.,  and  the  60Z.  referred  to,  and  such  further  sums  as 
Colonel  Gwynne  might  require  for  satisfaction  of  the  premiums, 
not  exceeding  l,600i.,  should  be  paid  out  of  the  3,683L  19fi. ;  and 
Brundrett  had,  at  the  request  of  the  three  appointees,  consented  to 
abstain  from  entering  on  the  property  until  after  a  certain  notice. 
On  the  15th  of  December,  1832,  immediately  after  the  execution 
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of  the  deed  poll  of  the  14th  of  December,  the  three  appointees  Habbisok 
under  the  deed  poll  of  the  8rd  of  October,  1832,  gave  a  power  of  Randall. 
attorney  to  Brundrett  to  receive  the  3,683J.  Ids.  from  the  Equitable 
Office,  and  thereupon  to  surrender  the  appointed  bonuses,  which 
Brundrett  accordingly  did  on  the  19th  of  December,  1832,  signing 
a  receipt  for  the  8,683Z.  198.  as  for  himself,  and  also  as  attorney  for 
the  appointees.  In  January,  1883,  Colonel  Gwynne  attorned  tenant 
to  Brundrett,  as  trustee  of  the  1,000  years  term. 

Fending  these  proceedings  Lowten  had  instituted  a  suit  to  be 
discharged  from  the  trusts  of  the  deeds  of  1803  and  1811 ;  and 
Brundrett  had  joined  in  this  suit  to  be  also  discharged  from  the 
trusts ;  but  upon  the  arrangement  being  made  for  the  surrender  of 
the  policies,  and  for  the  receipt  and  investment  of  the  3,683{.  19^., 
he  agreed  to  continue  *in  the  trust.  When,  however,  the  appointees  [  '^^4  ] 
refused  to  allow  more  than  the  1,6002.  to  be  retained,  he  again 
determined  to  retire,  and  a  supplemental  bill  was  filed  in  the  cause 
for  that  purpose.  This  bill  stated  the  deeds  poll  of  the  Srd  of 
October  and  the  14th  of  December,  1832,  and  the  receipt  by 
Brundrett  of  the  3,6832.  19^. ;  but  did  not  state  any  of  the  circum- 
stances under  which  those  deeds  were  executed.  By  decree,  dated 
the  11th  of  February,  1833,  it  was  referred  to  the  Master  to  appoint 
new  trustees  of  the  six  policies  and  of  the  residue  of  the  terms  of 
years ;  and  the  costs  were  ordered  to  be  taxed  and  paid  out  of  the 
3,683Z.  Ids.  in  the  hands  of  Brundrett,  (which  sum  the  decree 
described  as  received  by  him  in  respect  of  accumulations  on  the 
Equitable  policies,)  and  Brundrett  was  thereby  ordered  to  pay  the 
residue  to  Catherine,  Jane,  and  Edmundtina  Gwynne ;  and  Lowten 
and  Brundrett  and  all  other  proper  parties  were  ordered  to  join  in 
conveying  and  assuring  the  trust  premises  to  the  new  trustees. 
Two  new  trustees,  named  Harries  and  Bice,  were  appointed  in  pur- 
suance of  the  decree,  and  the  trust  premises  were  assigned  to  them 
by  a  deed  dated  the  30th  of  May,  1833. 

In  May  and  June,  1833,  Brundrett  paid  the  taxed  costs,  and  paid 
over  the  balance  of  the  3,6832.  Ids,  to  Catherine,  Jane,  and 
Edmundtina,  deducting,  however,  4232.  158.  6d.  which  he  had  paid 
for  premiums  on  the  policies  of  insurance.  This  closed  the 
transactions  with  Brundrett. 

By  a  deed  poll  dated  the  6th  of  June,  1833,  Colonel  Gwynne 
appointed  the  Albion  policy  of  4,0002.  to  Catherine,  Jane,  and 
Edmundtina,  in  equal  shares,  and  the  Albion  policy  of  1,0002.  to 
Augusta,  and   the  future   bonuses   on  the  Equitable   policies   to 
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haubison  Catherine,  Jane,  Edmundtina,  Charlotte,  Augusta,  Julia,  Emma, 
Randall.  ^^^  Georgiana,  in  equal  shares.  Catherine,  Jane,  and  Edmimdtina 
subsequently  lent  to  Colonel  Gwynne  the  sum  of  1,624/.  upon  a 
[  *40o  ]  mortgage  of  his  ^life  estate,  subject  to  prior  mortgages  thereon. 
This  mortgage  was  made  by  a  deed  dated  the  Idth  of  June,  1833. 
By  another  deed,  dated  the  24th  of  August,  1836,  made  between 
Catherine,  Jane,  and  Edmundtina,  and  their  five  sisters,  reciting 
that  the  appointment  of  the  Albion  policy  of  4,000/.  was  intended 
to  have  been  for  the  benefit  of  all  the  daughters,  and  was  made  in 
favour  of  the  three  by  mistake,  the  three  daughters  agreed  to  stand 
possessed  of  that  policy  in  trust  for  the  eight  daughters  to  receive 
one  equal  eighth  part  thereof  apiece. 

Colonel  Gwynne  died  on  the  6th  of  September,  1836,  insolvent.  By 
a  deed  of  the  12th  of  April,  1837,  E.  Herbert  was  appointed  a  trustee 
in  the  place  of  Bice,  who  desired  to  retire  ;  and  shortly  afterwards 
Herbert  retired,  and  T.  France  was  appointed  in  his  stead.  In 
September,  1837,  France  applied  to  Brundrett  on  behalf  of  Emma 
and  Georgiana,  the  two  youngest  daughters,  complaining  of  the 
appointment  of  the  bonuses  by  the  deed  of  the  3rd  of  October,  1832; 
but  no  further  steps  were  taken  until  after  the  death  of  Brundrett, 
which  took  place  in  May,  1841. 

The  bill  was  filed  by  Emma  and  Georgiana,  the  two  youngest 
daughters,  who  were  infants  at  the  time  of  the  appointment 
complained  of,  against  Randall  and  Simmons,  the  personal  repre- 
sentatives of  Brundrett,  and  Harries  and  France,  the  trustees,  and 
the  other  daughters  of  Colonel  Gwynne,  or  the  parties  who 
represented  them. 

The  executors  of  Brundrett,  by  their  answer,  stated,  that  the 
appointment  of  the  14th  of  December,  1832,  was  made  in  considera- 
tion of,  and  as  compensation  for  that  of  the  Srd  of  October,  1832  ; 
and  that  the  plaintiffs  had  taken  the  benefit  of  the  appointment  of 
December,  and  were  therefore  bound  to  give  effect  to  that  of 
October,  or  make  compensation  to  the  parties  thereto  for  its  failure ; 
[  Moc  ]  and  they  *relied  upon  the  suit  and  the  decree  of  February,  1833,  as 
having  been  adopted  and  acted  upon  by  the  plaintiffs  and  the 
trustees  appointed  under  the  same. 

Mr.  Snanston,  Mr.  James  Parker,  and  Mr.  Haddan,  for  the 
plaintiffs. 

Mr.  Chandless  and  Mr.  Peachey  for  the  other  daughters  of 
Colonel  Gwynne  and  the  parties  representing  them. 
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Mr.  Bethelly  Mr.  Willcock,  and  Mr.  PrendergoBt,  for  the  Harrison 
defendants  Randall  and  Simmons,  the  personal  representatives  of  Randall. 
Brundrett. 

The  Vice- Chancellor,  after  stating  the  facts: 

This  case  may,  I  think,  conveniently  be  considered  in  three 
points  of  view:  First,  whether  Jonathan  Brundrett  ever  became 
liable  to  the  plaintiffs  in  respect  of  the  matters  in  question  in  this 
suit ;  secondly,  if  he  did  become  so  liable,  whether  this  suit  is 
properly  constituted  for  enforcing  such  liability ;  and  thirdly,  if  it 
be  not  properly  constituted,  whether  the  bill  should  be  dismissed 
without  reservation;  and,  if  it  be  properly  constituted,  whether 
there  should  be  an  absolute  decree  against  the  defendants,  or  what 
directions  should  be  given  for  the  purpose  of  working  out  the  justice 
of  the  case. 

Upon  the  first  of  these  points  I  am  of  opinion  that  Jonathan 
Brundrett  was  liable  to  the  plaintiffs  in  respect  of  these  matters. 
I  think  it  clear  that  he  accepted  the  trusts  of  these  policies  ;  and 
equally  clear  that  the  appointment  of  the  8rd  of  October,  1882,  was 
a  fraud  upon  the  power ;  and  I  think  that  Brundrett  must  be  taken 
to  have  known  it  to  be  so  at  the  time  when  he  surrendered  the 
policies,  *and  paid  over  the  monies  which  he  received  upon  the  ['^o?] 
surrender.  After  the  cases  which  have  been  decided  upon  the 
subject  of  fraudulent  appointments,  it  is  hardly  necessary,  I  think, 
to  say  anything  upon  this  appointment  being  a  fraud  upon  the 
power ;  but  it  may  be  observed,  that  its  immediate  object  was  to 
relieve  the  father,  and  that  its  necessary  consequence  would  be  to 
relax  the  diligence  of  the  trustee  in  enforcing  the  rights  of  the 
children  against  him ;  and  it  may  be  useful  further  to  observe,  that 
where  a  trustee,  having  good  reason  to  doubt  the  validity  of  an 
appointment,  thinks  proper  to  act  upon  it,  he  must,  in  my  opinion, 
be  affected  by  the  consequences  which  follow  upon  the  act ;  and,  in 
the  present  case,  we  have  the  monies,  which  were  paid  over  to  the 
appointees,  immediately  lent  to  the  father  upon  a  mortgage  of  his 
life  interest  only.  That  Brundrett  knew  the  appointment  to  be 
fraudulent,  I  think,  sufficiently  appears  from  the  advice  which  he 
received. 

The  transaction  was  attempted  to  be  justified  upon  the  ground  of 
the  necessity  of  the  case ;  but  I  cannot  hold  it  to  be  justified  upon 
that  ground.  I  take  the  rule  of  the  Court  upon  that  point  to  be  clear. 
A  trustee  is  not,  in  all  cases,  to  be  made  liable  upon  the  mere 
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Harrison     ground  of  his  having  deviated  from  the  strict  letter  of  his  trust. 

Randall.  The  deviation  may  be  necessary,  or  may  be  beneficial ;  but  when  a 
trustee  ventures  to  deviate  from  the  letter  of  his  trust,  he  does  so 
under  the  obligation  and  at  the  peril  of  afterwards  satisfying  the 
Court  that  the  deviation  was  necessary  or  beneficial;  and  the 
defendants  have  given  no  evidence  to  satisfy  me  that  it  was  either 
necessary  or  beneficial  that  this  appointment  should  be  made. 

If  such  a  transaction  as  the  present  could  have  been  excused  in 
any  case,  I  think  it  could  not  have  been  excused  in  this ;  for  there 
was  a  suit  actually  pending  in  this  Court  at  the  time  when  the 
[  '408  ]  transaction  took  place,  and  in  that  *suit  the  very  appointment  in 
question  was  brought  forward  ;  and  yet  the  facts  connected  with  the 
appointment  were  not  put  upon  the  record,  but  a  decree  was  taken 
for  paying  over  the  fund  to  the  appointees,  the  Court  being  kept  in 
ignorance  of  those  facts. 

If  therefore  this  case  depended  upon  the  first  point,  the  original 
liability  of  Brundrett,  I  should  have  no  hesitation  in  making  a 
decree  in  favour  of  the  plaintiffs ;  but  upon  the  second  point  my 
opinion  is,  that  this  suit  is  not  properly  constituted  to  enforce 
the  liability.  Looking  at  the  deeds,  the  calculations,  and  the 
correspondence  in  this  case,  I  am  of  opinion  that  the  deed  of  the 
14th  of  December,  1832,  is  directly  and  immediately  connected  with 
the  deed  of  the  8rd  of  October,  1882 ;  and  that  the  deed  of  December 
is  in  truth  no  more  than  a  cover  for  the  deed  of  October,  and  never 
would  have  existed  if  the  latter  had  not  been  executed;  and  yet  this 
bill  is  strictly  confined  to  the  bonuses  appointed  by  the  deed  of 
October,  and  does  not  bring  the  deed  of  December  within  the  power 
of  the  Court.  What  the  plaintiffs  are  in  effect  seeking  by  this  bill 
is,  to  undo  part  of  an  entire  transaction ;  and  I  think  it  is  neither 
consistent  with  the  practice  of  the  Court  or  the  justice  of  the  case 
so  to  deal  with  the  transaction.  The  practice  of  the  Court  is  not  to 
undo  transactions  in  part.  That  it  is  not  consistent  with  the  justice 
of  the  present  case  to  do  so  is  obvious,  for  the  effect,  if  not  in  some 
manner  corrected,  would  be  to  leave  each  of  the  daughters  who  is 
plaintiff  in  possession  of  1,250Z.  received  under  the  appointment  of 
December,  part  of  the  fraudulent  appointment,  and  at  the  same 
time  to  give  them  their  shares  of  the  bonuses  for  default  of  appoint- 
ment by  reason  of  the  same  fraud. 

It  may  be  said,  that  this  might  be  set  right  by  compelling  the 

plaintiffs  to  account  for  the  1,250Z.  already  received ;  but,  supposing 

[  '409  ]       it  to  be  so,  which  I  doubt,  still  justice  could  *not  be  done ;   for  the 
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other  daughters,  who  took  under  the  appointment  of  December,  harribon 
could  not,  I  think,  be  compelled  upon  this  bill  to  refund  what  they  r^ndall. 
have  received,  I  think  that,  upon  this  objection  being  pointed  out 
as  it  was,  though  not  very  distinctly  by  the  answer,  it  was  incumbent 
on  the  plaintiffs  to  have  amended  and  put  the  whole  transaction 
under  the  power  of  the  Court ;  and  that,  they  having  neglected  to 
do  this,  the  suit  is  irregularly  constituted,  and  the  bill  must  there- 
fore be  dismissed. 

The  question  then  to  be  considered  is,  whether  it  should  be 
dismissed  without  reservation  ;  and  I  am  of  opinion  that  it  should 
not,  but  that  it  should  be  dismissed  without  prejudice  to  a  new  bill, 
for  I  think  that  the  plaintiffs  have  shown  that  they  had  a  right 
against  Brundrett ;  and  I  think  that  something  might  possibly  have 
been  coming  to  them,  if  their  case  had  been  properly  framed.  I 
desire  not  to  be  understood  to  give  the  least  encouragement  to  the 
filing  of  a  new  bill ;  for  I  do  not  think  that,  under  any  circum- 
stances, I  could  have  made  a  decree  in  this  case  without  directing 
inquiries  as  to  the  extent  of  the  knowledge  of  the  plaintiffs  ;  and  I 
have  a  strong  suspicion  what  the  result  of  such  inquiries  would 
have  been ;  for,  although  it  may  well  be,  as  was  put  on  behalf  of 
the  plaintiffs  in  the  argument,  that  in  an  appointment  to  A.  and  B. 
by  one  instrument,  and  d  fortiori  by  different  instruments,  the 
appointment  to  A.  may  be  good,  and  the  appointment  to  B.  bad. 
It  may  equally  well  be,  that  A.  and  B.  may  agree  between  them- 
selves that  the  bad  shall  not  be  disturbed ;  and  I  have  not  much 
doubt  what  the  effect  of  such  an  agreement  would  be,  if  it  was 
afterwards  sought  to  charge  the  trustee.  It  is  unnecessary,  how- 
ever, to  decide  anything  upon  that  point.  I  dismiss  this  bill  upon 
the  ground,  that,  under  the  circumstances  of  this  case,  the  appoint- 
ments of  October  and  December,  1842,  must  stand  or  fall  together, 
and  this  bill  does  not  enable  them  so  to  be  dealt  with.  As  to  costs, 
I  am  of  *opinion,  that  they  must  be  paid  by  the  plaintiffs,  for  I  see  [  *4io  ] 
no  ground  for  saddling  the  estate  of  Brundrett  with  costs,  which 
arise,  as  I  think,  from  a  mistake  of  the  plaintiffs. 
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1851.  In   ee   FIELD'S   MORTGAGE  (1). 

'^^Lf '  (9  Hare,  414  ;  S.  C.  21  L.  J.  Ch.  175 ;  15  Jur.  1004.) 

Turner,  ^  residuary  bequest  of  all  the  testator's  estate,  including  **  securities  for 

**  *  money  "  remaining  after  paying  his  debts,  passes  the  legal  estate  in  premises 

»-        J  of  which  the  testator  was  mortgagee  in  fee. 

John  Field,  the  mortgagee  in  fee  of  gavelkind  lands,  died  in 
March,  1851,  leaving  three  sons,  two  of  whom  were  infants,  and  having 
by  his  will,  dated  in  1850,  devised  his  property  in  the  following 
words  :  ''All  the  residue  of  my  estate,  personal  and  real,  property, 
monies,  and  securities  for  money,  and  all  other  effects,  which  shall 
remain  after  paying  my  just  debts,  funeral  and  testamentary  expenses, 
I  give  and  devise  unto  my  wife  Anna  Maria  Field,  for  her  own  use 
and  benefit."  The  executors  of  the  mortgagee  and  the  mortgagor 
applied  by  petition  for  an  order  to  vest  the  legal  estate  in  the  two 
undivided  third  parts  of  the  mortgaged  premises  (which  it  was  sug- 
gested had  descended  upon  the  infant  sons  of  the  mortgagee), 
according  to  the  appointment  of  the  mortgagor,  on  payment  of  the 
mortgage  money. 

Mr.  Jessel,  for  the  petition,  said  that  the  difSculty  which  had 
occasioned  the  petition  arose  from  the  case  ol  Silvester  y.  Jarman  (2), 
in  which  the  subjection  of  the  estate  to  the  payment  of  debts  had 
been  held  to  exclude  from  the  devise  the  legal  estate  in  the  mort- 
gaged premises. 

The  Yige-Ghangbllor  was  of  opinion  that'  the  legal  estate  was 
well  devised,  notwithstanding  the  residue  was  made  subject  to 
debts ;  and  that,  therefore,  no  estate  in  the  mortgaged  premises 
descended  to  the  infants. 

No  order  made. 

(1)  In  re  Stevens'  Will  (1868)  L.  E.  Act,    1881,   s.  30,  does  not  apply.— 

6  Eq.  597,  41  L.  J.   Ch.   537.    This  0.  A.  S. 
case  is  still  applicable  to  a  mortgage  of  (2)  10  Price,  78. 

copyholds  to  which  the  Conveyancing 
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CALDWELL  v.   VANVLTSSENGEN(l).  mi. 

CALDWELL  v.   VERBECK.  i>ee.hB,9, 

CALDWELL  v.   EOLFE.  tuII^b, 

(9  Hare,  415—431 ;  S.  C.  21  L.  J.  Ch.  97;  16  Jur.  115;  18  L.  T.  0.  S.  192.)  ^••^• 

[  *16  ] 
The  holder  of  au  English  patent  is  entitled  to  restrain  foreigners  from 

using  on  board  their  ships  within  the  dominions  of  England,  an  invention 

covei*ed  by  the  patent. 

Foreigners  in  this  country,  as  well  as  British  subjects,  are  liable  to 
actions  for  the  injuiy  done  by  their  infringing  upon  the  sole  and  exclusive 
right  granted  by  the  Crown  to  patentees  of  inventions  in  conformity  with 
the  law  and  Constitution  of  this  country  ;  and  the  powers  of  the  court  of 
equity,  which  are  founded  on  the  insufficiency  of  the  legal  remedy,  must  be 
enforced  against  them  as  well  as  against  British  subjects. 

The  Crown  has  always  exercised  a  control  over  the  trade  of  the  country  ; 
and  though  restrained  by  the  common  law  and  the  Statute  of  Monopolies 
(21  Jac.  I.  c.  3)  within  reasonable  limits,  the  Crown  might  grant  the 
exclusive  right  to  trade  with  a  new  invention  for  a  reasonable  period.  The 
stat.  21  Jac.  L  c.  3,  did  not  create  but  controlled  the  power  of  the  Crown 
in  granting  to  the  first  inventors  the  privilege  of  the  sole  working  and 
making  of  new  manufactures. 

The  prohibitory  words  of  the  patent,  which  are  addressed  only  to  the 
subjects  of  this  country,  are  in  aid  of  the  grant  and  not  in  derogation  of  it. 

Where  a  legal  right  exists,  the  Court  cannot  refuse  to  interfere  for  its 
protection,  upon  grounds  which  depend  exclusively  on  considerations  of 
national  policy. 

These  were  motions,  on  the  part  of  the  plaintiffs  in  three  several 
causes,  for  injunctions  to  restrain  the  respective  defendants  from 
using  or  exercising,  within  the  limits  of  that  part  of  the  United 
Kingdom  called  England,  the  dominion  of  Wales,  and  the  town  of 
Berwick-upon-Tweed,  including  the  seas,  rivers,  and  havens  thereof, 
the  invention  of  James  Lowe,  or  any  mode  or  process  for  the  pro- 
pulsion of  vessels  merely  colourably  differing  therefrom,  and  from 
using  or  employing,  or  permitting  to  be  used  and  employed,  within 
the  limits  aforesaid,  any  vessel  fitted  or  provided  with  a  propeller 
constructed  and  applied,  without  the  license  of  the  plaintiffs, 
according  to  the  form  and  mode  respectively  described  in  the 
specification  of  James  Lowe's  patent,  or  merely  colourably  differing 
therefrom,  and  particularly  from  permitting  certain  vessels  men- 
tioned in  the  several  notices  of  motion,  or  any  other  vessel  or  vessels 
within  the  limits  aforesaid,  under  the  command  or  control  of  the 
defendants,  and  fitted  or  provided  with  a  propeller  or  propellers 
constructed   and  applied,  without  the   license  of  the   plaintiffs, 

(1)  NeiUm  v,  BeUa  (1870)  L.  B.  5  Jones,  Scott  &  Co,  (1881)  17  Ch.  D.  721, 

H.  L.  1,  40  L,  J.  Ch.  317;  Betts  v.  50  L.  J.  Ch.  582,  44  L.  T.  693,  affd.  8 

Willmott  (1871)  L.  B.  6  Ch.  239,  25  App.  Gas.  5,  52  L.  J.  Ch.  339,  48  L.  T. 

L.   T.   188;  NoheVs  Explosives  Co.  v.  490. 
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Caldwell    according  to  the  form  and  mode  aforesaid,  or  merely  coloarably 
VANVLI88BN-  differing  therefrom,  to  proceed  on  any  voyage  or  voyages. 

OBN.  rpj^^  plaintiffs  were  the  assignees  of  James  Lowe's  patent  (which 

^  ''  was  granted  in  the  year  1838)  for  a  mode  of  propelling  vessels  by 
means  of  one  or  more  curved  blades,  set  or  fixed  on  a  revolving 
shaft  below  the  water-line  of  the  vessel,  and  running  from  stem  to 
stem  of  the  vessel.  The  defendants  in  the  two  fii'st  causes  were 
the  owners  of  vessels  called  the  Burgemeester  Huidekoper  and  Stad 
Dordrecht,  trading  between  Holland  and  this  country ;  and  the 
defendant  in  the  third  cause  was  or  had  been  the  captain  of  a  vessel 
called  the  Fyenooirl,  engaged  in  the  same  trade. 

The  defendants  in  the  two  first  causes  by  affidavits,  and  in  the 
third  cause  by  the  answer,  disputed  the  validity  of  the  patent,  and 
the  fact  of  the  enjoyment  by  the  patentees  of  the  exclusive  right 
which  they  claimed  under  it ;  and  they  alleged  that  the  use  of  their 
invention  by  the  parties  by  whom  the  ships  had  heen  built,  and  to 
whom  they  belonged,  had  been  acquiesced  in.  It  appeared,  that 
various  actions  and  suits  had  been  brought  by  the  parties  to  whom 
the  benefit  of  the  patent  had  been  assigned,  all  of  which  had  ter- 
minated by  the  submission  of  the  defendants  in  such  8uits  to  pay 
certain  royalties  in  respect  of  the  use  of  the  invention ;  and  upon 
such  submission  and  arrangements  the  proceedings  had  not  been 
further  prosecuted.  The  defendants,  moreover,  relied  upon  the 
facts  which  were  thus  stated  in  the  affidavit  of  Tzehbe  Swart: 
The  deponent  said  he  was  and  had  been,  since  the  23rd  of  March, 
1850,  the  master  of  the  ship  Burgeineester  Huidekoper ;  that  he  was 
born  in  the  kingdom  of  Holland,  and  that  he  was  and  always 
had  been  a  subject  of  that  kingdom  ;  that  tlie  said  vessel  belonged 
to  a  Company  which  was  formed  in  Holland  in  1848,  and  called  the 
"  Amsterdam  Screw  Schooner  Company;  "  that  the  said  Company 
consisted  of  a  great  number  of  shareholders  or  partners ;  and  that 
all  the  shareholders  or  partners  were,  as  he  verily  believed,  natives 
[  ♦417  ]  and  subjects  *of  Holland,  and  resided  in  that  country ;  and  that  no 
Englishman  had,  as  he  verily  believed,  any  share  or  interest  what- 
ever in  the  Company,  or  in  the  ships,  property,  or  effects  thereof ; 
that  the  Company  was  established  for  the  purpose  of  trading  with 
steam  ships  between  Amsterdam  and  other  countries ;  that,  for  the 
purposes  of  the  Company  and  the  trade  for  which  the  same  was  so 
as  aforesaid  established,  a  vessel  named  the  Burgemeester  Huidekoper 
was,  in  the  year  1849,  built  and  fitted  up  with  the  same  propelling 
power  as  that  which  was  now  and  always  had  been  used  for  the 
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propulsion  of  the  said  vessel,  by  the  defendant  Yanvlissengen  and  Caldwell 
workmen  in  his  employ  at  Amsterdam,  for  and  on  behalf  and  by  vanvlibsbn- 
order  of  the  Company;  that  the  said  vessel  was  bond  fide  built  and  ^^' 
fitted  up  with  her  steam-engines  and  propelling  power  in  the 
kingdom  of  Holland  by  and  for  the  natives  and  subjects  of  the  said 
kingdom,  and  that  no  Englishman  was  in  any  way  employed  in 
building  or  fitting  up  the  said  vessel ;  that  the  vessel  was  so  built 
and  fitted  up  according  to  the  most  approved  course  of  ship-building 
then  in  use  in  Holland;  that  all  the  machinery  and  propelling 
power  with  which  the  vessel  was  as  aforesaid  fitted  up,  or  which 
had  since  been  used  for  the  purposes  of  the  said  vessel,  were  manu- 
factured by  the  said  defendant  at  Amsterdam  aforesaid  ;  that,  some 
time  before  the  said  vessel  was  so  built  and  fitted  up,  the  same  pro- 
pelling power  as  that  used  for  the  said  vessel  had  been  openly  used 
and  exercised  in  the  said  kingdom  of  Holland ;  that  he  was  and 
always  had  been  altogether  ignorant  of  and  unacquainted  with 
James  Lowe,  and  with  an  alleged  invention  of  the  said  James  Lowe 
for  certain  modes  of  propelling  vessels,  and  also  with  a  patent 
alleged  to  have  been  obtained  by  the  said  James  Lowe  in  respect  of 
such  alleged  invention  ;  that  he  verily  believed,  that  the  said  ship 
was  built  and  fitted  up  in  ignorance  of  any  such  patent,  and  accord- 
ing to  the  most  approved  principles  of  ship  building  and  maritime 
machinery  then  in  use  in  *the  kingdom  of  Holland  ;  that  no  patent  [  *4i8  ] 
had  been  granted,  or,  as  he  was  informed  and  verily  believed, 
applied  for  in  the  kingdom  of  Holland  for  or  in  respect  of  such 
alleged  invention  ;  that  it  was  competent  for  English  subjects,  who 
might  have  discovered  any  new  or  valuable  invention,  to  apply  for 
and  obtain  a  patent  for  the  sole  use  of  the  same  in  the  kingdom  of 
Holland,  and  such  patents  are  frequently  applied  for  and  obtained ; 
that  the  said  ship  sailed  and  was  entitled  to  sail  under  and  to  carry 
the  national  flag  of  Holland,  and  was  entitled  to  trade  with  and  to 
enter  the  ports  of  all  countries  at  peace  with  Holland,  and  to  depart 
therefrom  at  pleasure ;  that  the  crew  of  the  said  vessel  were  all 
natives  of  Holland  ;  that,  before  the  said  vessel  was  built  and  fitted 
up  with  the  propelling  power  used  on  board  the  same,  another  steam 
ship  had  been  built  and  fitted  up  by  the  defendant  Yanvlissengen 
for  and  by  order  of  the  Company;  and  that  the  said  other  steam 
ship  was  built  and  fitted  up  in  the  same  manner  and  with  precisely 
the  same  propelling  power  as  the  Burgemeester  Huidekoper ;  that 
the  deponent  was  mate  of  such  other  vessel,  and  the  same  vessel 
had,  before  the  Burgemeester  Huidekoper  was  fitted  up  with  such 
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Oaldwbll    propelling  power  as  aforesaid,   traded  between  Amsterdam  and 
VANVLifiSBN-  London,  and  had  made  many  voyages  between  those  respective  ports 
^^^'        with  such  propelling  power  as  aforesaid ;  that,  until  the  month  of 
September  last,  he  never  heard  that   the   plaintiffs  or  the  said 
James  Lowe,  or  any  other  person,  du\  or  could  raise  any  objection  to 
the  use  of  such  propelling  power  as  that  now  as  aforesaid  in  use 
in  the  said  vessel  called  the  Burgemeester  Huidekoper,  or  make  any 
claim  in  respect  thereof ;  and  that  he  verily  believed,  that,  previously 
to  the  said  month  of  September,  no  objection  or  claim  was  made  by 
the  plaintiffs  or  the  said  James  Lowe,  or  any  other  person,  in 
respect  of  the  said  vessels  or  either  of  them,  although  he  verily 
believed  that  the  plaintiffs  and  the  said  James  Lowe  must  have  well 
[  ♦419]       known  that  the  said  vessels  had  for  upwards  of  two  *years  and  a 
half  been  from  time  to  time  trading  to  and  from  London ;  that 
various  other  steam  ships  had  been   built   and  fitted  up  in  the 
kingdom  of  Holland  by  and  on  behalf  of  natives  and  subjects  of  the 
said  kingdom  upon  the  same  principle  and  with  the  same  propelling 
power  as  the  ship  Burgemeester  Huidekoper ;  and  that  very  large 
sums  of  money  had  been  expended  in  building  and  fitting  up  such 
vessels  ;  and  he  believed,  that  the  same  had  respectively  been  built 
and  fitted  up  in  ignorance  of  the  said  alleged  patent  of  James  Lowe ; 
that  a  very  large  proportion  of  the  trade  of  Holland  consisted  in  tlie 
export  of  articles  of  consumption  from  Holland  to  England,  and  in 
the  importation  of  goods  and  merchandise  from  England  to  Holland ; 
that  such  trade  was  now,  and  had  been  for  some  time  past,  mainly 
conducted  by  and  by  means  of  steam  ships  built  and  fitted  up  in 
the  same  manner  and  with  the  same  propelling  power  as  the  ship 
Burgemeester  Huidekoper ;  that  such  trade  was  in  his  judgment  and 
belief  of  great  advantage  to  both  the  said  countries ;  that  such  trade 
would  be  greatly  prejudiced,  if  such  steam  ships  were  prevented 
from  trading  between  the  said  countries  ;  and  that  large  sums  of 
money  had  been  expended  by  the  said  Company  in  the  building  and 
fitting  up  of  the  said  ship  Burgemeester  Huidekoper* ;  and  that  very 
serious  loss  would  be  sustair  ad  by  the  Company,  if  the  sailing  of 
the  steam  ship  Burgemeester  Huidekoper  were  to  be  restrained  by 
the  injunction  of  this  Court. 

The  report  is  chiefly  confined  to  the  argument  and  judgment 
upon  the  facts  raised  by  this  affidavit. 

Mr.  Rolt  and  Mr.  Amphlett  for  the  plaintiffs  in  the  three  causes : 
[  '420  ]  The  plaintiffs  have  proceeded  against  various   bodies  *of  ship- 
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owners,  public  Companies,  and  others ;  and  the  defendants  have    Caldwkll 
always  submitted   to  pay  the  royalty  and   the  costs  of  the  pro-   vanvlispbk- 
ceedings.      These  proceedings  are  suflBcient    to    establish    their        ®^^* 
exclusive  right.      [They   cited   Hill  v.    Thompson  (i),    Collard   v. 
Allison  {2),  Stevens  v.  Keating  (s),  and  other  cases.] 

The  Solicitor-Oeneral  with  Mr.  BaggaUay,  for  the  defendant 
Vanvlissengen,  and  with  Mr.  Eddis,  for  the  defendant  Verbeck. 

Mr.  Bacon  and  Mr.  Miller  for  the  defendant  Rolfe.    *     *     * 

Mr.  Rolt  replied.  [  *^^  1 

[The  points  raised  sufiBciently  appear  from  the  following 
judgment :] 

The  Vice-Chancbllor  : 

Upon  the  argument  of  these  motions,  and  particularly  of  the 
motion  in  the  first  of  the  above  causes,  it  was  insisted  on  the  part 
of  the  defendants,  that  the  injunctions  ought  not  to  be  granted : 
first,  because  the  patent  was  invalid  for  *want  of  novelty,  and  for  [  •424  ] 
several  insufficiencies  and  other  imperfections  in  the  specification ; 
secondly,  because  there  had  been  no  such  enjoyment  under  the 
patent  as  would  warrant  the  interference  of  this  Court  before  the 
validity  of  the  patent  was  established  at  law ;  and,  thirdly,  because 
the  plaintiffs  and  those  under  whom  they  claim  have,  as  it  is  said, 
acquiesced  in  the  use  of  the  invention  by  the  defendants.  But  on 
examining  the  affidavits  on  these  points,  I  think  that  the  defen- 
dants have  not  established  such  a  case  of  acquiescence  as  will 
preclude  the  interference  of  the  Court.  They  have,  I  think,  made 
out  such  a  case  as  renders  it  incumbent  on  the  Court  to  put  the 
plaintiffs  upon  an  undertaking  to  bring  an  action  (the  interference 
of  the  Court  in  cases  of  this  nature  being  founded  upon  the  legal 
right) ;  but  I  do  not  think  the  case  they  have  made  out  is  such 
as  would  justify  the  Court  in  withholding  its  interference  until  the 
legal  right  has  been  tried. 

The  question,  whether  the  Court  will  interfere  to  protect  a  patentee 
before  he  has  established  his  right  at  law,  or  will  suspend  its 
interference  until  the  right  at  law  has  been  established,  appears  to 
me  to  depend  upon  very  simple  principles.  It  is  part  of  the  duty 
of  this  Court  to  protect  property  pending  litigation  ;  but  when  it  is 

(1)  17  R.  R.  156  (3  Mer.  622).  (3)  78  E.  R.  100  (2  Ph.  333). 

(2)  48  R.  R.  161  (4  My.  &  Cr.  487). 
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Caldwef.l  called  upon  to  exercise  that  duty,  the  Court  requires  some  proof 
Yanvlissen-  of  title  in  the  party  who  calls  for  its  interference.  In  the  case 
OEK.  q{  ^  jjQ^  patent,  this  proof  is  wanting:  the  public,  whose  interests 
are  affected  by  the  patent,  have  had  no  opportunity  of  contesting 
the  validity  of  the  patentee's  title,  and  the  Court  therefore  refuses 
to  interfere  until  his  right  has  been  established  at  law.  But  in  a 
case  where  there  has  been  long  enjoyment  under  the  patent  (the 
enjoyment,  of  course,  including  use),  the  public  have  had  the 
opportunity  of  contesting  the  patent ;  and  the  fact  of  their  not 
having  done  so  successfully  affords,  at  least  prima  facie,  evidence 
that  the  title  of  the  patentee  is  good;  and  the  Court  therefore 
[  •426  ]  *interferes  before  the  right  is  established  at  law.  In  the  present 
case,  I  think  that  the  plaintiffs  have  proved  such  a  case  of  enjoy* 
ment  under  the  patent,  and  of  their  title  having  been  maintained 
at  law  against  the  several  attempts  which  have  been  made  to 
impeach  it,  that  the  Court  is  bound  at  once  to  interfere  for  their 
protection,  unless  there  are  other  sufficient  grounds  for  withholding 
its  interference. 

It  was  insisted,  on  the  part  of  the  defendants,  that  there  was  in 
each  of  these  cases  a  sufficient  ground  for  the  interference  of  the 
Court  being  withheld.  (His  Honour  stated  the  affidavit  of  Tzebbe 
Swart  (I),  and  the  cases  stated  by  the  defendants, — the  defendant 
in  the  third  cause  stating  that  he  had  ceased  to  be  master  of  the 
ship.)  It  is  to  be  observed,  that  in  none  of  these  cases  is  it 
attempted  to  be  denied,  on  the  part  of  the  defendants,  that  the 
screw  propellers  used  in  their  respective  vessels  fall  within  the 
invention  claimed  by  this  patent ;  and  after  anxiously  considering 
the  case,  I  am  of  opinion  that  I  cannot  withhold  these  injunctions, 
upon  the  grounds  which  are  stated. 

I  take  the  rule  to  be  universal,  that  foreigners  are  in  all  cases 
subject  to  the  laws  of  the  country  in  which  they  may  happen  to  be ; 
and  if  in  any  case,  when  they  are  out  of  their  own  country,  their 
rights  are  regulated  and  governed  by  their  own  laws,  I  take  it  to 
be  not  by  force  of  those  laws  themselves,  but  by  the  law  of  the 
country  in  which  they  may  be  adopting  those  laws  as  part  of  their 
own  law  for  the  purpose  of  determining  such  rights.  Mr.  Justice 
Story,  in  his  Treatise  on  the  "  Conflict  of  Laws,"  addressing  him- 
self to  this  subject  (s.  541),  says  :  ''  In  regard  to  foreigners  resident 
in  a  country,  although  some  jurists  deny  the  right  of  a  nation 
generally  to  legislate  over  them,  it  would  seem  clear,  upon  general 

(I)  Supra,  p.  5H, 


voL,Lxxxix.]      1851.    CH.     9  HARE,  425— 427.  619 

principles  of  international  law,  that  *8uch  a  right  does  exist,  and    Caldwell 
the  extent  to  which  it  should  be  exercised  is  a  matter  purely  of  vanylissen- 
municipal    arrangement    and    policy.     Huberus    lays    down    the        ®*^' 
doctrine  in  his  second  axiom :  All  persons  who  are  found  within 
the  limits  of  a  government,  whether  their  residence  is  permanent 
or  temporary,  are  to  be  deemed  subjects  thereof.    Boullenois  says, 
'  That  the  Sovereign  has  a  right  to  make  laws  to  bind  foreigners 
in  relation  to  their  property  within  his  domains,  in  relation  to 
contracts  and  acts  done  therein,  and  in  relation  to  judicial  proceed- 
ings if  they  implead  before  his  tribunals.    And  further,  that  he 
may  of  strict  right  make  laws  for  all  foreigners  who  merely  pass 
through  his  domains,  although  commonly  this  authority  is  exercised 
only  as  to  matters  of  police.'     Yattel  asserts  the   same  general 
doctrine,  and  says,  that  foreigners  are  subject  to  the  laws  of  a 
State  while  they  reside  in   it"  (1).     In  this  country  indeed  the 
position  of  foreigners  is  not  left  to  rest  upon  this  general  law,  but 
is  provided  for  by  statute  :  for,  by  the  82  Hen.  VIH.  c.  16,  s.  9,  it 
is  enacted,  **  That  every  alien  and  stranger  born  out  of  the  King's 
obeisance,  not  being  denizen,  which  now  or  hereafter  shall  come 
in  or  to  this  realm  or  elsewhere  within  the  King's  dominions,  shall, 
after  the  1st  of  September  next  coming,  be  bounden  by  and  unto 
the  laws  and  statutes  of  this  realm,  and  to  all  and  singular  the 
contents  of  the  same."     Natural  justice  indeed  seems  to  require 
that  this  should  be  the  case :  when  countries  extend  to  foreigners 
the  protection  of  their  laws,  they  may  well  require  obedience  to 
those  laws  as   tlie  price  of  that  protection.     These  defendants, 
therefore,  whilst  in   this   country,  must,  I  think,  be   subject  to 
its  laws. 

It  is  to  be  considered  then,  what  are  the  laws  of  this  country 
with  reference  to  the  rights  of  patentees.  According  to  our  laws 
and  Constitution,  the  Grown,  I  apprehend,  has  at  all  times  exercised  • 
a  control  over  the  trade  of  the  country.  Anterior  to  the  statute 
21  Jac.  I.  c.  8,  it  assumed  *to  exercise  that  control  to  a  very  [  •427  ] 
prejudicial  extent,  by  the  creation  of  monopolies ;  and  in  the  great 
Case  of  MonopQlies  (2),  such  an  exercise  of  its  powers  was  held 
to  be  illegal ;  but  it  was  at  the  same  time  held,  that  the  Crown 
had  power  to  grant,  as  a  recompense  for  any  new  invention,  the 
exclusive  right  to  trade  on  it  for  a  reasonable  period.  What  was 
to  be  considered  as  a  reasonable  period  does  not  appear  to  have 

(1)  P,  789,  2nded,  Loud,  (2)  11  Co.  Rep.  85  a;  5.  O.  N07, 

173,  nom,  Darcy  v.  Allein, 
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GALDWBLn    been  settled.    By  the  statute  of  James  (l)  it  was  fixed  at  fourteen 

VA5VLT88RK-   joars  ;  and  thus,  as  explained  by  Lord  Coke,  in  his  Commentaries 

^^'         on  the  statute,  in  the  Third  Institute  (2),  the  statute  did  not  create, 

but  controlled,  the  power  of  the  Crown  in  the  granting  of  patents. 

Patentees,  therefore,  have  always  derived  and  still  derive  their 

rights,  not  from  the  statute,  but  from  the  grant  of  the  Crown. 

We  must  consider  then  what  is  the  effect  of  this  grant?     It 
purports  to  give  to  the  grantee,  his  executors,  administrators,  and 
assigns,  special  license,  full  power,  sole  privilege  and  authority, 
that  he,  his  executors,  administrators,  and  assigns,  and  every  of 
them,  by  himself  and  themselves,  or  by  his  and  their  deputy  and 
deputies,  servants  or  agents,  or  such  others  as  he,  his  executors, 
administrators,  or  assigns  shall  at  any  time  agree  with,  and  no 
others,  from  time  to  time,  and  at  all  times  thereafter,  during  the 
term  of  years  therein  expressed,  lawfully  to  make,  use,  exercise, 
and  vend  his  said  invention,  within  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  England,  the  dominion  of 
Wales,  and  the  town  of  Berwick-upon-Tweed.      And  undoubtedly 
this  grant  gives  to  the  grantee  a  right  of  action  against  persons 
who  infringe  upon  the  sole  and  exclusive  right  purported  to  be 
[  *428  ]      granted  by  it.      ^Foreigners  coming  into  this  country  are,  as  I 
apprehend,  subject  to  actions  for  injuries  done  by  them  whilst  here 
to  the  subjects  of  the  Crown.    Why  then  are  they  not  to  be  subject 
to  actions  for  the  injury  done  by  their  infringing  upon  the  sole  and 
exclusive  right,  which  I  have  shown  to  be  granted  in  conformity 
with  the  laws  and  Constitution  of  this  country  ?    And  if  they  are 
subject  to  such  actions,  why  is  not  the  power  of  this  Court,  which 
is  founded  upon  the  insuflSciency  of  the  legal  remedy,  to  be  applied 
against  them  as  well  as  against  the  subjects  of  the  Crown.     It  was 
said,  that  the  prohibitory  words  of  the  patent  were  addressed  only 
to  the  subjects  of  the  Crown ;  but  these  prohibitory  words  are  in 
aid  of  the  grant   and   not   in   derogation  of  it;   and  they  were 
probably  introduced  at  a  time  when  the  prohibition  of  the  Crown 
could  be   enforced   personally  against  parties  who   ventured    to 
disobey  it     The  language  of  this  part  of  the  patent,  therefore,  does 
not  appear  to  me  to  alter  the  case. 

In  the  course  of  the  argument  upon  these  motions,  I  put  the 
question  whether,  in  the  case  of  a  railway  engine  patented  in 
England,  and  not  in  Scotland,  the  engine,  if  made  in  Scotland, 

(1)  21  Jao.  I.  0.  3.  (2)  Cap.  Izxzy.  against  Monopoliea, 

*c.,  p.  18L 
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could  be  permitted  to  run  into  England  ;  and  I  might  have  added,    Caldwell 
whether,  if  the  invention  we  are  now  considering  was  patented  in  vanvlissbn- 
England  and  Scotland,  and  not  in  Ireland,  steam  boats  propelled        "'^^' 
by  means  of  it  would   be  permitted  to  run  from  Dublin  into 
Holyhead,  Bristol,  and  Glasgow.     The  answer  which  I  received  to 
this  question  was,  that  in  the  case  of  patents  there  was  a  difference 
between  Scotland  and  foreign  countries  ;    that  a  prior  user  in 
Scotland  would,  although  a  prior  user  in  foreign  countries  would 
not,  invalidate  an  English  patent :  but  this  answer  does  not  appear 
to  me  to  meet  the  question — What  previous  user  will  invalidate  a 
patent ;  and  what  user,  if  any,  *can  be  permitted  in  contravention       [  *^^  ] 
of  the  patent  right,  are  different  questions  depending  on  wholly 
different  considerations;    the  one   upon   the   extent  of  previous 
knowledge,  the  other  upon  the  effect  of  the  grant. 

It  was  further  argued  on  the  part  of  the  defendants,  that  the  use 
by  them  of  this  invention  was  not  such  a  user  or  exercise  of  the 
invention  as  would  amount  to  an  infringement  of  the  patent ;  and 
some  observations,  which  fell  from  Lord  Eldon  in  The  Universities 
of  Oxford  and  Cambridge  v.  Richardson  (1),  were  cited  on  this  point, 
as  was  also  the  case  of  Minter  v.  Williams  (2),  in  which  it  was 
intimated,  that  there  might  be  an  innocent  use  of  a  patent  inven- 
tion. But  I  do  not  think  those  authorities  at  all  assist  the  case 
of  the  defendants.  On  the  contrary,  the  case  of  The  Universities  of 
Oxford  and  Cambridge  v.  Eichardson  appears  to  me  to  be  very 
much  in  favour  of  the  plaintiffs ;  for  Lord  Eldon  there  draws  a 
marked  distinction  between  user  for  the  purposes  of  trade  and  other 
user.  It  is  true  that  he  there  speaks  of  cases  of  necessity ;  but 
surely  it  cannot  be  said  that  the  use  of  this  invention  by  the 
defendants  is  a  matter  of  necessity.  Their  use  of  it  is  purely  for 
the  purposes  of  trade,  and  is  no  otherwise  necessary  than  as  the 
means  of  securing  to  them  increased  profit  by  their  trade.  If, 
indeed,  any  of  Iheir  vessels  were  stranded,  and  it  became  necessary 
to  sell  the  propeller,  that  might  be  a  case  of  necessity  falling 
within  the  range  of  Lord  Eldon's  observations.  So  again,  in  the 
case  of  Minter  v.  Williams,  I  find  no  trace  of  a  user  for  the 
purposes  of  trade  being  considered  as  innocent. 

In  the  argument  on  the  part  of  the  defendants,  much  was  said 
on  the  hardship  of  this  Court's  interfering  against  them,  and  upon 
the  inconveniences  which  would  result  *from  it ;  and  some  refer-       [  ♦430  ] 
ence  was  made  to  the  policy  of  this  country :   but  it  must  be 

(1)  6  Yes.  G89.  (2)  4  Ad.  &  El.  251. 
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Caldwrll  remembered  that  British  ships  certainly  cannot  use  this  invention 
vanvlisskn-  without  the  license  of  the  patentees,  and  the  burthens  incident  to 
°"'*-  such  license;  and  foreigners  cannot,  I  think,  justly  complain  that 
their  ships  are  not  permitted  to  enjoy,  without  license  and  withoat 
payment,  advantages  which  the  ships  of  this  country  cannot  enjoy 
otherwise  than  under  license  and  upon  payment.  It  must  be 
remembered,  that  foreigners  may  take  out  patents  in  this  country, 
and  thus  secure  to  themselves  the  exclusive  use  of  their  inventions 
within  her  Majesty's  dominions ;  and  that,  if  they  neglect  to  do  so, 
they,  to  this  extent,  withhold  their  invention  from  the  subject  of 
this  country.  It  is  to  be  observed  also,  that  the  enforcement  of  the 
exclusive  right  under  a  patent  does  not  take  away  from  foreigners 
any  privilege  which  they  ever  enjoyed  in  this  country  ;  for,  if  the 
invention  was  used  by  them  in  this  country  before  the  granting  of 
the  patent,  the  patent  I  apprehend  would  be  invalid. 

One  principal  ground  of  inconvenience  suggested  was,  that  if 
foreign  ships  were  restrained  from  using  this  invention  in  these 
dominions,  English  ships  might  equally  be  restrained  from  using  it 
in  foreign  dominions  ;  but  I  think  this  argument  resolves  itself  into 
a  question  of  national  policy,  and  it  is  for  the  Legislature,  and  not 
for  the  Courts,  to  deal  with  that  question :  my  duty  is,  to  administer 
the  law  and  not  to  make  it. 

Upon  the  grounds  which  I  have  referred  to,  I  think  that  the 
facts  stated  in  the  afSdavits  and  answer  do  not  furnish  sufficient 
grounds  for  refusing  these  injunctions. 

I  think,  however,  that,  the  defendant  Kolfe  having  ceased  to  be 
captain  of  the  vessel  mentioned  in  the  third  suit,  and  being  no 
[  •431  ]  longer  in  a  position  to  infringe  the  patent,  *and  there  being  no 
evidence  of  any  intention  on  his  part  to  resume  the  infringement, 
the  injunction  as  to  him  ought  not  to  be  granted.  I  do  not  think 
that  the  Court  would  be  justified  in  acting  on  the  suspicion,  that  it 
is  intended  to  re-appoint  him,  at  all  events,  without  such  a  case 
being  made  upon  the  record.  I  think,  also,  that  the  injunction  in 
the  other  suits  must  be  qualified. 
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(9  Hare,  432—435;  S.  C.  21  L.  J.  Ch.  318  ;  16  Jur.  52 ;  18  L.  T.  O.  S.  284.)  ^^'^.\l  ^^' 

Under  the  old  law  of  husband  and  wife  the  obligation  imposed  upon  a        Jau,  IH. 

husband,  suing  for  the  property  of  his  wife,  of  doing  equity  by  making  a 

settlement,  was  not  enforced  by  the  Court  until  the  property  came  into  rl"*p^ 

possession. 

•  •  r  432 1 

The  wife's  equity  to  a  settlement  did  not  depend  on  any  right  of  property         ^   *    J 

in  her,  but  rested  on  the  control  which    courts  of  equity  exercise  over 

property  falling  under  their  dominion. 

The  right  to  a  settlement  is  an  obligation  which  the  Court  fastens,  not 

upon  the  property,  but  upon  the  right  to  receive  it. 

The  plaintiff,  Mrs.  Osborn,  was  entitled  to  a  fourth  share  of  the 
residuary  estate  of  a  testator,  of  which  a  part  was  immediately 
distributable,  and  another  part  consisted  of  a  sum  of  Consols, 
invested  to  provide  for  an  annuity  of  502.  bequeathed  by  the  will 
for  the  life  of  the  annuitant.  The  husband  of  Mrs.  Osborn  had 
become  bankrupt,  and  his  assignees  had  applied  to  the  trustees  of 
the  will  for  payment  of  his  wife's  share  of  the  estate.  The  wife 
filed  her  bill  for  the  execution  of  the  trusts  of  the  will.  The 
annuitant  was  still  living. 

Mr.  Roll  and  Mr.  Rodwell,  for  the  wife,  asked  for  a  settlement 
of  her  reversionary  interest  in  the  Consols,  as  well  as  out  of  that 
portion  of  the  residuary  estate  which  was  immediately  payable. 


Mr.  Bacon  and  Mr.  Faher  for  the  assignees.  [  438  ] 

Mr.  Prior  for  the  trustees. 
Mr.  N alder  for  the  husband. 

The  Vice-Chancellor  : 

The  question  which  stood  for  judgment  in  this  case  was,  whether 
a  married  woman  could  compel  the  assignees  of  her  husband  to 
make  a  settlement  upon  her  out  of  reversionary  property  to  which 
she  was  entitled  in  equity.  It  was  admitted  in  argument  that  no 
case  could  be  found  in  which  a  court  of  equity  had  compelled  such 
a  settlement ;  and  the  absence  of  such  a  case  would,  I  think,  alone 
have  been  sufficient  to  have  determined  the  question ;  but  in  my 
opinion  it  is  clear,  both  upon  principle  and  authority,  that  such  a 
settlement  cannot  be  compelled.  Marriage  is  a  gift  to  the  husband 
of  all  the  personal  property  to   which   the  wife  is  entitled    in 

(I)  In  re  Brfant  (1888)  39  Cb.  D.  471,  57  L.  J,  Ch.  953,  59  L.  T.  2lg. 
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OsBORK  poBBession,  and  of  all  the  personal  property  of  which  she  may 
MoiiGAN.  become  entitled,  subject  only  to  the  condition  of  his  reducing  it 
into  possession  during  the  coverture;  and  I  am  aware  of  no 
distinction  in  this  respect  between  property  to  which  the  wife  is 
entitled  in  equity,  and  property  to  which  she  is  entitled  at  law. 
Nor  upon  principle  can  there  be  any  such  distinction,  the  rule 
resting  as  I  conceive  upon  this, — that  the  husband  and  wife  are  in 
law  one  person, — a  rule  which  prevails  in  equity  as  much  as  at  law. 

[  '^^^  ]  The  wife's  equity  for  a  settlement,  *therefore,  does  not  depend  upon 
any  right  of  property  in  her ;  and  that  it  does  not  depend  upon  any 
such  right  of  property  is  the  more  clear,  when  it  is  considered  to 
what  limitation  it  is  subject.  The  amount  is  discretionary  in  the 
Court,  and  if  the  wife  insists  upon  it,  she  must  claim  it  for  herself 
and  her  children,  and  not  for  herself  alone, — limitations  which  are 
wholly  inconsistent  with  a  right  of  property  in  her. 

The  right  then  being  thus  independent  of  property,  there  seems 
to  be  no  ground  on  which  it  can  rest,  except  the  control  which 
courts  of  equity  exercise  over  property  falling  under  their  dominion. 
It  is,  in  truth,  the  mere  creature  of  a  court  of  equity,  deduced,  as  I 
conceive,  originally,  where  the  husband  sued,  from  the  rule  that  he 
who  comes  into  equity  must  do  equity  ;  and  subsequently  extended 
to  suits  by  the  trustees  and  the  wife,  probably,  from  the  necessity  of 
the  Court  administering  the  trust, — whether  the  husband  thought 
proper  to  sue  or  not.  We  must  consider,  then,  when  this  obligation 
of  doing  equity  is  enforced  by  the  Court.  It  is  not  upon  the  bill 
filed ;  for  the  bill  may  be  afterwards  dismissed.  It  is  not,  as  I 
think,  upon  the  decree  being  made,  where  the  plaintiff's  interest  is 
in  reversion ;  for,  in  such  cases,  the  Court  only  deals  with  the 
interest  in  possession.  It  is,  I  think,  when  the  property  comes  to 
be  distributed ;  for  then,  and  not  till  then,  in  ordinary  cases  does 
the  Court  enforce  obligations  attaching  upon  the  property  otherwise 
than  by  contract.  This  right  to  a  settlement,  therefore,  I  take  to 
be  an  obligation  which  the  Court  fastens,  not  upon  the  property, 
but  upon  the  right  to  receive  it ;  and  that  this  is  the  case  is,  I  think, 
the  more  clear  from  this  consideration:  if  the  right  attaches  at 
all,  it  must  attach  with  all  its  incidents.  One  of  its  incidents  is, 
that  the  wife  waiving  it  must  waive  it  by  her  consent  in  Court ;  but 
it  is  now  settled  that  the  Court  cannot  take  her  consent  to  part  with 

[  *^^^  ]  her  reversionary  *interest.  Upon  the  whole,  therefore,  I  am  of 
opinion  that  the  plaintiff's  claim  for  a  settlement  out  of  the 
reversionary  interest,  whilst  it  continues  reversionary,  cannot  be 
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supported ;  and  authority  is  not  wanting  to  support  this  view :  Sir 
William  Grant  in  WooUands  v.  C rowdier  (i),  speaking  of  this  right, 
says,  the  ordinary  occasion  for  it  is,  **  where  the  husband  applies  to 
have  paid  to  him  money  that  belongs  presently  and  immediately  to 
his  wife  "  (2) ;  and  Sir  John  Leach  in  Pickard  v.  Roberts  (s)  is  yet 
more  distinct,  for  he  says,  "  My  opinion  is,  that  a  wife  by  her 
consent  in  a  court  of  equity  can  only  depart  with  that  interest 
which  is  the  creature  of  a  court  of  equity, — the  right  which  she  has 
in  a  court  of  equity  to  claim  a  provision  by  way  of  settlement  on 
herself  and  children  out  of  that  property  which  the  husband  at  law 
would  take  in  possession  in  her  right.  Her  equity  arises  upon  his 
legal  right  to  present  possession.  This  principle  has  no  application 
to  a  remainder  or  reversion ;  when  the  remainder  or  reversion  falls 
into  possession,  then  the  equity  arises.  If  the  wife,  by  her  consent, 
could  pass  a  remainder  or  reversion  in  personal  property  to  the 
husband,  she  would  not  only  part  with  a  future  possible  equity,  but 
with  her  chance  of  possessing  the  whole  property  by  surviving  her 
husband;  and  to  give  this  effect  to  her  consent,  would  make  it 
analogous  to  a  fine  at  law  with  respect  to  real  estate — a  principle 
always  disclaimed  in  a  court  of  equity.  A  court  of  equity  interferes 
to  protect  the  property  of  the  wife  against  the  legal  rights  of  the 
husband,  and  will  never  lend  itself  as  an  instrument  to  enable  the 
husband  to  acquire  a  right  in  the  wife's  personal  property,  which 
he  can  by  no  means  acquire  at  law." 

I  cannot  therefore  accede  to  that  part  of  the  prayer  which  asks 
for  a  settlement  out  of  this  reversionary  interest. 


OSBORN 

r. 
Morgan. 


SPAEROW    V.   The    OXFORD,    WORCESTER,    and 
WOLVERHAMPTON   RAILWAY  COMPANY. 

(9  Hare,  43fr—449;  S.  0.  on  appeal,  2  D.  M.  &  G.  94;  21  L.  J.  Ch.  731;  16 

Jur.  703.) 

[See  the  report  of  this  case  on  appeal  in  2  D.  M.  &  G.  94.] 


(1)  12Ve8.  174. 

(2)  12  Ves.  177. 


(3)  3  Madd.  384. 


1861. 

JVi/r.  3,  4,  5, 

18. 

TURNBK, 

v.-c. 

[  *»«  ] 
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i»^i.  HEWITT  V.   LOOSEMOKE  (1). 

Aor.  IH,  19. 
Dee.  2.  (9  Hare,  449—459 ;  S.  C.  21  L.  J.  Ch.  69 ;  15  Jur.  1097 ;  18  L.  T.  O.  S.  133.) 

Turn  KB,  -^  legal  mortgagee  is  not  to  be  postponed  to  a  piior  equitable  one,  upon 

V.-C.  the  ground  of  bis  not  having  got  in  the  title  deeds,  unless  there  be  fraud,  or 

r  449  1  gross  or  wilful  negligence  on  his  part ;  and  the  Court  will  not  impute  fraud, 

or  gi-oss  or  wilful  negligence  to  the  le<^al  mortgagee,  if  he  has  bond  fide 
inquired  for  the  deeds,  and  a  reasonable  excuse  has  been  given  fur  not 
delivering  them  to  him ;  but  the  Court  will  impute  fraud,  or  gross  or  wilful 
negligence  to  the  mortgagee,  if  he  omits  all  inquiry  as  to  the  deeds. 

Where  a  mortgagor  is  himself  a  solicitor,  and  prepares  the  mortgage 
deed,  the  mortgagee  employing  no  other  solicitor,  the  mortgagor  must  be 
considered  to  be  the  agent  or  solicitor  of  the  mortgagee  in  the  transaction, 
although  the  mortgagor,  acting  as  such  solicitor,  is  not  paid  by  the  mort- 
gagee ;  for  the  nature  of  the  transaction  is,  that  all  expenses  are  borne  by 
the  mortgagor. 

The  bill  was  brought  by  the  equitable  mortgagee  by  deposit  of  a 
lease  against  a  subsequent  assignee  of  the  lease  and  the  premises 
comprised  therein,  and  also  against  the  assignees  in  bankruptcy  of 
the  mortgagor.  The  bill  prayed  a  declaration  that  the  plaintiff  was 
entitled  in  priority  over  such  assignee  of  the  lease ;  that  an  account 
might  be  taken  of  what  was  due  to  the  plaintiff  in  respect  of  his 
mortgage ;  and  that  the  assignee  of  the  lease  and  the  assignees  of 
the  mortgagor  might  pay  such  amount,  or  be  foreclosed,  and  might 
deliver  possession  of  the  premises  and  title  deeds  to  the  plaintiff. 

Bobert  Loosemore,  the  lessee,  was  a  solicitor ;  and  on  the  15th  of 
April,  1884,  he  deposited  the  lease  with  the  plaintiff  for  securing  the 
sum  of  1,706Z.,  and  signed  and  delivered  to  the  plaintiff  a  memoran- 
dum that  it  was  deposited  for  that  purpose.  Afterwards,  and  on  the 
17th  of  November,  1838,  he  assigned  the  lease  to  the  defendant  John 
Loosemore,  by  way  of  mortgage,  for  securing  the  sum  of  BOW. 
[  450  ]  The  bill  charged  that  John  Loosemore,  before  the  date  of  the 

assignment  of  the  premises  to  him,  or  the  payment  of  any  money 
whatever,  had  notice  of  the  charge  in  favour  of  the  plaintiff,  and 
that  the  same  had  not  been  satisfied ;  and  that,  upon  the  occasion 
of  John  Loosemore's  taking  the  said  assignment  of  the  premises,  he 
did  not  use  due  caution  or  diligence  in  inquiring  into  the  title  of 
Bobert  Loosemore  thereto ;  and  that,  previously  to  that  time,  he 
had  notice  that  Bobert  Loosemore  was  in  embarrassed  circum- 
stances,  and    had   parted   with   his  title  deeds ;  that   no    deed, 

(1)  Northern  Counties  Fire  Insurance  [1900]  1  Ch.  736,  69  L.  J.  Ch.   465, 

Co.  V.  Whipp  (1884)  26  Ch.  D.  482,  53  82  L.  T.  437,  C.  A, ;  Benoidc  v.  Frite 

L.  J.  Ch.  629,  51  L.  T.  806 ;  Oliver  v.  [1905]  1  Ch.  632,  74  L.  J.  Ch.  249,  92 

Hinton  [1899]  2  Ch.  264,  68  L.  J.  Ch.  L.  T.  110. 
5S3,   81    L.   T.    212;  Dixon  v.   Winch 
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lease,  or  other  document,  relating  to  the  said  premises,  was  ever  Hkwitt 
produced  or  shown  by  Robert  Loosemore  to  John  Loosemore  ;  that  loobbmorb. 
John  Loosemore  ought  to  have  required  from  Robert  Loosemore  the 
production  and  inspection  of  the  said  lease ;  and  that,  if  he  had  done 
so,  he  would  have  discovered  the  charge  in  favour  of  plaintiff;  and 
that,  having  neglected  to  take  such  precautions  as  aforesaid,  he  was 
guilty  of  gross  negligence  and  want  of  caution,  and  was  not  entitled 
to  have  the  benefit  of  his  said  assignment  as  against  the  plaintiff. 

The  bill  also  charged  that  Robert  Loosemore  was  the  solicitor  of 
John  Loosemore,  and  acted  as  such  in  the  transactions  relating  to 
the  assignment ;  and  that  John  Loosemore  must  be  taken  to  have 
had  notice  of  everything  connected  with  the  premises  which  was  in 
the  knowledge  of  Robert  Loosemore,  and  ought  for  this  reason  to  be 
in  the  same  position  as  if  he  had  had  actual  notice  of  the  said 
charge  and  deposit  in  favour  of  the  plaintiff;  and  that,  besides 
this,  he  in  fact  had  actual  notice  thereof;  and  the  bill  charged 
that,  under  the  circumstances,  the  plaintiff  was  entitled  to  priority 
over  John  Loosemore,  on  the  ground  both  of  constructive  and  of 
actual  notice;  and  that,  if  the  plaintiff  was  not  entitled  to  such 
priority  in  respect  of  his  said  charge  and  deposit,  at  all  events  he 
was  entitled  to  redeem  the  premises  on  payment  to  John  Loosemore 
of  what  (if  ^anything)  should  be  found  due  to  him  upon  his  alleged  [  *45l  ] 
security  of  the  17th  of  November,  1838. 

The  defendant,  in  a  passage  in  his  answer,  which  was  read  in 
evidence  against  him,  said,  that,  in  or  about  October,  1888,  he  was 
possessed  of  300i.,  which  he  was  desirous  of  investing  upon  mort- 
gage or  other  sufficient  security,  at  interest,  and  accordingly  applied 
to  Robert  Loosemore,  who  had  for  many  years  carried  on  an 
extensive  business  as  an  attorney  at  Tiverton,  to  know  if  he  had 
any  client  desirous  of  borrowing  that  sum  upon  a  security  which  he 
(Robert  Loosemore)  could  recommend;  when  Robert  Loosemore 
replied,  that  he  had  not  then  any  client  who  wanted  such  a  sum, 
but  that,  if  he  should  hear  of  such  a  security  as  defendant  required, 
he  would  inform  defendant  of  it.  The  defendant  then  stated  the 
assignment  to  him  of  the  17th  of  November,  1848.  And  in  other 
passages  in  his  answer,  which  were  also  read  in  evidence  against 
him,  the  defendant  stated,  that  at  the  time  when  the  said  assign- 
ment was  executed  by  Robert  Loosemore,  and  delivered  to  the 
defendant,  and  at  the  time  when  the  defendant  paid  to  Robert 
Loosemore  the  said  sum  of  8002.,  or  at  any  time  before,  defendant 
bad  no  notice  whatever  of  the  alleged  memorandum  of  the  16th  of 
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Hewitt  April,  1884,  or  that  the  indenture  of  lease  had  been  deposited  by 
LoosKMORK.  Robert  Loosemore  in  the  hands  of  the  plaintiff ;  and  the  defendant 
said,  that  he  was  a  farmer,  and  unacquainted  with  legal  forms;  but, 
upon  the  said  indenture  of  assignment  being  handed  to  him  as 
aforesaid,  he  inquired  of  Robert  Loosemore  whether  the  lease  of  the 
premises  ought  not  to  be  delivered  to  him  as  well ;  when  Robert 
Loosemore  replied,  that  it  should,  but  that,  as  he  was  rather  busy 
then,  he  would  look  for  it  and  give  it  to  the  defendant,  when  he 
next  came  to  market.  The  defendant  admitted,  that,  under  the 
circumstances  stated  by  his  answer,  no  deed,  lease,  or  other 
[  *452  ]  document  relating  to  the  premises,  except  the  assignment  *to  him 
(the  defendant)  was  ever  produced  or  shown  by  Robert  Loosemore 
to  the  defendant. 

The  defendant  said,  that  he  had  employed  no  solicitor  in  or 
about  the  said  transaction  between  the  defendant  and  Robert 
Loosemore  ;  and  that  Robert  Loosemore  prepared  the  indenture  of 
assignment  at  his  own  costs  and  charges,  and  that  his  (Rol)ert 
Loosemore' s)  clerk  attested  the  execution  thereof. 

Mr.  Bolt  and  Mr.  Giffard  for  the  plaintiff: 

1.  The  defendant  had  constructive  notice  of  the  deposit  of  the 
lease  with  the  plaintiff.  The  defendant  employed  Loosemore,  the 
mortgagor,  as  his  solicitor  in  taking  his  mortgage.  The  defendant 
did  not  prepare  the  assignment  himself,  it  was  prepared  by  the 
mortgagor,  and  the  defendant  employed  no  other  solicitor  or 
professional  adviser ;  and  the  necessary  conclusion  is,  that 
Loosemore,  the  mortgagor,  was  his  solicitor  in  the  transaction; 
and  that  the  defendant  is  affected  with  notice  of  the  prior  deposit 
which  was  known  to  the  mortgagor :  Le  Neve  v.  Le  Neve  (i)  ; 
Sheldon  v.  Cox  (2). 

2.  If  the  defendant  had  required  the  production  of  the  lease,  as 
he  ought  to  have  done,  he  would  have  discovered  that  it  had  been 
deposited  with  the  plaintiff;  and  the  lessee  would  have  been  then 
unable  to  defeat  or  displace  the  plaintiff's  security ;  and  the  Court 
will  hold  a  party  to  have  constructive  notice  of  every  fact  to  which  a 
proper  pursuit  of  the  information  which  he  had  would  have  led  him. 
The  protection  which  the  Court  gives  to  a  party  in  possession  is 
founded  on  an  application  of  this  principle,  that  knowledge  of  such 

[  *453  ]       possession  is  notice  of  the  title  of  *the  occupant.    Knowledge,  or 
ground  to  suspect,  that  the  mortgagor  is  not  in  possession  of  the 

(1)  3  Atk.  646.  (2)  2  Edeu,  224. 
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very  instrument  which  he  proposes  to  assign  is,  in  like  manner,      Hewitt 
safficient  notice  of  the  possible  existence  of  an  adverse  title  in  some    loosemore. 
other  person  ;  and  a  party  having  such  notice  cannot  disregard  such 
adverse  title:  Dryden  v.  Frost  (i),  Jackson  v.  Rowe{2),  Neesom  v. 
Clarkson  (3). 

8.  If  the  defendant  had  not  constructive  notice,  he  is  chargeable 
with  gross  and  wilful  negligence  in  not  requiring  the  production  of 
the  very  lease  of  which  he  purported  to  take  an  assignment :  such 
negligence  is  tantamount  to  fraud,  and  is  a  sufficient  ground  for 
postponing  the  defendant's  security  to  that  of  the  plaintiff: 
Worthington  v.  Morgan  (4),  Tylee  v.  Webb  (6). 

The  Solicitor 'Oenei'ol  and  Mr.  Speedy  for  the  defendant,  contended 
— First,  that  the  mortgagor  was  not  the  solicitor  of  the  defendant 
in  the  business  of  the  mortgage ;  the  defendant  did  not  pay  and  was 
not  liable  to  pay  for  the  preparation  of  the  assignment.  Secondly, 
if  Loosemore  were  the  solicitor  of  the  defendant,  constructive  notice 
would  not  be  imputed,  for  the  existence  of  the  prior  mortgage  was 
a  fact  which  he  would  certainly  have  concealed :  Kennedy  v. 
Oreen  (6).  Thirdly,  the  case  of  constructive  notice  on  other  grounds 
did  not  arise,  unless  at  least  the  defendant  had  omitted  to  make 
any  inquiry  for  the  lease.  Having  inquired,  and  received  an 
answer  to  the  effect  that  the  lease  would  be  delivered  to  him,  he 
was  justified  in  relying  upon  that  promise:  Evans  y,  Bicknell(7), 
Jones  V.  Smitii  (8),  Allen  v.  Knight  (9),  Plumb  v.  Fluitt  (lo),  Bamett 
*v.  Weston  (u),  Martinez  v.  Cooper  (i2),  Fatrow  v.  Rees  (18).  [  **54  ] 

Mr.  Holt,  in  reply  : 

In  Kennedy  v.  Green  it  was  held,  that  the  party  who  had  com- 
mitted a  fraud  was  not  to  be  deemed  to  have  communicated 
it.  The  distinction  was  between  imputing  constructive  notice 
of  a  mere  fact — a  charge  on  the  property — and  notice  of  a 
fraud  in  acquiring  the  property.  He  relied  on  Jackson  v.  Rotve, 
Tylee  v.  Webb,  Dryden  v.  Frost,  and  Worthington  v.  Morgan,  as 
establishing  that  a  gross  want  of  caution  was  sufficient  to  postpone 

(1)  45  B.  E.  344  (3  My.  &  Cr.  670).  (8)  58  R.  B.  22  (1  Hare,  43) ;  8.  C. 

(2)  25  B.  B.  250  (2  Sim.  &  St.  472).  65  B.  B.  382  (1  Ph.  244). 

(3)  62  B.  B.  51  (2  Hare,  173).  (9)  71  B.  B.  100  (5  Hare,  272). 

(4)  80  K.  B.  142  (16  Sim.  o47).  (10)  3  B.  E.  605  (2  Anst  432). 

(5)  63  B.  B.  176  (6Beav.  552).  (11)  8  B.  B.  319  (12  Ves.  130). 

(6)  41  B.  B.  176  c3  My.  &  K.  699).  (12)  26  B.  B.  49  (2  Buss.  198). 

(7)  5  B.  K.  245  (6  Ves.  174;.  (i:^)  55  B.  B.  1  (4  Beav.  18). 
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Hkwitt      a  mortgagee  or  purchaser,  even  if  distinct  fraud  could  not  be 
LooeBMORE.   imputed  to  him. 

Thb  Yicb-GhanceliiOB  : 

The  question  in  this  case  is,  whether  an  equitable  mortgagee  by 
deposit  of  a  lease,  is  entitled  to  priority  over  another  mortgagee 
to  whom  the  legal  interest  in  the  lease  has  been  subsequentlj 
assigned. 

(His  Honour  stated  the  facts  not  in  dispute,  the  above  charges 
from  the  bill,  and  the  admissions  read  from  the  answer.) 

Two  points  were  argued  at  the  Bar :  First,  that  Robert  Loose- 
more  must  be  taken  to  have  acted  as  the  solicitor  of  the  defendant 
in  the  transaction  of  his  mortgage  ;  and  that  the  defendant  there- 
fore had  notice  through  him  of  the  lease  having  been  deposited 
with  the  plaintiff :  and  secondly,  that  the  defendant,  having  taken 
[  •iss  ]  the  legal  mortgage  *without  the  lease,  or  any  further  inquiry  respect- 
ing it  than  appeared  by  the  answer,  the  plaintiff's  equitable  title  by 
deposit  ought  to  prevail  against  the  defendant's  legal  interest — ^the 
non-delivery  of  the  lease  to  the  defendant,  and  the  absence  of 
further  inquiry  respecting  it,  constituting  a  sufficient  case  of 
constructive  notice. 

As  to  the  first  point,  I  think  that  where  a  mortgagor  is  himself  a 
solicitor,  and  prepares  the  mortgage  deed,  the  mortgagee  employing 
no  other  solicitor,  the  mortgagor  must  be  considered  to  be  the 
agent  or  solicitor  of  the  mortgagee  in  the  transaction  of  the 
mortgage.  The  mortgagee  in  such  cases  trusts  the  mortgagor  to 
discharge  those  duties  which  his  own  solicitor  would  discharge,  if 
he  thought  proper  to  employ  one ;  and  it  can  make  no  difference 
that  the  mortgagor  is  not  paid  by  the  mortgagee — the  very  nature 
of  the  transaction  being,  that  all  the  expenses  are  borne  by  the 
mortgagor.  I  am  of  opinion,  therefore,  that  Robert  Loosemore 
must  be  considered  to  have  been  the  agent  and  solicitor  of  the 
defendant  in  the  transaction  of  his  mortgage ;  but  I  do  not  think 
that  the  defendant  is  therefore  to  be  considered  to  have  had  notice 
of  the  plaintiff's  deposit;  such  notice  would  be  constructive 
merely,  and  constructive  notice  is  knowledge  which  the  Court 
imputes  to  a  party  upon  a  presumption,  so  strong  that  it  cannot  be 
allowed  to  be  rebutted,  that  the  knowledge  must  have  been  com- 
municated ;  and  I  c€mnot  act  upon  such  a  presumption  in  the  face 
of  the  evidence  which  the  plaintiff  has  himself  adduced. 

In  determining  this  point  in  favour  of  the  defendant,  I  desire  it 
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to  be  understood,  that  I  do  not  proceed  upon  the  case  of  Kennedy      Hbwitt 
V.  Green  (l).     The  well  founded  and  wholesome  limitation  upon  the    loosbmorb 
doctrine  of  constructive  notice  *e8tablished  by  that  case,  does  not       [  ♦466  ] 
appear  to  me  to  apply  to  the  present.     There  was  here  no  fraud  in 
the    original    deposit  with    the   plaintiff,   and    no    fraud  in   the 
mortgage  to  the  defendant,  if  the  fact  of  the  deposit  with  the 
plaintiff  was  communicated  ;  and  it  would,  I  think,  be  a  misappli- 
cation of  the  case  of  Kennedy  v.  Green^  to  hold  that  the  fact  of  .the 
deposit  must  be  taken  not  to  have  been  communicated,  because  it 
was  a  fraud  to  conceal  it.     So  to  apply  the  case  would  be,  in  trying 
the  question  whether  there  was  knowledge  or  not,  to  assume  that 
there  was  fraud. 

The  first  point  being  thus  disposed  of,  I  proceed  to  consider  the 
second,  which  is  one  of  great  general  importance — whether  an 
equitable  mortgagee  by  deposit  of  title  deeds  is  entitled  to  priority 
over  a  subsequent  legal  mortgagee  of  the  property  comprised  in  the 
deeds,  who  has  not  made  all  the  inquiries  after  the  deeds  which 
could  or  might  have  been  made. 

It  is  first  to  be  considered  how  this  question  stands  upon  the 
authorities;  for  if  there  be  a  settled  rule  of  the  Court  upon  the 
subject,  I  certainly  cannot  venture  to  alter  it ;  nor  should  I  be 
disposed  to  do  so,  as  I  am  fully  satisfied  that  the  advantage  derived 
from  adhering  to  settled  rules  of  law  greatly  overbalances  any  mis- 
chief with  which  the  adherence  to  such  rules  may  be  attended  in 
individual  cases. 

Without  reference  to  the  authorities  anterior  to  the  case  of 
Plumb  V.  Fluitt  (2),  many  of  which,  and  particularly  the  later  ones 
are  favourable  to  the  doctrine  there  laid  down,  it  was  in  that  case 
held  that  nothing  but  fraud  or  gross  and  voluntary  negligence  in 
leaving  the  title  deeds,  will  oust  the  priority  of  a  legal  mortgagee ; 
and  that  where  the  legal  mortgagee  had  applied  for  the  deeds,  and 
had  relied  *upon  the  promise  of  the  mortgagor  that  he  would  send  [  ^^^^  l 
them,  it  was  not  such  fraud  or  gross  and  voluntary  negligence  as 
would  postpone  him  to  a  prior  equitable  mortgagee.  The  doctrine 
thus  laid  down  was  re-asserted  by  Lord  Eldon  in  Evans  v. 
Bicknell  (8),  and  again  in  Martinez  v.  Cooper  (4).  It  was  recognised 
by  Sir  William  Grant  in  Barnett  v.  Weston  (6),  and  by  Sir  John 
Lbagh  in  Harper  v.  Faulder  (6) ;  and  it  was  also  afl&rmed  by  Lord 

(1)  41  B.  B.  176  (3  My.  &  K  699).     (4)  26  B.  B.  49  (2  Buss.  198). 

(2)  3  R  B.  605  (2  Anst.  432).         (5)  8  B.  B.  319  (12  Ves.  130). 

(3)  5  B.  B.  245  (6  Ves.  174).         (6)  20  B.  B.  279  (4  Madd.  129). 
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Hewitt      Lanodale  in  Farrow  v.  Reea  (i),  and  by  Lord  Gottenham  in  AUen 
LooBKMORB.   V.  Knight  (2) ;  and  I  must  take  it  therefore  to  be  the  doctrine  of 
the  Court,  unless  there  are  other  authorities  to  contradict  it. 

It  was  said  in  the  argument  upon  the  present  case,  that  the 
cases  to  which  I  have  referred  could  not  be  reconciled  with  the 
decision  in  Jackson  v.  Rowe  (3),  with  what  fell  from  Lord 
CoTTENHAM  iu  Dry  dm  v.  Frost  (*),  and  from  Lord  Lanodai£  in 
Tylee  v.  Webb  (s),  and  with  the  determination  of  the  late  Yige- 
Chancellor  of  England  in  Worthington  v.  Morgan  (6).  But  upon 
examining  those  cases,  I  do  not  think  they  \vill  be  found  to  be 
inconsistent  with  Plumb  v.  Fluitt.  In  Jackson  v.  Rowe^  the  ques- 
tion was  not,  whether  a  prior  equitable  title  could  prevail  against  a 
subsequent  legal  one,  but  whether  there  was  a  good  equitable 
defence  against  a  prior  legal  title  ;  and  it  did  not  appear  that  any 
inquiry  whatever  had  been  made  about  the  title  deeds.  In  Dryden 
V.  Frost,  though  the  facts  of  the  case  do  not  appear  from  the 
report,  I  think  from  Lord  Cottenham's  reference  to  the  case  of 
Hiern  v.  Mill  (7),  it  must  have  appeared  that  Frost,  the  mortgagee, 
had  notice  that  the  deeds  were  in  the  hands  of  Dryden ;  in  which 
case,  both  according  to  jETtem  v.  Mt'U,  and  Birch  v.  EUames  (8),  and 
[  *ios  ]  with  reference  *to  the  doctrine  of  the  Court  as  to  estates  in  the  pos- 
session of  tenants,  he  was  bound  to  make  further  inquiry.  In  Tylee  v. 
Webb,  there  was  no  question  as  to  the  legal  estate.  Both  the  plaintiff 
and  Hinton,  as  to  whom  Lord  Langdale's  observation  was  made, 
were  mere  equitable  mortgagees  by  deposit ;  and  in  Worthington  v. 
Morgan,  there  had  been  no  inquiry  whatever  as  to  the  title  deeds. 

The  law,  therefore,  as  I  collect  it  from  the  authorities,  stands 
thus:  That  a  legal  mortgagee  is  not  to  be  postponed  to  a  prior 
equitable  one,  upon  the  ground  of  his  not  having  got  in  the  title  deeds, 
unless  there  be  fraud  or  gross  and  wilful  negligence  on  his  part. 
That  the  Court  will  not  impute  fraud,  or  gross  or  wilful  negligence 
to  the  mortgagee,  if  he  has  bond  fide  inquired  for  the  deeds,  and  a 
reasonable  excuse  has  been  given  for  the  non-delivery  of  them  ;  but 
that  the  Court  will  impute  fraud,  or  gross  and  wilful  negligence,  to 
the  mortgagee  if  he  omits  all  inquiry  as  to  the  deeds.  And  I  think 
there  is  much  principle  both  in  the  rule  and  the  distinctions  upon  it. 

When  this  Court  is  called  upon  to  postpone  a  legal  mortgagee, 

(1)  55  B.  B.  1  (4  Beav.  18).  (5)  63  B.  B.  176  (6  Beay.  552). 

(2)  71  B.  B.  at  p.  106  (16  L.  J.  Ch.  (6)  80  B.  B.  142  (16  Sim.  547). 
370).  (7)  9  B.  B.  Ud  (13  Ves.  114). 

(3)  25  B.  B.  250  (2  Sim.  &  St.  472).  (8)  3  B.  B.  601  (2  Anst  427). 

(4)  45  B.  B.  344  (3  My.  &  Cr.  670), 
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its  powers  are  invoked  to  take  away  a  legal  right ;  and  I  see  no 
ground  which  can  justify  it  in  doing  so  except  fraud,  or  gross  and 
wilful  negligence,  which,  in  the  eye  of  this  Court,  amounts  to 
fraud ;  and  I  think  that  in  transactions  of  sale  and  mortgage  of 
estates,  if  there  he  no  inquiry  as  to  the  title-deeds,  which  con- 
stitute the  sole  evidence  of  the  title  to  such  property,  the  Court  is 
justified  in  assuming  that  the  purchaser  or  mortgagee  has 
abstained  from  making  the  inquiry,  from  a  suspicion  that  his  title 
would  be  affected  if  it  was  made,  and  is  therefore  bound  to  impute 
to  him  the  knowledge  which  the  inquiry,  if  made,  would  have 
imparted.  But  I  think,  that  where  bond  fide  inquiry  is  made,  and 
a  reasonable  excuse  given,  there  is  no  ground  for  imputing  the 
suspicion,  or  the  notice  which  is  consequent  upon  it. 

Applying  these  principles  to  the  present  case,  I  am  of  oi)inion 
that  the  plaintiff  has  failed  in  making  out  a  sufficient  case  for  post- 
poning the  defendant,  and  that  the  only  decree  which  I  can  make 
is  the  usual  decree  for  redemption  ;  but  the  plaintiff  must  pay  the 
costs  up  to  and  including  the  decree.  The  charge  in  the  bill,  that 
the  plaintiff  is  in  any  event  entitled  to  redeem,  seems  to  me  to  take 
this  case  out  of  the  range  of  Lord  Eldon's  observations  in  Martinez 
V.  Cooper  (1). 


Hewitt 
t, 

LOOSKMOBB. 


[459] 


CROSSE  V.   LAWRENCE. 

(9  Hare,  462-470 ;  S.  C.  21  L.  J.  Ch.  889 ;  16  Jur.  142 ;  18  L.  T.  O.  S.  314.) 

On  a  contract  for  the  sale  of  lands,  described  as  partly  freehold  and  partly 
copyhold,  and  the  timber  thereupon  (the  latter  at  a  specified  valuation), 
upon  a  condition  that  the  vendor  should  not  be  required  to  distinguish  the 
freehold  land  from  the  copyhold,  nor  the  respective  boundaries  thereof,  it 
was  held,  that,  upon  the  particulars  and  couditions,  the  contract  for  the 
land  and  timber  was  one  contract,  and  not  separate  contracts ;  and  that  the 
purchaser  was  bound  to  pay  for  the  timber  at  the  valuation,  notwithstanding 
the  fact  that  it  might  be  wholly  upon  the  copyhold  laud,  and  tlierefore 
subject  to  the  rights  of  the  lord,  and  the  restrictions  of  the  custom. 

Where,  upon  a  contract  for  the  sale  of  an  estate,  a  separate  and  distinct 
contract  is  made  for  the  sale  of  the  timber  upon  it,  the  Court  will  not 
enforce  the  latter  contract  unless  the  vendor  can  give  the  purchaser  such 
possession  and  dominion  over  the  timber  as  will  entitle  him  to  fell  and 
remove  it ;  but,  if  an  entire  contract  be  made  for  the  sale,  both  of  the  estate 
and  the  timber  (notwithstanding  the  purchase-money  is  made  up  of  distinct 
sums  for  each),  the  vendor  is  only  bound  to  make  out  his  title  to  the  land 
according  to  the  contract ;  and  the  title  to  the  land  is  the  title  to  the  timber 
upon  it. 

A  CLAIM  by  a  vendor,  for  the  specific  performance  of  a  contract 
for  the  purchase  of  an  estate  called  ''Cwm  Farm/'  described  on 
(1)  26  B.  K.  49  (2  Buss.  198j. 


1852. 
Jan,  22. 

TUBNEU, 
V.-C. 

[462  J 
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Cbosab      the  particulars  of  sale  as  comprising  ''  113a.  Ir.  36p.,  more  or  less, 
Lawrbnck.    ^*  arable,  pasture,  and  meadow  land,  lying  nearly  within  a  ring 
fence,  part  freehold  and  part  copyhold  of  inheritance  of  the  manor 
of  Leswery,  the  copyhold  parts  whereof  cannot  be  distinguished 
from  the  freehold."    A  note  at  the  foot  of  the  particulars  was  in 
these  words :  *'  The  timber  trees  and  saplings  and  underwood  of 
seven  years'  growth  on  the  respective  lots,  which  are  to  be  paid  for 
by  the  purchasers,  have  been  carefully  valued  by  Mr.  Morris,  land- 
surveyor  of  Newport,  for  the  purposes  of  this  sale,  and  the  amount 
upon  each  lot  will  be  declared  at  the  time  of  sale,  and  will  be 
required  to  be  paid  on  the  completion  of  the  purchases,  in  addition 
to  the  purchase  money  for  the  lots.     The  purchasers  will  also  be 
required  to  take  and  pay  for,  at  a  valuation  to  be  made  by  two 
referees  or  their  umpire,  in  the  usual  manner,  all  the  hay  and 
straw  crops,   ploughings,  labour,   fallows,    dressings,   seeds,   and 
manure,  according   to  the  custom   of  the    country    as    between 
incoming  and  outgoing  tenants."    Tfie  property  was  offered  for 
sale  by  auction,  and  the  seventh  condition  of  sale  contained  this 
provision :  **  As  to  such  of  the  lots  as  are  stated  in  the  particulars 
to  be  partly  freehold  and  partly  copyhold,  the  purchasers  thereof 
shall  not  be  entitled  to  have  it  shown  how  much  of  such   lots 
respectively  are  freehold  and  how  much  copyhold,  nor  to  have  the 
[  Mt>3  ]      freehold    *and    copyhold    parts    respectively    identified  and  dis- 
tinguished, or  the  boundaries  thereof  respectively  ascertained  ;  nor 
to  make  any  inquiry  into  or  concerning  the  same." 

The  defendant  became  the  purchaser  of  Lot  2,  by  private 
contract,  at  the  price  of  3,0002.,  and  the  further  sum  of  263Z.  1«., 
the  amount  of  the  valuation,  and  signed  a  memorandum  to  that 
effect,  whereby  he  agreed  to  complete  the  purchase  in  all  respects 
according    to    the    particulars    and   conditions  of    sale.    In   the 

memorandum  the  price  was  thus  stated : 

£       s.    d. 

**  Purchase  money 3,000    0    0 

Valuation  of  timber,  &c.      .         .         .        263     1     0 

3,263     1     0 
Deposit 326    0    0 

Balance 2,937    1    0." 

The  defendant  subsequently  objected  to  pay  for  so  much  of  the 
timber  as  could  not  be  shown  to  stand  on  the  freehold  portion  of 
the  farm,  on  the  ground  that  he  would  not  be  entitled  to  fell  the 
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timber  on  the  copyhold  land.     By  an  affidavit,  the  defendant  stated       Gbossb 
that  he  had  purchased  the  land  with  the  intention  of  building  villas    Lawrence. 
or  houses  thereupon. 

Mr.  Russell  and  Mr.  W.  D.  Lewis,  for  the  plaintiff.     *     ♦     ♦ 

The  Solicitor- General  and  Mr.  W.  M.  James,  for  the  purchaser :        [  *64  ] 

*  *  The  purchaser  was  precluded  from  objecting  to  the  title  to 
the  land  for  the  absence  of  distinction  between  the  freehold  and  copy- 
hold ;  but  there  was  no  such  condition  as  to  the  timber.     ♦    ♦     ♦ 

Some  argument  was  directed  and  some  affidavits  filed,  and  cases 
cited  (i),  on  the  point  of  the  right  of  the  copyholder  to  the  timber 
as  between  himself  and  the  lord ;  but  the  judgment  did  not  turn  on 
this  point. 

Thb  Yigb-Ghanoellor  :  [  ^^s  ] 

The  question  in  this  case  appears  to  me  principally,  if  not  wholly, 
to  depend  upon  the  point  of  whether  the  contract  for  the  purchase 
of  the  timber  and  the  purchase  of  the  land  are  to  be  considered  as 
separate  and  distinct  contracts,  or  as  constituting  together  one 
contract ;  for,  undoubtedly,  if  the  contract  for  the  purchase  of  the 
timber  is  to  be  considered  as  a  separate  and  distinct  contract,  it 
would  be  incumbent  upon  the  vendor  to  prove  either  that  there 
was  a  custom  of  the  manor  entitling  the  vendor  to  cut  timber,  or 
that  it  was  a  case  in  which  a  grant  of  a  right  to  cut  timber  might 
be  presumed  in  favour  of  the  tenant. 

It  was  argued  on  behalf  of  the  purchaser,  that  the  contract  for 
the  timber  and  the  contract  for  the  land  are  to  be  considered  as 
separate  and  distinct  contracts.  This  argument  was  founded  on 
the  terms  of  the  stipulation  with  regard  to  the  timber,  and  the 
words  "  in  addition  to  the  purchase-money  for  the  lots,"  contained 
in  this  stipulation,  were  adduced  as  constituting  a  separate  and 
distinct  contract  for  the  purchase  of  the  timber.  But  it  is  to  be 
observed,  that  that  stipulation  speaks  of  the  valuation  of  the  timber 
having  been  made  ''for  the  purposes  of  this  sale."  Now  the 
purposes  of  the  sale  were  clearly  not  for  the  sale  of  the  timber,  but 
for  the  sale  of  the  estate;  and,  therefore,  that  stipulation  itself 
connects  the  sale  of  the  timber  with  the  sale  of  the  estate.    But 

(1)  Ashmcad  v.  Banger,  1  Ld.  Ray.      Branthwaite,  36  R.  R.  613  (2  B.  &  Ad. 
551;    Whitechurch    v.    Holworthy,    16      437). 
R.   R.   -181  (4  M.  &  S.  .539,;  Lewis  y. 
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CB068B  further  than  this,  the  8rd  condition  of  sale  seems  to  me  to  import 
lawrenoe.  the  value  of  the  timber  into  the  purchase-money  for  the  estate,  for 
it  provides  for  the  payment  of  the  deposit  and  of  the  remainder  of 
the  purchase-money,  including  the  value  of  the  timber.  The  4ih 
condition  also  incorporates  the  purchase  of  the  estate  and  the 
timber  together,  by  stipulating  that  the  interest  shall  be  paid  on 
the  purchase  and  timber  money  remaining  unpaid.     The  9th  con- 

[  *466  ]  dition  is  to  the  *same  effect  (l),  for  it  makes  no  distinction  between 
the  assurances  of  the  timber  and  the  assurances  of  the  estato,  but 
deals  with  them  as  one  complete  and  entire  subject  of  one  entire 
contract.  And  there  are,  moreover,  no  stipulations  whatever  on 
the  face  of  the  conditions  of  sale,  as  to  any  title  whatever  being 
shown  to  the  timber.  I  cannot,  therefore,  consider,  upon  the  result 
of  the  particulars  and  conditions  of  sale,  taken  as  a  whole,  that 
this  can  be  considered  as  a  separate  and  distinct  contract  for  the 
purchase  of  the  timber. 

If  the  contract  for  the  timber  is  not  to  be  considered  as  distinct, 
this  is  in  truth  a  contract  for  the  purchase  of  the  land  with  the 
timber  upon  it,  and  the  title  to  the  land  is  the  title  to  the  timber ; 
and  so  considering  it,  we  must  see  what  are  the  other  conditions  of 
sale  with  reference  to  the  land.  Now,  with  reference  to  the  land, 
there  is  a  distinct  stipulation  by  the  7th  condition,  that  the 
purchasers  thereof  shall  not  be  entitled  to  have  it  shown  how  much 
of  the  lots  referred  to  (of  which  this  is  one)  are  freehold,  and  how 
much  copyhold ;  nor  to  have  the  freehold  and  copyhold  parts 
identified  and  distinguished,  or  the  boundaries  thereof  ascertained, 
nor  to  make  any  inquiry  concerning  them  ;  and  in  the  description 

[  *467  ]  of  the  lot  itself,  it  is  stated,  that  the  ^vendors  had  not  distinguished 
the  copyhold  part  from  the  freehold.  Now,  considering  the  timber 
as  part  of  the  land  which  is  contracted  to  be  sold,  this  is  in  truth  a 
stipulation  that  the  purchaser  shall  not  inquire  into  the  title  to  the 
timber, — that  he  shall  require  no  separate  title  to  the  timber.     I 

(1)  Condition  3.    Each  purchaser  is  money    remaining  unpaid   from    the 

to  pay  down    immediately   into   the  said  8lh  day  of  November  next,  until 

hands  of  Messrs. ,  &c.  a  deposit  of  the  actual  completion. 

202.  per  cent,  in  part  of  the  purchase-  9.  Upon  payment  of  the  remainder 

money,   (including  the  value  of  the  of  the  purchase-money,    and  of   the 

timber),  and  the  remainder  on  or  before  amount  of  the  valuations  according  to 

the  8th  day  of  November  next.  the  particulars,  the  vendors  will  (sub- 

4.  If,  from  any  cause  whatever  any  ject  to  the  provisions  of  these  oondi- 

purchase    should    not   be    completed  tions,)    execute    and    perfect    proper 

within  the  time  above  limited,   the  assurances  to  the  several  purchasers,  at 

purchaser  shall  pay  interest  at  51,  per  the  expense  of  such  purchasers, 
cent,  upon  the  purchase  and  timber 
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think,  therefore,  that  this  is  to  be  considered  as  one  entire  contract,       Crossr 
and  that  the  title  to  the  timber  depends  on  the  title  to  the  land.  lawrbnoe. 

I  will  put  this  case  as  if  it  were  the  case  of  a  valuation.  Suppose 
that,  appended  to  the  9th  condition  of  sale,  you  had  found  a  stipu- 
lation that  the  timber  should  be  taken  at  a  valuation,  how  would 
that  timber  have  to  be  valued  ?  Undoubtedly,  not  according  to  the 
value  of  the  copyhold  interest,  for  the  vendor  says  I  am  not  bound 
to  distinguish,  and  will  not  be  bound  to  distinguish,  what  is  freehold 
and  what  is  copyhold.  You  cannot  attribute  any  other  meaning  to 
the  stipulation,  that  the  timber  is  to  be  paid  for  at  a  valuation,  than 
that  it  should  be  valued  as  timber,  and  not  according  to  the  interest 
that  was  incident  to  the  tenure  of  the  land.  But,  suppose  again 
that  all  this  land  turned  out  to  be  copyhold,  it  could  not  be  an 
answer  to  the  claim  on  the  part  of  the  vendor  (taking  it  as  one 
entire  contract,  and  the  price  to  be  paid  as  one  entire  amount),  that 
the  value  which  was  agreed  to  be  paid  for  the  timber,  was  the  value 
of  timber  on  freehold  land,  and  not  of  timber  on  copyhold  land.  It 
is  quite  consistent  with  these  conditions  of  sale,  that  the  whole  of  the 
land  might  have  been  copyhold ;  and  if  the  purchaser  could  not  excuse 
himself  in  that  case,  I  do  not  think  he  can  excuse  himself  in  a  case 
where  part  of  the  land  only  upon  which  the  timber  is  standing  may 
be  copyhold.  Again,  in  cases  of  this  description,  where  a  purchaser 
buys  on  such  conditions,  he  must  be  considered  as  estimating,  *in  the  t  *^^^  ] 
price  he  pays  for  the  land,  the  price  he  pays  for  the  timber.  He 
knows  that  part  of  the  land  which  he  buys  is,  or  may  turn  out  to  be, 
copyhold ;  that,  if  it  be  copyhold,  he  can  only  have  a  certain  interest 
in  the  timber.  He  agrees  to  pay  a  certain  price  for  the  timber ;  and 
I  think  he  must  be  considered  as  calculating  in  his  own  mind,  at  the 
time  he  makes  the  purchase,  that  he  agrees  to  give  a  certain  sum  for 
the  timber,  which  he  may  not  be  entitled  to  have  that  full  ownership 
of,  which  he  would  have  if  the  timber  stood  upon  freehold  land ; 
and  that,  therefore,  he  makes  a  deduction  from  the  purchase-money, 
which  would  compensate  him  for  what  he  might  not  get. 

A  case  was  very  ingeniously  put  as  to  fixtures,  which  I  do  not 
think  is  applicable  in  the  way  it  was  used  on  behalf  of  the  purchaser. 
I  take  this  case  as  to  fixtures  to  be  much  more  resembling  the 
present  case  than  that  suggested :  Suppose  a  man  to  say,  **  I  agree 
to  sell  you  the  house  with  the  fixtures  in  it.  I  cannot  tell  you  what 
fixtures  belong  to  the  landlord,  and  what  belong  to  the  tenant ;  but 
you  shall  give  me  a  certain  sum  for  the  fixtures."  I  think  this  Court 
would  have  no  hesitation  in  saying,  in  a  case  of  that  description, 


1852.     CH.     9  HARE,  468. 


[r.b. 


CllOSSE 

r. 
Lawkenck. 


it  would  enforce  a  contract  against  the  purchaser  who  had  entered 
into  such  a  stipulation.  And  so  it  is  here,  where  the  vendor 
says,  "I  cannot  tell  which  is  copyhold;"  he  sells  the  timber  as 
incident  to  the  land,  he  says,  "  I  cannot  tell  you  what  your  interest 
in  the  timber  will  be  ;  but  I  stipulate  that  you  shall  pay  a  certain 
sum  for  the  value  of  that  timber." 

I  think,  therefore,  on  all  these  grounds,  the  purchaser  must 
complete  the  present  contract  according  to  the  conditions  of  sale, 
and  pay  the  purchase-money,  and  the  interest  at  5Z.  per  cent.,  and 
the  costs. 


1»62. 
Jan,  22. 


TUBKBB, 

V.-C. 
[469] 


[470] 


CEOSSE   V.   KEENE. 

(9  Hare,  469—470;  S.  C.  21  L.  J.  Ch.  892;  16  Jur.  142.) 

A  contract  for  the  purchase  of  copyhold  land  at  a  certain  price,  and  the 
timber  upon  it  at  a  specified  valuation,  enforced  aa  one  entire  contract, 
although  the  vendor  could  not  show  any  custom  in  the  mauor,  or  license 
from  the  lord,  enabling  the  tenants  of  the  manor,  or  himself,  or  his  assigns, 
to  fell  the  timber. 

Upon  a  sale  .of  a  portion  of  the  same  estates,  and  on  the  same 
conditions  as  in  the  last  case,  the  defendant  became  the  purchaser 
of  another  lot,  described  as  "The  Great  Newson  Farm,'* 
129a.  8r.  27p.,  "  being  copyhold  or  customary  of  inheritance  of  the 
manor  of  Goldcliffe." 

The  timber  on  this  estate  was  valued,  and  the  price  agreed  upon, 
as  in  the  preceding  case.  The  only  distinction  was,  that  in  this  case 
tlie  whole  of  the  land  was  copyhold. 

Mr.  W.-M.  Jame%y  for  the  purchaser.     ♦     ♦     ♦ 

Afr.  Ru88ell  and  Mr.  D.  W.  Lewis,  for  the  vendor,  were  not 
called  upon. 

The  Vicb-Chancbllor  : 

I  cannot  in  principle  distinguish  this  case  from  Lawrence' s{i).  It 
appears  to  me,  though  these  conditions  of  sale  do  not  specifically 
apply  to  the  present  case,  that  they  apply  to  the  question,  for  the 
purpose  of  considering  whether  it  is  one  contract  or  two  contracts. 
With  respect  to  the  case  which  has  been  suggested  in  argument,  of 
selling  the  crop  of  corn,  I  think  the  distinction  between  that  case 
and  this  is,  that  the  crop  of  corn  is  not  capable  of  continuous  enjoy- 
ment with  the  estate.  The  timber  is  capable  of  continuous 
enjoyment  with  the  estate.  This,  equally  with  the  other,  appears 
(1)  Labt  preceding  cuse. 
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to  me  to  be  an  agreement  for  the  purchase  of  the  estate  with 
timber  upon  it,  the  timber  to  be  enjoyed  upon  the  estate,  at  a  value 
derived  upon  that  consideration.  There  must  be  a  decree  in  this 
case  similar  to  the  last. 


Ckossb 

r. 
Kebne. 


KOCHFOKD   V.   HACKMAN(l). 

(9  Hare,  475—485;  S.  C.  21  L.  J.  Ch.  511 ;  16  Jur.  212.) 

A  bequest  of  a  share  of  residuary  personal  estate  in  trust  for  A.  for  life, 
and  after  the  decease  of  A.  for  his  children  equally,  to  be  vested  interests 
in  such  children  at  twenty- one,  with  power  to  apply  the  income  for  their 
maintenance  during  their  minorities,  and  a  gift  over  on  default  of  such 
children ;  and  a  proviso,  that  if  A.  should  in  nny  manner  sell,  assign, 
transfer,  incumber,  or  otherwise  dispose  of  or  anticipate  his  share  or  any 
part  thereof,  then,  immediately  after  such  alienation,  sale,  assignment, 
transfer,  or  disposition,  the  bequest  in  trust  for  A.  should  cease,  determine, 
and  become  utterly  void,  as  if  the  same  had  not  been  mentioned  in  the 
will,  or  as  if  A.  were  dead.  A.,  being  in  prison  for  debt,  presented  a 
petition  for  his  discharge  under  the  Act  1  &  2  Vict.  c.  110,  and  thereupon 
the  vesting  order  was  made  :  Held,  that  there  was  a  valid  limitation  over 
of  the  share  of  A. ;  that,  taking  the  benefit  of  the  Insolvent  Act,  was  a 
voluntaiy  alienation  of  his  share  by  A.,  and  was  the  event  or  one  of  the 
events  on  which  the  limitation  over  was  to  take  effect ;  that  the  declaration 
in  the  will,  that  the  gift  should  thereupon  be  void  as  if  the  same  had  not 
been  mentioned  in  the  will,  applied  to  the  event  of  there  being  no  children ; 
and  the  declaration,  that  it  should  be  void  as  if  A.  were  dead,  to  the  event 
of  there  being  children  ;  that,  although  the  limitation  over  took  effect,  the 
capital  was  not  to  be  necessarily  forthwith  divided,  for  the  determination 
of  the  life-interest  did  not  alter  the  class  which  was  to  take,  and  which 
class  included  after-born  children : 

Held  also,  that  the  children  of  the  insolvent  who  had  attained  twenty-one 
had  a  vested  interest  in  their  respeciive  shares  of  the  residuary  share 
bequeathed  in  trust  for  the  insolvent,  and  had  become  entitled  to  receive 
the  interest  of  the  same ;  and  that  the  infant  children  of  the  insolvent 
were  entitled  to  contingent  interests  in  their  respective  shares  thereof; 
and  that  both  interests  were  subject  to  the  interests  of  any  after-born 
children  of  the  insolvent  who  might  become  entitled  (2). 

Property  cannot  be  given  for  life  any  more  than  absolutely  without  the 
power  of  alienation  being  incident  to  the  gift ;  and  although  a  life  interest 
be  expressed  to  be  given,  it  may  be  well  determined  by  an  apt  limitation  over. 

Distinction  between  a  disposition  to  a  man  until  he  shall  become  bank- 
rupt and  after  his  bankruptcy  over,  and  a  gift  to  a  man  for  life  with  a 
proviso  restraining  alienation. 

Distinction  between  compulsory  and  voluntary  alienation. 

A  CLAIM,  filed  by  William  James  Rochford  and  Martha  Ann  his 
wife,  against  Hackman  and  another,  the  personal  representatives  of 

Rigys  [1901]  2  K.  B.  16,  70  L.  J. 
K.  B.  541,  84  L.  T.  428;  In  re  Cot- 
^rare[ 1 90a]  2  Ch.  705,  72  L.  J.  Ch.  777, 
89  L.  T.  433. 

(2)  In  re  //o//ord  [1894]  3  Ch.  30, 
63  L.  J.  Ch.  637,  70  L.  T.  777,  C.  A. 


(1)  Adams  v.  Adams  [1892]  1  Ch. 
369,  61  L.  J.  Ch.  237,  66  L.  T.  98. 
C.A.;  In  re  Cc/rew  [1896]  1  Ch.  527 
(a£fd.[1896]  2  Ch.  311, 05  L.  J.Ch.  686) ; 
Corhett  v.  Curhttt  (1888)  14  P.  D.  7, 
58  L.  J.  P.    17,  60  L.  T.   74  ;  In  re 


1862. 
Jan.  2\. 
Feb.  12. 

Turner, 
V.-C. 

[475] 
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RocHFORD  William  Bochford  the  testator  in  the  cause, — ^English  the  assignee 
Hackman.  under  the  insolvency  of  Richard  Rochford  the  elder,  the  son  of  the 
testator,  and  Richard  Rochford  the  younger,  the  son  of  Richard 
Rochford  the  elder,  for  the  purpose  of  having  the  trusts  of  the  will 
of  the  testator,  so  far  as  respected  the  sum  of  1,900Z.  Consols, 
executed  under  the  direction  of  the  Court,  and  to  have  one  moiety 
of  that  sum  transferred  to  the  plaintiffs,  and  the  other  moiety 
secured  in  Court  for  the  benefit  of  the  parties  interested  therein. 
The  plaintiff  Martha  Ann  Rochford  was  one  of  the  children  of 
Richard  Rochford  the  elder,  the  insolvent,  and  had  attained  twenty- 
one.  The  defendant  Richard  Rochford  the  younger  was  his  only 
other  child,  and  was  still  an  infant. 

William    Rochford   the  testator,  by    his  will,   dated  the    15th 
of    August,    1822,     gave    and    bequeathed   the    residue   of  his 
personal  estate  to  Samuel  Groves  and  Thomas  Hackman,  upon 
trust,  to  permit  and  suffer  or  authorise  and  empower  his  wife  to 
receive  the  income  for  her  life,  and  after  her  decease,  as  to  one- 
[  •■^76  ]       fourth  part  of  the  residue,  upon  trust,  *to  pay  to,  or  permit  and 
suffer,  or  authorise  and  empower,  his  son  Richard  Rochford  (the 
insolvent)  to  receive  the  income  for  his  life,  and  after  his  decease  to 
transfer  and  pay  the  same  to  the  child,  if  only  one,  and  if  more 
than  one,  unto,  between,  or  amongst  the  children  of  his  son  Richard, 
share  and  share  alike,  to  be  vested  interests  in  such  child  or  children, 
as  and  when  he,  she,  or  they  respectively  should  attain  twenty-one, 
with  survivorship  as  to  the  shares  of  children  dying  under  twenty- 
one,  and  with  a  direction  that  the  income  of  the  shares  of  the 
children,  or  so  much  thereof  as  the  trustees  should  think  fit,  should 
be  applied  for  their  maintenance  during  their  minorities ;  and  as  to 
the  other  three-fourths  of  the  residue,  after  the  death  of  the  wife, 
the  testator  declared  similar  trusts, — as  to  one-fourth,  in  favour  of 
his  son  James  and  his  children ;  as  to  another  fourth,  in  favour 
of  his  son  William  and  his  children;    and  as  to  the  remaining 
fourth,  in  favour  of  his  son  John  and  his  children.     And  he  then 
provided,  that,  in  case  any  or  either  of  his  said  four  sons  should  die 
without  leaving  any  child  or  children  him  or  them  surviving,  or, 
being  such,  in  case  all  of  them  should  happen  to  die  under  the  age 
of  twenty-one,  that  the  part  or  share,  parts  or  shares,  intended  for 
such  of  his  said  son  or  sons  so  dying  as  aforesaid,  and  his  or  their 
respective  issue  as  aforesaid,  should  be  divided  into  as  many  shares 
as  should  be  equal  to  the  number  of  his  son  or  sons  who  should  be 
then  living,  or,  being  then  dead,  should  have  left  a  child  or  children 
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living  at  his  or  their  death  or  respective  deaths ;  and  thereupon,  Roghford 
such  shares  should  be  and  remain  upon  such  trusts  for  his  said  hag  km  an. 
surviving  other  sons  and  their  children  respectively  as  were  therein- 
before declared  with  respect  to  the  original  shares.  And  the  will 
contained  the  following  clause :  '*  And  my  further  will  is,  and  I  do 
hereby  expressly  declare  and  direct,  that  in  case  my  said  wife,  or 
any  of  my  said  four  sons,  shall  in  any  manner  sell,  assign,  transfer, 
incumber,  or  otherwise  dispose  of  or  anticipate  *all  or  any  part  of  [  ♦477  ] 
her,  his,  or  their  share  and  interest  of  and  in  the  said  dividends, 
interest,  and  annual  proceeds  aforesaid,  tlien  and  in  such  case,  and 
from  and  immediately  after  such  alienation,  sale,  assignment, 
transfer,  or  disposition  shall  be  made,  the  said  several  bequests  so 
hereinbefore  made  to  or  in  trust  for  him  and  them  as  aforesaid  shall 
cease,  determine,  and  become  utterly  void  to  all  intents  and  purposes, 
as  if  the  same  had  not  been  mentioned  in  or  made  part  of  this  my 
will,  and  as  if  my  said  wife  or  either  of  my  said  sons  were  dead." 

The  testator  died  in  September,  1881 ;  and  his  wife  in  October 
following.  Two  of  the  sons,  William  and  John,  subsequently  died 
without  leaving  any  issue. 

The  residue  of  the  testator's  estate  was  invested  in  the  purchase 
of  8,8(XM.  Consols,  and  the  moiety  of  that  sum  (which  was  the  sub- 
ject of  the  claim),  in  the  events  that  had  happened,  stood  limited 
by  the  will  to  Richard  Rochford,  the  insolvent,  and  his  children. 
Richard  Rochford,  the  insolvent,  received  the  dividends  of  this 
moiety  up  to  the  10th  of  October,  1850 ;  but,  on  the  14th  of 
December,  1849,  being  then  a  prisoner  in  actual  custody  for  debt 
in  the  debtors  prison  for  London  and  Middlesex,  he  presented  his 
petition  to  the  Court  for  Relief  of  Insolvent  Debtors  for  his  discharge 
from  such  custody,  according  to  the  provisions  of  the  Act  1  &  2 
Vict.  c.  110.  By  an  order  of  that  Court,  dated  the  17th  day  of 
December,  1849,  his  estate  and  effects  were  vested  in  the  provisional 
assignee,  and  by  a  subsequent  order  of  the  same  Court  the  defen- 
dant English  was  appointed  to  be  the  assignee  under  the  insolvency. 
It  was  admitted  at  the  Bar,  that  in  the  schedule  filed  by  Richard 
Rochford  in  the  Insolvent  Court,  especial  reference  was  made  to  his 
life  interest  in  a  moiety  of  the  residue  under  the  testator's  will,  and 
to  *the  provisions  of  the  will  with  reference  to  the  assignment  of  L  *^'^^  1 
that  interest. 

The  Solicitor-General  and  Mr,  Shebbeare  for  the  plaintiffs  ;  and 

Mr.  De  Gex  for  the  defendant  Richard  Rochford  the  younger. 
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RocHPORD  argued  that  the  interest  of  Bichard  Bochford  the  elder,  the  insoWent, 
Hackman.  i^  ^^6  residuary  estate  under  the  will  had  terminated  on  the 
necessary  transfer  of  that  interest  by  the  effect  of  the  insolvency : 
and  that,  upon  such  termination  of  interest,  the  children  of  the 
insolvent  became  entitled  as  upon  his  decease.  They  cited  Dommett 
V.  Bedford  (i),  Shee  v.  Hale  (2),  Brandon  v.  Aston  (a),  Churchill  v. 
Marks  (4),  Kearsleyv.  Woodcock  (ft),  Martin  v.  Margham{6)y  Yamold 
V.  Moorhotise  (7),  Cooper  v.  Wyatt{s),  Wilkinson  v.  Wilkinson  (9), 
Lear  v.  Leggett  (lo),  and  Pyin  v.  Lockyer  (ii),  distinguishing  between 
the  effect  of  voluntary  and  involuntary  alienation.  Rishton  v. 
Cobb  (12)  was  also  mentioned. 

Mr.  Tripp,  for  the  assignee  of  Richard  Rochford  the  elder,  the 
insolvent,  contended,  first,  that  the  insolvent  had  not  ''sold, 
assigned,  transferred,  incumbered,  or  otherwise  disposed  of  or 
anticipated  "  the  trust  fund  within  the  meaning  of  the  will.  The 
legatee  had  presented  his  petition  on  the  14th  of  December,  1849, 
for  his  discharge  from  prison  ;  that  was  not  an  alienation.  On  the 
[  •479  ]  17th  of  December  *the  vesting  order  was  made  under  the  statute  (13). 
The  vesting  order  was  not  his  act,  but  that  of  the  Court.  Secondly, 
that  the  will  contained  no  effectual  gift  over  on  the  event  of 
alienation ;  and,  therefore,  whether  there  had  or  had  not  been  an 
alienation  was  immaterial,  as  the  prohibitory  clause  was  void,  and 
the  life  estate  of  the  insolvent  would  subsist  for  the  benefit  of  his 
creditors.  (He  cited  Bradleyy,  Peixoto  (i4),  Ross  v.Ross  (is), Ex  parte 
Dicks(m  (i(5).) 

Mr.  Baily  for  the  trustees. 

Feb,  12.       The  Vicb-Chancbllor  : 

In  the  circumstances  of  this  case  it  is  contended  by  the  plaintiffs, 
and  the  defendant  Richard  Rochford  the  younger,  that  the 
insolvent's  life  interest  in  the  1,900{.  Bank  Three  per  cent. 
Annuities  has  ceased,  and  that  they  have  become  presently  entitled 

(1)  6  T.  R.  684.  G.  Coop.  259). 

(2)  9  R.  R.  198  (13  Ves.  404).  (10)  29 R.  R.  143(2 Sim. 479;  1  Russ. 

(3)  60  R.  R.  11  (2  Y.  &  0.  C.  0.  24).      &  My.  690). 

(4)  66  R.  R.  137  (1  Coll.  441).  (11)  66  R  R.  84  (12  Sim.  394). 

(5)  64  R.  R.  255  .3  Hare,  185).  (12)  48  R.  R.  256  (5  My.  &  Cr.  145). 

(6)  65  R.  R.  571  (14  Sim.  230).  (13)  1  &  2  Vict.  c.  110,  88.  35,  36. 

(7)  32   R   R  223  (1  Russ.  &  My.          (14;  4  R.  R  7  (3  Ves.  324). 

364).  (15)  20  R  R  263  (1  J.  &  W.  154), 

(8)  21  R  R  336  (6  Madd.  482).  (16)  See  awfe,  p.  16. 

(9)  19  R  R.  266  (3  Swanst.  515; 
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to  that  fund  in  equal  shares:    as  to  the  share  of  the  plaintiffs     Rochford 
absolutely,  and  as  to  the  share  of  the  defendant  Bichard  Bochford     HAcxifAN. 
the  younger,  contingently  on  his  attaining  twenty-one ;   but  the 
defendant  English,  on  the  other  hand,  insists  that  he  is  entitled  to 
the  income  of  the  1,900L  Consols  during  the  remainder  of  the  life 
of  Richard  Rochford  the  insolvent. 

In  determining  this  question,  the  first  point  for  consideration 
appears  to  me  to  be,  whether  there  are  any  fixed  rules  by  which 
the  Court  can  be  guided  in  its  determination ;  and  upon  examining 
the  cases  upon  the  subject,  I  think  it  will  be  found  that  there  are 
two  such  rules :  *Fir8t,  tljat  property  cannot  be  given  for  life  any  [  •J80  j 
more  than  absolutely,  without  the  power  of  alienation  being  inci- 
dent to  the  gift;  and  that  any  mere  attempt  to  restrict  the  power 
of  alienation,  whether  applied  to  an  absolute  interest  or  to  a  life 
estate,  is  void,  as  being  inconsistent  with  the  interest  given ;  and 
secondly,  that  although  a  life  interest  may  be  expressed  to  be  given, 
it  may  be  well  determined  by  an  apt  limitation  over. 

That  property  cannot  be  given  for  life  any  more  than  absolutely, 
without  the  power  of  alienation  being  incident  to  the  gift,  appears 
to  me  to  be  well  settled  by  the  cases  of  Brandon  v.  Robinson  (i)  and 
Oraves  v.  Dolphin  (2).  In  both  those  cases  there  were  gifts  for  life, 
with  provisions  which  were  directed  against  alienation,  but  in 
neither  of  them  was  there  any  proviso  for  determining  the  life 
interest,  or  any  gift  over  in  the  event  of  alienation ;  and  the  Court 
in  each  of  those  cases  held  that  the  life  interest  continued ;  and 
these  cases  are  not,  so  far  as  I  am  aware,  contravened  by  any  other 
authority. 

That,  in  cases  where  a  life  interest  is  expressed  to  be  given,  it 
may  be  well  determined  by  an  apt  limitation  over,  is,  I  think, 
equally  well  settled  by  many  authorities :  Wilkinson  v.  Wilkinson  (3), 
Cooper  V.  Wyatt  (4),  Yamold  v,  Mooi'house  (5),  Kearsley  v. 
Woodcock  (6),  Martin  v.  Marghain{7),  Brandon  v.  Aston  {s),  and 
Churchill  v.  Marks  (9). 

It  was  insisted,  however,  at  the  Bar,  that  a  further  rule  was  to  be 
deduced  from  the  cases,  namely,  that  a  limitation  over  was  in  all 
cases  essential  to  the  determination  of  the  life  interest ;  and  the 
case  of  Dickson's  Trust  (10)  was  *relied  on  for  that  purpose.    For       [  '^si  ] 

(1)  11  B.  £.  226  (18  Yes.  429).  (6)  64  E.  B.  255  (3  Hare,  185). 

(2)  27  B.  B.  166  (1  Sim.  66).  (7)  65  B.  B.  571  (14  Sim.  230). 

(3)  19  li.  R  266  (3  Swanst.  516).  (8)  60  B.  B.  11  (2  Y.  &  C.  C.  0.  24). 

(4)  21  B.  B.  336  (5  Madd.  482).  (9)  66  B.  B.  137  (1  Coll,  441). 

(5)  32  B.  B.  223  (1  Buss.  &  My.  364).  (10)  See  ante,  p.  16, 
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RocHFOBD  the  reasons  which  I  shall  presently  give,  I  do  not  think  it  necessary 
Hackmak.  now  to  decide  that  point ;  but  it  may  be  well  to  observe  upon  it, 
that  I  do  not  understand  the  case  of  Dickson's  Trust  to  have 
decided  that  the  life  interest  would  not  be  well  determined  by 
a  proviso  for  cesser,  though  not  accompanied  by  a  limitation  over ; 
and  that  I  do  not  think  that  any  such  rule  is  to  be  collected  from 
the  cases.  The  true  rule  I  take  to  be  this :  The  Court  is  to  collect 
the  intention  of  the  testator,  whether  his  intention  was  that  the  life 
interest  should  not  continue;  and  it  is  to  collect  that  intention  from 
the  whole  will,  looking  to  the  primary  disposition,  for  the  purpose 
of  seeing  to  what  extent  the  interest  is  given,  and  to  the  ulterior 
disposition,  for  the  purpose  of  seeing  to  what  extent  and  in  what 
events  the  primary  disposition  is  defeated.  If,  on  the  one  hand, 
the  Court,  upon  this  examination,  finds  that  there  is  a  limitation 
over,  and  that  it  meets  the  event  which  has  occurred,  it  is  plain  that 
the  testator  did  not  intend  the  life  interest  to  continue  in  that  event, 
and  it  ceases  accordingly,  as  in  the  cases  to  which  I  have  referred  ; 
but  if,  on  the  other  hand,  the  Court,  upon  the  examination,  finds 
that  the  limitation  over  does  not  meet  the  event  which  has  occurred, 
there  is  no  evidence  of  the  testator's  intention  that  the  life  interest 
should  not  continue  in  that  event,  and  it  therefore  continues,  as  in 
Lear  v.  Leggett  (i)  and  Pym  v.  Lockyer  (2).  This  view  of  the  cases 
appears  to  me  to  remove  all  difficulty  upon  them,  and  it  falls  in 
with  the  case  of  Domniett  v.  Bedford  (s),  in  which  the  life  interest 
was  held  to  cease  upon  the  proviso  for  cesser  without  any  gift  over. 
I  think,  indeed  it  would  be  difficult  to  hold  that  any  greater  effect 
can  be  dae  to  the  limitation  over  than  to  the  express  declaration  of 
the  testator  that  the  life  interest  should  cease. 
[  '482  ]  Some  observations  which  fell  from  Lord  Eldon  upon  this  •ques- 

tion in  the  leading  case  of  Brandon  v.  Robinson  (4),  appear  to  me  to 
have  been  to  some  extent  misapprehended,  and  I  will  venture 
therefore  to  make  some  few  observations  upon  that  case.  Lord 
Eldon,  in  that  judgment,  first  observes,  that  a  disposition  to  a  man 
until  he  shall  become  bankrupt,  and  after  his  bankruptcy  over,  is 
quite  different  from  an  attempt  to  give  to  him  for  his  life,  with  a 
proviso  that  he  shall  not  sell  or  alien  (6) ;  and  the  distinction 
between  the  two  cases  is  obvious.  In  the  former  case  the  disposi- 
tion could  not  possibly  endure  beyond  the  bankruptcy.      In  the 

(1)  29  R.  B.  143  (2  Sim.  479 ;  1  Russ,    (3)  6  T.  R.  684. 

&  My.  690).  (4)  11  B,  R.  226  (18  Ves.  429). 

(2)  56  R.  R.  84  (12  Sim.  394).         (5)  11  R.  R.  at  p.  228  (18  Ves.  433). 
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latter,  it  would,  if  the  law  did  not  allow  the  proviso,  or  if  the    Roohpobd 

proviso  was  not  couched  in  terms  calculated,  in  the  events  which    hackm ak. 

happened,  to  defeat  the  life  interest ;  but  I  do  not  understand  Lord 

Eldon  to  say,  that  the  law  does  not  allow  the  proviso.      On  the 

contrary,  he  expressly  says,  that  if  the  proviso  be  so  expressed  as 

to  amount  to  a  limitation  reducing  the  interest  short  of  a  life  estate, 

neither  the  man  nor  his  assigns  can  have  it  beyond  the  period 

limited ;  and  we  have  here,  therefore,  his  distinct  opinion  that  upon 

a  proviso  so  expressed  the  life  interest  would  cease.    He  then  passes 

to  the  case  of  Foley  v.  Bumell  (i),  and  to  the  old  form  of  trusts  for 

the  separate  use  of  married   women,  for  the  purpose  of  showing 

that  the  power  of  disposition  accompanied  the  interest  unless  an 

available  restriction  was  imposed ;  and  he  then  proceeds  to  the 

particular  case  which  he  had  under  his  consideration,  and,  having 

first  shown  that  the  life  interest  was  the  property  of  the  bankrupt, 

goes  on  to  inquire  whether  there  was  enough  in  the  will  to  show 

that  it  could  not  be  assigned  under  the  commission  of  bankruptcy ; 

on  which  he  observes,  that, ''  to  prevent  that,  it  must  be  given  to  some 

one  else,'*  meaning,  as  I  understand  the  judgment,  not  that  in  all 

cases  there  must  be  a  gift  over  to  prevent  the  assignees  from  taking ; 

but  that,  under  the  provisoes  of  *that  particular  will  the  assignees      [  *483  ] 

must  take  in  the  absence  of  such  a  gift  over ;  as  was  clearly  the 

case,  according  to  the  tenor  of  the  previous  part  of  his  judgment, 

there  being  no  proviso  determining  the  life  interest;  and  that  this 

was  liord  Eldon's  meaning  is,  I  think,  apparent,  both  from  what 

precedes  and  what  follows  upon  the  passage  in  question;  for  in 

what  precedes  he  refers  to  the  provisions  of  the  whole  will,  and  in 

what  follows  he  adverts  to  the  question  whether  the  restrictions 

contained  in  the  will  could  be  construed  into  a  limitation  giving  the 

interest  to  the  residuary  legatee.      Lord  Eldon's  judgment  in 

Brandon  v.  Robinson  does  not,  therefore,  appear  to  me  to  go  to  the 

extent  of  deciding  that  in  all  cases  there  must  be  a  gift  over  in 

order  to  determine  the  life  interest. 

Li  the  present  case,  however,  I  do  not,  as  I  have  already  observed, 
think  it  necessary  to  determine  that  question.  I  am  of  opinion 
that  the  testator  in  this  case  has  not  merely  provided  for  the  cesser 
of  the  life  interest,  but  has  made  a  valid  gift  over ;  and  I  think  so 
for  this  reason :  According  to  the  general  rule,  some  effect  must,  if 
possible,  be  given  to  all  the  words  of  a  will;  and  I  see  no  effect 
which  can  be  given  to  the  words  which  follow  on  the  cesser  of 

(1)  1  Br.  C.  C.  274. 
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BooHvoHD     the  life  interest,  unless  they  be  construed  to  operate  the  limitation 
Hackmak.     over,  for  the  cesser  or  determiilation  of  the  life  estate  was  effected 
by  the  previous  provisions. 

Some  observation  was  made  in  the  course  of  the  argument  upon 
the  terms  in  which  this  limitation  over  is  expressed,  "as  if  the  same 
had  not  been  mentioned  in  or  made  part  of  this  my  will,  or  as  if 
my  said  wife,  or  either  of  my  said  sons  were  dead ; "  but  on  looking 
at  the  previous  provisions  of  the  will,  I  think  there  is  no  difficulty 
in  understanding  what  the  testator  here  intended.  In  the  event  of 
any  of  the  sons  dying  without  leaving  children,  he  had  given  over 

[  ^484  ]  their  fourths  to  the  other  sons  and  their  children ;  *and  what  I 
take  him  to  have  meant  by  this  clause  is,  that  the  words  ''as  if  the 
same  had  not  been  mentioned  in  the  will*'  should  apply  to  the 
event  of  there  being  no  children,  and  the  words  "as  if  they  were 
dead"  to  the  event  of  there  being  children.  I  am  also  of  opinion 
that  the  event  has  occurred  on  which  this  limitation  over  was  to 
take  effect.  I  think  the  case  in  that  respect  is  completely  governed 
by  Shee  v.  Hale  (i),  Martin  v.  Margham  (2),  Brandon  v.  Aston  (3), 
and  Churchill  v.  Marks  (4) ;  and  is  not  affected  by  Lear  v.  Leggett  (5) 
and  Pym  v.  Lockyer  (6) ;  the  alienation  in  the  two  latter  cases  being 
compulsory,  and  in  the  former  voluntary. 

A  learned  text  writer  has,  I  observe,  expressed  some  doubt  upon 
the  soundness  of  this  distinction  between  compulsory  and  voluntary 
alienations ;  but  I  see  no  reason  for  the  doubt.  It  cannot,  I  think, 
be  said  that  a  man  has  alienated  when  the  alienation  is  made  by 
the  act  of  the  law  and  not  by  his  own  act;  and  if  he  has  not 
alienated,  there  is  no  breach  of  the  condition,  and  the  life  estate  is 
not  determined.  The  conclusion,  therefore,  at  which  I  have  arrived 
in  this  case  is,  that  the  life  interest  of  the  insolvent  is  determined ; 
and  the  remaining  questions  then  are,  whether  the  capital  ought 
now  to  be  divided,  and  how  the  income  of  it  from  the  date  of  the 
insolvency  is  to  be  dealt  with. 

I  think  that  the  capital  cannot  now  be  divided ;  for  I  think  that 
the  determination  of  the  life  interest  does  not  alter  the  class  who  are 
to  take  the  capital,  and  that  any  after-born  child  of  the  insolvent 
attaining  twenty-one  will  be  entitled  to  share  in  it.     The  object  of 

«[*485]       the  proviso  is  to  ^determine  the  life  interest  as  to  the  beneficial 
enjoyment  of  the  insolvent ;  and  to  hold  it  to  be  determined  so  as 

(1)  9  E.  B.  198  (13  Ves.  404).         (5)  29  R.  R.  143  (2  Sim.  479;  1 

(2)  65  R.  R.  571  (14  Sim.  230).  Russ.  &  My.  690). 

(3)  60  R.  R.  11  (2  Y.  &  C.  C.  C.  24).     (6)  56  R.  R.  84  (12  Sim.  394). 

(4)  66  R.  R.  137  (1  CJoU.  441). 
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to  alter  the  rights  of  his  children  would  be  to  carry  it  beyond  its 
object.  The  result,  I  think,  is,  that  the  plaintiff  Mrs.  Bochford  has 
a  vested  interest  in  a  moiety  of  the  1,9002.  Consols,  and  the  defen- 
dant Bichard  Bochford  has  a  contingent  interest  in  the  other 
moiety;  but  that  both  these  interests  would  open,  so  as  to  let  in 
any  after-born  children  of  the  insolvent :  and  this  being  the  result, 
I  think  that  Mrs.  Bochford  is  entitled  to  receive  the  interest  of  her 
moiety.  The  case,  in  this  respect,  seems  to  me  to  stand  upon  the 
same  footing  as  the  case  of  a  vested  interest  liable  to  be  divested, 
and  in  that  case  the  party  entitled  to  the  vested  interest  is,  as  I 
apprehend,  entitled  to  the  income.  The  income  of  the  other 
moiety  must,  I  think,  be  accumulated. 


Bochford 

r. 
Haokman. 


ADAMS   V.  JONES  (1). 


A  bequest  will  not  be  held  void  for  uncertainty,  although  the  meaning 
be  not  absolutely  certain,  if  the  Court  can  arrive  at  a  reasonable  degree  of 
certainty. 

Where  a  legacy  was  given  to  a  legatee  by  the  name  and  description  of 
**C.  H.,  the  wife  of  A.,*'  H.  being  in  fact  the  wife  of  A,  and  C.  H.  his 
daughter,  an  infant  of  tender  years,  the  Court  would  not  presume  that 
there  was  any  mistake  in  the  preparation  of  the  will ;  and  it  being  more 
probable  that  the  testatrix  had  mistaken  the  name,  than  the  description,  of 
the  legatee,  the  Coukt  held  that  the  legatee  intended  was  reasonably  certain, 
and  decreed  the  legacy  to  be  paid  according  to  the  description  and  not 
according  to  the  name. 

The  question  was,  whether,  under  this  bequest,  "  I  give  to  Glare 
Hannah  Adams,  the  wife  of  Thomas  Adams,  of  Walworth  aforesaid, 
writing-clerk,  the  sum  of  nineteen  guineas,"  the  wife  of  Thomas 
Adams,  whose  name  was  Hannah,  or  his  daughter,  whose  name 
was  Clare  Hannah  (and  who,  at  the  date  of  the  will,  was  an  infant 
two  years  old),  was  intended,  or  whether  the  gift  was  void  for 
uncertainty. 

Mr.  C  Barber,  for  the  husband  and  wife,  who  were  the 
plaintiffs  in  the  claim,  argued  that  the  wife  was  entitled.  *The 
description  removed  all  doubt,  and  the  use  of  the  name  ''  Glare " 
was  immaterial.  The  age  of  the  infant  excluded  the  supposition 
of  any  mistake  of  one  of  the  parties  for  the  other. 

Mr.  Begbie,  for  the  executor  and  residuary  legatee,  made 

several  suggestions,  to  show  that  the  daughter  had  the  better  title. 

(1)  GUiat  V.  Oane  (1870)  L.  B.  10  Charter  y.  Charter  {ISl'k)  L.  B.  7  H.L. 
Eq.  29,  39  L.  J.  Ch.  818,  22  L.  T.  58 ;      364,  43  L.  J.  P.  73. 

35—2 


1862. 
Feb.  21. 


(9  Hare,  485—487 ;  S.  0.  21  L.  J.  Ch.  352 ;  16  Jur.  159 ;  18  L.  T.  0.  S.  326.)  ^t!l!.^ 


TURNEB, 
V.-C. 

[485] 


[  •48rt  ] 
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ADAMS  It  waB  not  probable  that  a  Christian  name  would  be  added,  although 
Jones.  one  of  several  Christian  names  might  often  be  omitted:  it  was 
more  likely  that  th^  words,  "  daughter  of  Hannah,"  were  omitted 
between  the  names  '*  Hannah  "  and  ''  Adams  " ;  and  it  was  more 
likely  that  the  gift  would  be  made  to  a  relation  by  blood,  than  to  one 
who  was  not  such  a  relation.  The  better  view  however  was,  that  it 
was  uncertain  and  void :  Thomas  v.  2'homas  (l).  One  person  exactly 
answered  one  part  of  the  designation,  and  another  exactly  answered 
another  part ;  and  it  was  therefore  unlike  any  of  the  class  of  cases 
in  which  neither  branch  of  the  designation  was  perfectly  satisfied. 

The  Vicb-Chancbllor  : 

A  disposition  cannot  be  avoided  for  uncertainty,  if  the  Court  can 
arrive  at  a  reasonable  degree  of  certainty.  In  this  case,  I  think  the 
party  intended  to  be  benefited  is  reasonably  certain.  The  testatrix 
could  not  have  been  mistaken  in  the  description  of  "  wife."  She 
could  not  have  applied  that  description  to  an  infant  two  years  old ; 
and,  therefore,  if  there  be  in  fact  any  mistake,  it  could  only  have 
occurred  in  drawing  up  the  will,  either  in  taking  the  instructions, 
or  in  putting  them  into  form,  by  inserting  in  the  will  the  descrip- 
tion "  wife  "  instead  of  **  daughter.*'  The  question  is,  whether  the 
[  *487  ]  Court  is  to  presume  that  such  *a  mistake  has  occurred  from  the 
name  not  corresponding  with  that  of  the  wife,  but  corresponding 
with  that  of  the  daughter.  I  think  the  Court  is  not  justified  in 
presuming  that  the  testatrix  did  not  intend  to  bequeath  the  legacy 
to  the  wife.  The  Court  must  presume  the  instrument  to  have 
been  correctly  written.  The  mistake  must  be  referred  to  what  the 
testatrix  might  have  been  mistaken  in,  the  name  of  the  wife,  and 
not  to  what  she  could  not  be  mistaken  in,  the  character  of  the 
legatee  whom  she  intended  should  take  the  legacy.  The  gift 
difi'ers  from  the  case  of  a  gift  to  A.  second  son  of  B.,  when  in  truth 
G.  is  second  son  of  B.  There  the  testator  may  have  intended  to 
give  to  A.  supposing  him  to  be  the  second  son,  and  have  added 
"  second  son  "  by  way  of  description ;  but  here  the  testatrix  never 
could  intend  to  give  to  the  daughter  supposing  her  to  be  the  wife. 
The  probability  is,  that  the  testatrix  knew  "  the  wife  of  Thomas 
Adams,"  and  made  a  mistake  in  the  name. 

The  cases  of  Blundell  v.  Gladstone  (2),  Newbolt  v.  Pi'yce{Z)^  and 
Doe  V.  Huthivaite  (4),  were  also  mentioned. 

(1)  0  T.  B.  671.  (3)  65  R.  R.  607  (14  Sim.  354). 

(2)  65  R  R.  387  (1  Ph.  279).  (4)  22  R.  R.  508  (3  B.  &  Aid.  632). 
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BEADEN  V.  KING(l).  i85i. 

(9  Hare,  499—533 ;  S.  C.  22  L.  J.  Ch.  111.)  9^"lo,  n!*20, 

The  Legislature  intended,  by  the  Acts  for  the  redemption  of  the  land-tax,      .  ?  12  7 
to  authorise  all  such  sales  for  that  purpose  to  be  made  by  ecclesiastical  lu.  * 

I)ersons,  with  the  consent  thereby  required,  as  could  have  been  made  for  1952, 

any  purpose,  with  the  like  consent,  before  the  passing  of  the  restraining        j^n,  27. 

statutes ;  and  before  the  restraining  statutes,  a  sale  might  have  been  made  

from  a  prebendary  in  his  corporate  character  to  a  prebendary  in  his       TaRNRB, 
individual  character.  V.-C. 

An  objection  to  the  validity  of  a  sale  under  the  Land-tax  Redemption         [  ^^^  ] 
Acts,  upon  the  ground  that  the  lands  were  not  properly  saleable,  and,  apart 
from  any  question  of  fraud,  were  not  properly  sold  under  the  Acts,  is  a 
legal  objection  ;  and  there  being  no  impediment  to  the  trial  of  that  question 
at  law,  a  bill  in  equity  on  such  a  ground  cannot  be  supported. 

But,  the  confirming  statutes  54  Geo.  III.  c.  173,  and  57  Qeo,  ILL  c.  100, 
have  removed  any  objection  to  a  sale  and  conveyance  under  the  Land-tax 
Bedemption  Acts,  arising  from  the  property  so  sold  not  having  been 
originally  saleable,  or  not  having  been  properly  sold,  within  the  meaning 
and  according  to  the  directions  of  the  Acts. 

If  it  were  shown  that  a  purchase  under  the  Land-tax  Bedemption  Acts 
had  been  effected  by  fraud,  the  Court  would  rectify  it,  notwithstanding  the 
confirming  statutes,  for  a  purchase  so  effected  would  not  acquire  validity 
from  those  statutes. 

Under  the  statutes  for  the  redemption  of  the  land-tax,  the  Lords  Com- 
missioners are  placed  in  the  position  of  vendors;  and,  therefore,  if  the 
trustees  of  a  charity  should  purchase  the  property  of  the  charity  under 
those  Acts,  they  would  not  be  purchasing  from  themselves,  but  from  the 
Lords  Commissioners. 

The  confirming  statutes  54  Geo.  III.  c.  173,  and  57  Geo.  III.  c.  100, 
remove  any  objection  which  might  have  been  raised  on  the  ground  of  the 
party  selling  (under  the  Acts)  being  both  vendor  and  purchaser. 

The  plaintiflF,  the  prebendary  of  the  prebend  of  Wiveliscombe, 
in  the  Cathedral  Church  of  Wells,  filed  his  bill  in  May,  1848, 
against  the  Eev.  Walker  King,  Thomas  Pares,  and  Edward  Dawson, 
and  the  Eev.  C.  E.  R.  Keene,  for  the  purpose  of  setting  aside  a 
purchase  of  part  of  the  prebendal  estate,  made  in  the  year  1808, 
under  the  Land-tax  Bedemption  Acts,  by  or  in  the  name  of  John 
King,  as  trustee  for  the  late  Dr.  King,  who  afterwards  became 
Bishop  of  Bochester. 

Dr.  King  was,  from  1794  until  his  death  in  1827,  the  prebendary 
of  the  prebend. 

The  prebend  of  Wiveliscombe,  before  and  at  the  time  of  the  sale 
in  question,  comprised  (amongst  other  property)   the  rectory  or 
parsonage  impropriate  of    Wiveliscombe,   with   the   glebe  lands, 
tithes,  and  hereditaments  belonging  thereto,  *and  also  the  manor      [  *50o  ] 
of  the  prebend  of  Wiveliscombe,  with  demesne  lands  and  other 

(1)  Distinguished,  Whidhorve  v.  land  (1877)  7  Ch.  D.  375,  47  L.  J.  Ch. 
Ecclesiastical  Commissioners  for  Eng-      129,  37  L.  T.  3-16. 
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B BADEN      lands  held  of  the  manor  for  lives  by  copy.     The  prebend  was 

Kino.        usually  demised  by  the  prebendaries  for  lives  at  an  antient  rent, 

in  consideration  of  fines.    The  lessee  of  the  prebend  was  called 

the  lord  farmer,  and  had  power  to  make  grants  for  three  lives  of 

the  lands  held  by  copy. 

By  an  indenture  of  the  13th  of  June,  1789,  the  Rev.  P.  6.  Snow, 
the  then  prebendary,  demised  the  prebend  to  Arthur,  Lord  Fairford, 
for  the  lives  of  William,  Earl  of  Dartmouth,  Henry,  Lord  Stowell, 
and  Arthur,  Lord  Fairford,  and  the  life  of  every  and  either  of  them 
longest  living.  By  another  indenture  of  the  8rd  of  July,  1804, 
and  made  between  George,  Earl  of  Dartmouth,  William  Charles, 
Earl  of  Albemarle,  and  Thomas  Clement,  of  the  first  part ;  Henry, 
Lord  Stowell,  of  the  second  part;  and  John  King  (who  was  the 
brother  of  Dr.  King,  and  an  Under  Secretary  of  State),  of  the 
third  part ;  after  recitals,  by  which  it  appeared  that  Henry,  Lord 
Stowell,  was  the  surviving  cestui  que  vie  in  the  lease,  and  that  the 
lease  had  become  vested  in  the  parties  thereto  of  the  first  part, 
with  power  to  sell,  with  the  consent  of  the  said  Henry,  Lord 
Stowell ;  the  premises  comprised  in  the  lease  were,  in  consideration 
of  7,0002.  expressed  to  be  paid  by  John  King,  conveyed  to  him.  To 
hold  for  the  life  of  the  said  Lord  Stowell.  By  an  indenture  of  the 
4th  of  July,  1804,  and  made  between  John  King  and  Dr.  King, 
John  King  surrendered  the  lease  and  the  premises  comprised 
therein  to  Dr.  King. 

By  an  indenture,  dated  the  5th  of  July,  1804,  Dr.  King  demised 
the  prebend  to  John  King  for  the  lives  of  Walker  King,  aged  six 
years,  Edward  Dawson  King,  aged  about  five  years,  and  James 
King,  aged  about  three  years,  sons  of  Dr.  King,  and  for  the  life  of 
any  and  either  of  them  longest  living,  at  the  old  rent  of  401. 
I  •501  ]  There  is  a  memorandum  *upon  this  lease  of  livery  of  seisin  having 
been  given  on  the  18th  of  July,  1804.  This  lease  was  made  to 
John  King  in  trust  for  Dr.  King. 

A  joint  memorial  and  statement,  signed  by  Dr.  King  and 
John  King,  and  dated  the  Ist  of  May,  1806,  was  laid  before  the 
Lords  Commissioners  appointed  under  the  Great  Seal  (l)  [purport- 
ing to  state  the  capital  value  of  the  lessor's  interest  in  a  particular 
part  of  the  premises  subject  to  the  above  lease,  with  a  view  to  the 

(1)  **  For     regulating,      directing,  corporate,  or  Companies,  for  the  pur- 
approving  and    confirming    all   such  pose  of  redeeming  any  land  tax,  &c.'' 
sales    and    contracts    for  sale  which  (39  Geo.  III.  c.  21,  s.  2). 
shall  he  made  by  bodies   politic  or  ] 
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redemption  of  the  land-tax  on  the  prebendal  estates  by  the  sale  of      Bbadkh 
this  particular  part  thereof  to  Dr.  King,  but  the  statement  did  not        k,^:^ 
attempt  to  apportion  this  valuation  as  between  the  lessor  (Dr.  King) 
and  his  prospective  successors  in  the  office  of  prebend]. 

The  purchase  proposed  by  this  memorial  was  not  carried  out;  [502] 
but  in  April,  1808,  another  joint  memorial  and  statement,  signed 
by  Dr.  King  and  John  King,  was  laid  before  the  same  Lords  Com- 
missioners. This  second  memorial  and  statement  appear  to  have 
been  in  the  first  instance  intended  to  be  prefaced  by  an  affidavit  to 
be  made  by  John  King, — described  as  a  trustee  named  by  and  on 
the  part  and  behalf  of  Dr.  King, — to  the  effect  that  the  lease  of  the 
[particular]  estate  mentioned  in  the  memorial,  of  which  estate  he 
had  agreed  to  purchase  the  fee  simple,  was  not  limited  or  settled 
to  any  uses  or  trusts  whatever,  but  that  the  said  leasehold  estate 
was  the  sole  property  of  Dr.  King ;  but  this  proposed  affidavit  was 
struck  through  in  pencil,  and  this  memorial  was  in  fact  prefaced 
by  an  affidavit  of  Dr.  King,  that  the  lease  of  the  estate  within 
mentioned  (of  which  estate  John  King,  lessee  in  trust  for  Dr.  King, 
had  agreed  to  purchase  the  fee  simple,)  was  not  limited  or  settled 
to  any  other  uses  or  trusts  whatever,  but  that  the  said  leasehold 
estate  was  his  own  sole  property.  This  second  memorial  and 
statement  purported  that  Dr.  King,  intending  to  redeem  a  part  of 
the  land-tax  charged  on  estates  belonging  to  the  prebend,  had 
agreed  with  John  King  to  sell  and  convey  to  him,  for  the  price  and 
on  the  terms  thereinafter  mentioned,  the  manor,  lands,  and  tene- 
ments specified  in  the  subjoined  survey  and  valuation,  being  part 
of  the  estates  of  Dr.  King,  and  then  held  by  John  King  under  a 
lease  for  the  lives  of  Walker  King,  aged  nine  years  and  three- 
quarters,  Edward  D.  King,  eight  years  and  three-quarters,  and  James 
King,  six  years  and  three-quarters,  dated  the  5th  of  July,  1804  (I). 

After  the  date  of  the  memorial  of  1808,  two  contracts  were 
entered  into  with  the  Commissioners  for  the  Redemption  ♦of  Land-  [  •sos  ] 
tax ;  and  on  the  25th  of  May,  1808,  they  issued  two  certificates,  by 
one  of  which  (No.  2,261),  after  setting  ♦forth  a  list  of  the  premises  [  *oOi] 
belonging  to  Dr.  King,  prebendary  of  the  prebend  of  Wiveliscombe, 
the  land-tax  whereof  was  proposed  to  be  redeemed,  they  certified 
that  they  had  agreed  with  Dr.  King,  prebendary  of  the  prebend  of 
Wiveliscombe,  for  the  redemption  by  him  of  17i.  land-tax,  charged 

(1)  This  memorial  purported  to  the  lessor's  interest  in  this  particular 
treat  Dr.  King  s  share  of  the  valua-  estate,  leaving  only  one-sixth  of  the 
tiou  as  five«sixths  of  the  capital  value  of      valuation  to  be  paid  by  him. — 0.  A.  S. 
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Bkadbn  upon  part  of  the  rectory  or  parsonage  impropriate  of  Wiveliscombe, 
Kino.  with  the  glebe  lands,  tithes,  and  hereditaments  belonging  thereto, 
assessed  in  the  assessment  for  the  year  1805  by  the  description — 
Dr.  King  proprietor,  Thomas  Stone  occupier,  87^.  6$.  8d.  som 
assessed ;  of  which  sum  the  adjusted  proportion  of  the  premises 
above  mentioned,  and  thereby  intended  to  be  redeemed,  was  17^, 
and  the  consideration  was  declared  to  be  628Z.  in  the  SI.  per  cent. 
Consolidated  or  Reduced  Bank  Annuities,  or  one  of  them,  to  be 
transferred  to  the  Commissioners  for  the  Reduction  of  the  National 
Debt  at  the  Bank  of  England,  in  the  proportions  and  at  the  times 
therein  mentioned,  with  interest,  to  be  paid  at  the  time  of  the 
second  and  each  subsequent  instalment,  to  the  cashier  of  the  Bank, 
to  the  account  of  the  Land-tax  Redeemed,  deducting  therefrom  a 
sum  bearing  the  same  proportion  to  such  land-tax  as  the  amount 
of  stock  transferred  before  the  time  of  each  payment  bears  to  the 
whole  amount  of  stock  agreed  to  be  transferred  in  such  contract ; 
and  by  the  other  of  which  certificates  (No.  2,260),  the  Commissioners 
certified  that  they  had  agreed  with  John  King  for  the  redemption 
by  him  of  the  sum  of  182.  108.  Q^d.  land-tax,  being  the  land-tax 
charged  upon  the  lands  and  hereditaments  therein  mentioned  (and 
which  are  the  same  lands  and  hereditaments  as  are  comprised  in 
the  indenture  after  stated),  parts  of  the  manor  of  the  prebend  of 
Wiveliscombe ;  and  the  consideration  was   thereby  stated   to  be 

[  'SOS  ]  496Z.  6«.  Od.,  8  per  cent.  Consolidated  or  Reduced  *Annuitie8,  or 
one  of  them,  to  be  transferred  at  the  same  times,  and  with  the  like 
provision  as  to  payment  of  interest  on  the  instalments  as  mentioned 
in  the  first  certificate. 

After  the  granting  of  these  certificates,  an  indenture,  dated  the 
1st  of  June,  1808,  was  made  between  Dr.  King,  described  as  the 
prebendary  or  parson  of  the  prebend  or  parsonage  of  Wiveliscombe, 
of  the  first  part ;  Lord  Auckland  and  Lord  Glenbervie,  two  of  the 
said  Commissioners  appointed  &c.  of  the  second  part;  and 
John  King,  described  as  a  trustee  nominated  by  and  on  behalf  of 
Dr.  King,  of  the  third  part ;  whereby,  after  reciting  that  Dr.  King, 
being  desirous  of  availing  himself  of  the  powers  which,  by  the  Act 
of  the  42  Geo.  IIL,  were  given  to  bodies  corporate  or  corpora- 
tions, for  enabling  them  to  sell  a  competent  part  of  their  manors, 
messuages,  lands,  tenements,  and  hereditaments,  for  redeeming 
their  land-tax,  had  contracted  and  agreed  to  sell  to  John  King 
the  messuages,  lands,  heriots,  and  hereditaments  thereinafter 
described,  being  parts  of  the  estates  which  he  was  entitled  to  in 
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right  of  his  prebend  of  Wiveliscombe,  for  the  sum  of  452Z.  158.  Id, ;  Bbaden 
and  that  the  Commissioners,  parties  thereto,  had  agreed  to  confirm  king. 
such  contract ;  and  further  reciting,  that  Dr.  King  had  advanced 
the  sum  of  425Z.  Sa.  6d.,  which  had  been  applied  to  redeem  his 
land-tax,  it  was  witnessed,  that,  in  consideration  of  272.  5«.  Id. 
paid  by  John  King  to  Dr.  King,  in  discharge  of  the  costs  and 
expenses  attending  sales  made  by  Dr.  King  for  the  redemption  of 
his  land-tax,  (which  the  Commissioners  allowed),  and  in  considera- 
tion of  425Z.  8«.  6d.  paid  by  John  King  to  Dr.  King  by  the  direction 
of  the  Commissioners,  Dr.  King,  in  exercise  of  the  powers  vested 
in  him  by  the  Act,  with  the  consent,  authority,  and  approbation  of 
the  Commissioners,  conveyed,  and  the  Commissioners  confirmed, 
to  John  King  *and  his  heirs  the  manor  of  the  prebend  of  Wivelis-  [  'soe  ] 
combe,  and  a  number  of  distinct  tenements  therein  particularly 
described ;  all  which  premises  were  by  the  deed  described  as  part 
of  the  estate  held  under  the  lease  of  the  5th  of  July,  1804,  granted 
by  Dr.  King  to  John  King,  at  the  yearly  rent  of  401.,  (and  which 
yearly  rent  the  deed  stated  was  to  remain  payable  out  of  the 
rectorial  tithes  and  certain  demesne  lands  which  were  not  intended 
to  be  sold  and  conveyed).  To  hold  to  the  use  of  John  King,  his 
heirs  and  assigns,  in  trust,  nevertheless,  for  Dr.  Eang,  his  heirs 
and  assigns,  for  ever. 

The  tenements  comprised  in  the  deed  were  all  held  of  the  manor 
by  copy,  except  three  of  them,— one  called  South  Chullick,  which 
had  been  demised  with  the  glebe ;  and  two  called  "  Grant's 
tenements,"  which  had  been  demised  for  lives  in  the  year 
1804.  The  execution  of  the  deed  by  Lord  Glenbervie,  one  of  the 
Commissioners,  was  attested  by  John  James,  who  was  the  solicitor 
of  Dr.  Eang. 

The  reversions  of  different  parts  of  the  property  comprised  in 
this  deed,  expectant  on  the  grants  for  lives,  were  afterwards,  from 
time  to  time,  and  principally  in  the  year  1812,  sold  by  Dr.  King 
for  sums  which  amounted  in  the  whole  to  above  2,0002. ;  and  in 
the  month  of  April,  1828,  he  conveyed  to  the  defendant  Walker 
King  all  such  parts  of  the  property  comprised  in  the  deed  as  had 
not  been  sold  by  him;  the  defendant  Walker  King,  in  consideration 
thereof,  assigning  to  Dr.  King,  by  an  indenture  of  even  date, 
certain  valuable  interests  to  which  he  was  entitled.  The  reversions 
of  other  parts  of  the  property  comprised  in  the  purchase-deed, 
expectant  on  the  grants  for  lives,  were  afterwards,  from  time  to 
time,  sold  by  the  defendant  Walker  King,  for  sums  amounting  to 
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Beadem      above  8,000Z. ;  and  a  very  considerable  part  of  the  property  comprised 
Kino.        ^^^  ^^^  deed  still  remained  unsold. 

[  507  ]  Dr.  King  died  in  1827,  having  by  his  will  appointed  William 

Leigh  and  the  defendants  Pares  and  Dawson  his  executors.  Leigh 
died  in  1844,  and  Pares  and  Dawson  were  the  surviving  personal 
representatives  of  Dr.  King.  Dr.  King  was  succeeded  in  the 
prebend  of  Wiveliscombe  by  the  Rev.  C.  E.  R.  Keene. 

By  an  indenture,  bearing  date  the  12th  of  June,  1827,  the  Rev. 
C.  E.  R.  Keene  demised  the  prebend  to  Pares,  Dawson,  and  Leigh 
for  the  lives  of  the  defendant  Walker  King  and  James  King,  and 
for  the  life  of  the  longer  liver  of  them  ;  and  in  this  lease  the 
premises  comprised  in  the  deed  of  1808  were  excepted ;  and  these 
excepted  premises  were  described  to  have  been  formerly  part  of  the 
prebend,  and  to  have  been  sold  and  duly  conveyed  unto  and  to  the 
use  of  John  King,  his  heirs  and  assigns,  in  trust,  nevertheless,  for  Dr. 
King,  then  prebendary  or  parson  of  the  said  prebend  or  parsonage, 
his  heirs  and  assigns,  under  and  by  virtue  of  the  Act  42  Geo.  IIL 
c.  116 ;  and  it  was  mentioned,  that,  by  means  of  such  sale  or  the 
money  produced  thereby,  17/.,  part  of  the  land-tax  charged  on  the 
rectory  or  parsonage,  with  the  glebe  lands,  tithes,  and  hereditaments 
belonging  thereto,  was  redeemed.  And  the  rent  reserved  by  this  lease 
was  the  old  rent  of  40/.,  and  the  sum  of  17/.  the  redeemed  land-tax. 
Upon  the  resignation  of  the  Rev.  C.  E.  R.  Keene,  in  the  year 
1838,  the  plaintiff  became  the  prebendary  of  Wiveliscombe ;  and 
he  had  ever  since  held  the  prebend  and  received  the  rent  reserved 
by  the  lease  of  June,  1827,  including  the  17/*  redeemed  land-tax. 

The  case  made  by  the  bill  was — 'That  there  never  was  any  valid 
surrender  of  the  lease  of  1789;  and  that  the  lease  of  1804  was 
therefore  void ;  or,  if  not,  that  it  had  since  become  merged,  or  been 

[  •508  ]  surrendered,  or  otherwise  *vacated ;  *  .  *  that  the  memorial  of 
1808  was  a  contrivance  on  the  part  of  Dr.  King  to  acquire  the 
property  comprised  in  the  purchase-deed  as  his  own,  by  a  pretended 

[  ^^^  ]  exercise  of  the  powers  of  the  Acts ;  *  *  that  the  Commissioners 
approved  the  proposal  upon  the  faith  of  the  representations  which 
were  made  to  them,  and  relying  on  the  official  position  and  cha- 
racter of  Dr.  King  and  his  brother,  and  did  not  properly  investigate 
the  transaction  or  require  further  information  to  be  furnished  to 
them ;  that  they  were  misled  and  deceived  by  statements  and  mis- 
representations made  to  them  by  Dr.  £jng,  whereby  he  mystified, 
concealed,  and  misrepresented  the  transaction ;  that  they  never 
properly  understood  or  were  aware  of  the  true  state  of  the  case  in 
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respect  of  the  nature  or  value  of  the  premises  or  the  circumstances  Bradbn 
and  object  under  or  for  which  the  sale  and  conveyance  were  made  ;  kj^q^ 
and  that  they  were  not  aware  and  did  not  understand  that  the  sale 
was  in  fact  a  sale  by  Dr.  King  as  prebendary,  in  the  character  of 
vendor,  to  himself  in  his  private  and  individual  character  as 
purchaser;  and  that  they  were  not  informed,  on  behalf  of  Dr. 
King,  nor  were  aware,  when  they  approved  the  proposal,  that  John 
King  was  not  purchaser  on  his  own  behalf,  or  that  Dr.  King  was 
purchasing  in  his  name  as  trustee ;  that  Dr.  King,  before  he  made 
the  proposal,  had  obtained  the  approval  of  the  Bishop  by  partial, 
inaccurate,  and  unfounded  representations,  and  by  undue  means ; 
and  that  such  approval  was  obtained  before  the  arrangement,  after- 
wards carried  into  effect,  had  been  definitely  formed  and  settled ; 
*  *  that  the  value  of  the  premises  and  of  the  estate  and  interest  [  5io  ] 
conveyed  very  far  exceeded  the  452Z.  14«.  Id.;  and  that  this  had 
been  ascertained  by  Dr.  King  before  the  proceedings  before  the 
Commissioners  were  instituted,  and  when  the  deed  of  conveyance 
was  executed ;  that  the  sale  was  made  by  Dr.  King  in  a  fiduciary 
character,  and  as  trustee  for  the  prebendary  for  the  time  being  and 
his  successors,  and  that  he  consulted  his  individual  interest  to  the 
prejudice  of  his  successors;  that  the  Acts  of  Parliament  relating 
to  the  redemption  of  the  land-tax  did  not  contemplate  or  authorise 
a  sale  by  a  person  in  the  position  of  Dr.  King,  as  prebendary,  to 
himself  in  his  private  character.     ♦     *     * 

The  defendants,  by  their  answers,  denied  that  the  lease  of  1804  [  ^n  ] 
was  invalid  or  void,  or  that  it  had  become  merged  or  been  sur- 
rendered, vacated,  or  avoided;  and  they  insisted,  that,  if  the 
indenture  of  the  1st  of  June,  1808,  was  not  a  good  and  valid  deed, 
the  lease  of  1804  was,  so  far  as  regarded  the  premises  comprised  in 
that  indenture,  a  valid  and  subsisting  lease,  during  the  lives  of  the 
defendant  Walker  (i)  King  and  his  brother  James  King,  and  the  life  of 
the  survivor  of  them.  They  stated  their  belief  that  Dr.  King  was 
desirous  of  availing  himself  of  the  powers  of  sale  given  by  the  Act 
42  Geo.  III.  c.  116,  and  of  becoming  the  purchaser  of  the  manor 
and  premises  comprised  in  the  deed  of  the  1st  of  June,  1808,  and 
in  that  sense  was  desirous  of  acquiring  the  property  as  his  own 
private  property,  by  the  exercise  of  the  powers  of  the  Act ;  but 
they  said  they  did  not  believe  that  he  desired  to  do  so  by  any 
undue  or  pretended  exercise  of  those  powers.  *  *  They  said,  [  ^^^  1 
they  believed  that  the  value  of  the  premises  described  in  the  deed 
(1)  "William"  in  the  original  report. 


568  1861.     CH.     9  HARE,  518—514.  [b.e, 

Bbadbm      of  the  Ist  of  June,  1808,  and  of  the  estate  and  interest  in  the  same 
Kino.        thereby  conveyed,  did  not  exceed  the  sum  of  452Z.  14^.  Id. ;  and 
that  the  value  of  the  premises  at  the  time  of  the  purchase  thereof 
would  not  have  equalled  that  sum,  if  the  4962.  6^.  Sd.  Consols,  the 
value  of   the  land-tax  charged  thereon,  had  not  been  paid   by 
Dr.  King  out  of  his  own  monies ;  and  that  the  452/.  14«.  1^.  was 
found  to  be  the  real  and  fair  value  of  the  premises  described  in  the 
indenture,  and  of  the  estate  and  interest  in  the  same  thereby  con- 
veyed, redeemed  of  land-tax,  according  to  the  estimate  or  valuation 
of  S.  Kingdom  deceased,  who  in  his  lifetime  was  a  land  surveyor  of 
great  eminence  and  experience ;  and  that  the  Commissioners  relied 
upon  and  adopted  the  estimate  and  valuation  of  Kingdom,  as  being 
a  competent  surveyor.     They  said,  they  believed  that  Dr.  King 
openly  and  avowedly  stated  and  declared,  that  the  name  of  John 
King  was  used  only  as  a  trustee  for  him  (Dr.  King) ;  and  that  all 
persons  in  any  way  interested  or  concerned  in  the  transaction  were 
at  the  time,  and  had  ever  since  been,  perfectly  cognisant  and  fully 
aware  of  the  precise  relation  of  the  parties  in  the  transaction,  and 
of  all  the  facts  and  circumstances  relating  thereto ;  and  they  denied, 
to  the  best  of  their  belief,  that  the  Commissioners  were  misled  or 
deceived,  or  were  induced  to  confirm  the  transaction,  by  any  other 
means  than  the  ordinary  and  regular  discharge  of  their  duties ;  and 
they  believed  that  the  Commissioners  were  fully  aware  and  perfectly 
understood  that  the  sale  was  in  effect  a  sale  by  Dr.  King,  as  pre- 
bendary, in  the  character  of  vendor,  to  himself  in  his  own  private 
[  Ri*  ]       and  individual  character  as  purchaser.     *     *     They  insisted  upon 
the  statute  57  Geo.  III.  c.  100  (l),  as  confirming  the  transaction,  and 

(1)  Sect.  25  enacted,  "  That  all  sales  effectual,  and  be  considered  as  oon- 

made,  and  all  conveyances  executed,  ferring  upon  the  respective  purchasers 

of  lands  or  other  hereditaments  sold  of  the  lands  and  hereditaments  therein 

for    the    purpose    of     redeeming    or  respectively  comprised,  and  all  persons 

purchasing  land-tax,     *    *    provided  claiming  by,  from,  through,  under,  or 

such  conveyances  shall  appear  to  have  in  trust  for  them  respectively,  a  good 

been    executed    under  the  authority  and  valid  title,  both  at  law  and  in 

and  with  the  consent  and  approbation  equity,  to  such  lands  or  hereditaments 

of  the  respective  Commissioners  for  to  all  intents  and  purposes  whatsoever, 

the  time  being  authoiised  to  consent  anything  in  the  said  Acts  or  any  law 

to  sales  made  under  the  powers  of  the  or  custom  to  the  contrary  notwith- 

said  Acts  respectively,  or  any  of  them,  standing.*' 

shall  be,  and  the  same  are  hereby.  Sect.  26,  contains  a  proviso  for  the 

ratified  and  confirmed  from  the  respec-  relief  of  persons  injured  by  the  sales 

tive  periods  at  which  such  sales  and  thereby    confirmed,     making    claim 

conveyances   were  respectively  made  within  five  years  from  the  passing  of 

and  executed,  and  the  same  shall  be  the  Act  or  the  termination  of  a  legal 

from  such  respective  periods  valid  and  disability. 
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upon  *the  several  statutes  for  the  limitation  of  suits  and  actions ;      Bbadkn 
and  the  defendant  Walker  (l)  King  set  up  a  case  of  purchase  for        kino. 
valuable  consideration  without  notice  under  the  deeds  of  1828.  [  *^io  ] 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  Bazalgette,  for  the  plaintiff. 

Sir  F.  Kelly f  Mr.  Malins,  and  Mr.  Heberden,  for  the  defendant 
Walker  King. 

Mr.  James  Parker  and  Mr.  Metcalfe  for  the  defendants,  the 
executors  of  Dr.  King. 

The  argument  occupied  many  days.  [The  questions  discussed,  so 
far  as  they  are  material  to  the  decision  here  reported,  sufSciently 
appear  from  the  following  judgment :] 

The  Vice-Chancellob,  after  stating  the  facts —  1852. 

Jan,  27. 

There  are  three  principal  questions  raised  by  this  bill :  First,         

whether  the  property  to  which  the  suit  relates  was  properly  saleable,  t  ^**  ] 
and,  apart  from  any  question  of  fraud,  was  properly  sold  under  the 
provisions  of  the  Land-tax  Redemption  Acts.  Secondly,  whether, 
under  the  provisions  of  those  Acts,  it  was  competent  to  Dr.  King  to 
become  the  purchaser  of  the  property.  And  thirdly,  whether, 
assuming  that  Dr.  King  could  purchase,  the  transaction  of  purchase 
in  this  case  is  tainted  with  fraud,  and  can  and  ought,  under  the 
circumstances,  now  to  be  set  aside  by  this  Court. 

With  respect  to  the  first  question,  several  grounds  are  assigned  by 
this  bill,  and  were  argued  at  the  Bar  in  support  of  the  plaintiff's 
position,  that  this  property  was  not  saleable,  and,  apart  from  any 
question  of  fraud,  was  not  properly  sold  under  the  provisions  of  the 
Acts ;  but,  upon  examining  those  grounds,  they  appear  to  me  to 
resolve  themselves  entirely  into  legal  objections  to  the  validity  of 
this  sale ;  and  if  this  sale  be  invalid  at  law  this  bill  states  *no  C  *^^^  1 
impediment  to  the  plaintiff's  recovering  at  law ;  nor  is  it  framed 
for  removing  any  such  impediment  if  the  plaintiff  has  any  present 
right  in  equity  to  remove  it.  On  the  contrary,  the  bill  takes  no 
notice  of  the  lease  of  1827  (from  which,  however,  the  property  was 
excepted),  and  it  states  the  lease  of  1789  to  be  determined,  and  the 
lease  of  1804  to  be  absolutely  void,  and  thus  makes  it  clear,  that,  as 
to  these  objections  at  least,  the  plaintiff  has  a  complete  remedy  at 
law.  I  cannot,  therefore,  regard  these  objections  as  having  any 
bearing  upon  this  case,  except  so  far  as  they  tend  to  support  the 

(1)  See  uote  on  p.  555. 
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Beadick      case  of  fraud  alleged  by  this  bill,  in  which  view  I  shall  presently 

Kino.        consider  them.     Looking  at  them  in  any  other  light,  I  think  it 

would  be  my  duty  at  once  to  dismiss  this  bill,  so  far  as  it  rests  upon 

these  grounds.     It  is  right,  however,  to  add,  that,  having  considered 

these  points,  I  am  satisfied   that   the  confirming  statutes  have 

removed  any  objections  which  might  originally  have  been  raised 

upon  them. 

With  respect  to  the  second  question,  the  right  of  Dr.  King  to 

purchase  under  the  provisions  of  the  Act,  the  question  must,  I  think, 

depend  upon  the  construction  of  the  Act ;  and  for  the  purpose  of 

determining  it,  it  is  necessary  to  look,  not  merely  at  the  particular 

clause  which  gives  the  power  to  purchase,  but  at  the  other  clauses 

of  the  Act,  and  the  provisions  of  the  prior  Acts  with  reference  to  the 

same  subject. 

These  Acts  were  passed,  as  appears  from  the  preamble  in   the 

first  of  them,  the  88  Geo.  III.  c.  60,  for  a  great  public  object,  to 

strengthen  the  public  credit  and  improve  the  national  resources ; 

and  they  must  receive,  therefore,  such  a  construction  as  will  extend 

and  not  limit  that  purpose.     The  same  sales  which  were  afterwards 

authorised  by  the  42  Geo.  III.  c.  116,  were  authorised  by  the  19th 

sect,  of  the  38  Geo.  III.  c.  60 ;  but  that  section  required  that  such 

[  •SIS  ]       sales,  ♦conveyances,  mortgages,  or  grants,  should  be  made  with  the 

consent  of  the  persons  by  whom  they  could,  before  the  restraining 

statutes,  have  been  authorised  (i) ;  and  it  is,  I  think,  a  reasonable, 

if  not  a  necessary,  inference  from  this  provision,  that  the  Legislature 

intended  by  this  Act  to  authorise  all  such  sales  to  be  made,  for  the 

redemption  of  the  land-tax,  with  the  consent  required,  as  could 

have  been  made  for  any  purpose  with  the  like  consent  before  the 

passing  of  the  restraining  statutes,  and,   therefore,   intended   to 

(1)  Sect.  19 — '*  That  notliing  therein  any  Chapter  of  any  cathedral  or  ool- 

contained  shall  extend   to  authorise  legiate  church,  master  or  guardian  of 

any  sale,  conveyance,   mortgage,    or  any  hospital,  or  any  spiritual  or  eccle- 

grant    of    any    rent-charge    by  any  siastical  person  or  persons  whatever, 

Archbishop    or  Bishop,   without  the  without  such  consent  as  by  law  was 

confirmation  of  the  Dean  and  Chapter,  required  for  that  purpose,  before  the 

or  by  any  parson,  vicar,  or  other  per-  making  of  any  statute  or  statutes  for 

son   having    any  spiritual  or  eccle-  restraining    the    sales,    conveyances, 

siastical  living    or  benefice,   without  mortgages,  or  gi'ants  of  such  persons, 

the  consent  of  the  Ordinary,  and  also  bodies  politic  or  corporate,  or  any  of 

of  the  patron,  if  adult  and  within  the  them,  or  for  disabling  such  persons, 

realm,  or  by  any  curate  of  any  per-  bodies    politic     or    corporate,     from 

petual  curacy,  without  the  consent  of  making  any  such  sales,  conveyances, 

the  i>erson  having  the  power  of  ap-  mortgages,    or    grants,    or    any    of 

pointment  to  such  curacy,  or  by  any  them." 
master  or  fellows  of  any  college,  or  by 
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authorise  a  sale  by  a  prebendary  in  his  corporate  character  to  the      Bbadkn 

prebendary  in  his  individual  character,  if  such  sale  could  have  been        kivo. 

made  before  the  passing  of  those  statutes,  of  which  I  apprehend  no 

reasonable  doubt  can  be  entertained.     The  case  stands  thus  upon 

the  statute  B8  Geo.  III.  c.  60.    We  come  to  the  statute  89  Geo.  III. 

c.  21,  which,  by  section  2,  introduces  the  Lords  Commissioners ; 

and  by  section  4,  provides  that  the  sale  shall  be  under  their  direction 

and  authority,  and,  when  approved  and  confirmed  by  them,  or  any 

two  of  them,  shall  be  as  valid  and  effectual  in  all  respects  as  if  the 

same  had  been  made  and  executed  in  the  manner,  and  under  and 

according  to  the  ^restrictions  and  regulations  contained  in  the  former       [  *519  ] 

statutes ;  and  to  the  statute  40  Geo.  III.  c.  30,  which  makes  the 

like  provisions  as  to  mortgages  and  grants  of  rent  charges ;  and 

then  to  42  Geo.  III.  c.  116,  sect.  76,  which  provides  that  all  sales, 

enfranchisements,  mortgages,  and  grants  shall  be  made  by,  with, 

and  under  the  consent,  sanction,  control,  direction,  and  authority  of 

the  Commissioners ;  and  that  no  further  or  other  consent,  authority, 

approbation,  or  confirmation  whatever  shall  be  required  to  enable 

any  such  sales,  enfranchisements,  mortgages,  or  grants.    We  have 

thus  the  consent  of  the  Commissioners  substituted  for  the  consent 

of  the  parties  whose  consent  was  necessary  before  the  restraining 

statutes ;  and  surely  the  sales  to  which  they  were  authorised  to 

consent  must  be  the  same  sales  to  which  those  parties  could  have 

consented.     The  argument  on  the  part  of  the  plaintiff  upon  this 

point  rested  upon  the  ground  that  the  statute  42  Geo.  III.  c.  116, 

giving  the  power  to  the  prebendary  to  sell,  could  not  be  construed 

to  authorise  a  sale  to  him  ;  because  it  was  against  the  rule  of  equity 

that  a  party  should  be  put  in  a  position  in  which  his  interest  would 

conflict  with  his  duty ;  and  I  agree  that,  where  a  power  of  sale  is 

given,  without  restriction,  to  a  party  having  a  limited  interest  only, 

it  may  well  be  held  that  the  power  to  sell  imports  a  negative  upon 

the  power  to  buy,  because  the  power  to  sell  is  in  the  nature  of  a 

trust,  and  it  is  obvious  that  the  party  who  is  interested  to  sell 

cannot,  in  such  a  case,  safely  be  permitted  to  buy.     This  rule  I  think 

may  be  carried  further, — that  a  restriction  put  upon  the  power  of 

sale  will  not,  in  all  cases,  authorise  the  party  to  whom  the  power  to 

sell  is  given  to  become  the  purchaser  of  the  estate  which  is  the 

subject  of  the  power  ;  but  I  am  not  prepared  to  hold  *that  in  no  case       [  *^*^o  ] 

would  this  Court  permit  the  party  who  has  the  power  to  sell  to 

become  the  purchaser  of  the  estate  to  be  sold  under  the  power ;  and 

it  would  be  contrary  to  authority  so  to  lay  down  the  rule.    1  think 
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Beaden  it  most,  in  each  case,  depend  upon  the  circamstances  under  which, 
KiKG.  ^^^  ^^6  purposes  for  which  the  power  was  given,  and  upon  the 
nature  and  extent  of  the  restrictions  which  are  put  upon  the  exercise 
of  the  power.  The  objections  which,  in  the  case  of  an  unrestricted 
power,  apply  with  so  much  force  to  the  donee  of  the  power  being 
permitted  to  buy,  certainly  do  not  apply  with  the  same  force  in  the 
case  of  a  restricted  power.  In  proportion  as  the  power  is  restricted, 
the  dangers  incident  to  allowing  the  donee  to  purchase  are  diminished. 
In  the  present  case  for  instance,  not  only  have  the  Lords  Commis- 
sioners an  absolute  veto  upon  the  sale,  but,  under  the  74th  section, 
they  may  require  to  be  furnished  with  all  the  information  which  the 
donee  of  the  power  may  possess. 

It  was  argued  on  this  part  of  the  case,  that,  if  the  prebendary 
could  purchase,  trustees  for  charities  could  do  so;  and  this  no 
doubt  may  be  the  case :  but  it  is  to  be  observed,  that  they  would 
not  buy  from  themselves,  but  from  the  Lords  Commissioners,  who 
are,  as  I  think,  by  the  statute,  placed  in  the  position  of  vendors.  It 
was  truly  observed  by  Lord  Eldon,  in  one  of  the  cases  with  reference 
to  a  purchase  by  a  tenant  for  life  with  a  power  of  sale,  that  in  many 
instances  more  might  be  got  from  the  tenant  for  life  than  from  any 
other  person  ;  and  by  what  means  could  that  advantage  be  secured 
in  a  case  like  the  present,  if  the  rule  contended  for  by  the  plaintiff 
be  maintained  ?  There  is  here  no  trust  to  be  executed, — nothing  by 
which  the  aid  of  this  Court  could  properly  be  called  in  to  sanction 
the  purchase,  however  advantageous  it  might  be. 

[  •521  ]  With  respect  to  the  cases  which  were  cited  upon  the  *point, 

I  think  that  the  case  of  Greenlaw  v.  King  (i)  has  no  bearing  upon 
it.  In  that  case  there  was  not,  and  could  not  be,  any  intervention 
of  a  third  person  to  check  or  control  the  transaction;  and  with 
respect  to  Orover  v.  Hugell{2),  although  the  correctness  of  the 
decision  in  that  case  can  admit  of  no  doubt  whatever,  it  may  be 
observed,  with  reference  to  what  fell  from  Sir  John  Leach,  that  the 
provisions  of  the  Acts  of  Parliament  do  not  appear  to  have  been 
drawn  to  his  attention,  and  indeed  could  not  usefully  have  been  so 
for  the  purposes  of  that  case,  and  that  his  observations  on  what  fell 
from  Lord  Eldon  in  Howard  v.  Ducane  (8),  are  not  perhaps 
altogether  well  founded^  It  is  true,  that  Lord  Eldon  put  that  case 
upon  the  practice  of  conveyancers ;  but  I  think  that  great  Judge 
was  not  likely  to  have  sanctioned  the  practice  without  considering 

(1)  52  E.  B.  21  (3  Beav.  49).         (3)  23  R.  IL  190  (T.  «fc  R,  81). 

(2)  27  E.  B.  103  (3  Buss.  428). 


VOL.  Lxxxix.]      1852.    CH.     9  HAEE,  521—622.  661 

the  principles  on  which  it  was  foanded ;  and  when  he  states  that      Bkaden 

he  should  have  said  originally,  that  such  purchases  could  not  have        kino. 

stood,  I  understand  him  to  have  meant  that  he  would  not  originally 

have  laid  down  the  principle  on  which  the  practice  rested;  but 

that  he  considered  the  practice  to  have  sanctioned  the  principle. 

Upon  the  whole,  therefore,  if  it  had  been  necessary  to  decide  this 

question  in   the  present  case,  I  should  have  held,  that,  having 

regard  to  the  purposes  for  which  these  Acts  of  Parliament  were 

passed,  and  to  the  special  provisions  to  be  found  in  them,  it  was 

competent  to  Dr.  King,  though  intrusted  with  the  power  to  sell, 

to  become  the  purchaser  of  the  property  which  was  the  subject  of 

the  power  ;  but  I  do  not  think  it  necessary  in  the  present  case  to 

decide  that  question.     In  my  opinion,  it  is  unnecessary  to  do  so. 

The  statute  57  Geo.  III.  c.  100,  contains,  in  the  25th  and  26th 

sections,  the  following  enactments :  (His  Honour  read  these  clauses, 

see  p.  556,  n.)     And  I  think  that  any  objection  which  could  have 

been  raised  upon  the  ground  of  Dr.   King  being  both  vendor 

and  ^purchaser,  is  removed  by  those  enactments.    This  transac-       [  *622  ] 

tion,  as  I  have  reason  to  know,  is  by  no  means  an  isolated  one ; 

and  I  cannot  impute  to  the  Legislature,  that,  at  the  time  when  they 

passed  this  Act,  they  were  not  aware  that  transactions  of  this 

nature  had  taken  place ;  nor  can  I  by  any  means  adopt  the  argu* 

ment  which  was  urged  on  the  part  of  the  plaintiff,  that  this  Act 

was  intended  to  confirm  the  titles  of  sub-purchasers  only.     That 

argument  rested  for  the  most  part  on  the  words  in  the  recital  of  the 

26th  section,  **  the  titles  to  which  as  derived  under  such  sales;" 

but  those  words  may  well  be  construed  to  have  meant  that  the  Act 

was  not  intended  to  operate  upon  the  titles  anterior  to  the  sales ; 

and  every  word  of  the  enactments  appears  to  me  to  prove  that  they 

were  so  intended ;  that  it  was  the  intention  of  the  Legislature  to 

confirm  as  well  to  purchasers  as  to   sub-purchasers,  is  I  think 

apparent  from  what  had  been  already  done.     By  the  54  Geo.  III. 

c.  178,  s.  12,  the  Legislature  had  already  confirmed  the  sales  under 

the  42  Geo.  III.,  and  subsequent  Acts,  in  the  particular  cases  there 

pointed  out;    and  it  would  not,  I  think,  be  very  reasonable  to 

suppose  that  it  was  intended  to  leave  the  purchasers  under  the 

previous  Acts  open  to  the  very  same  objections  against  which  the 

purchasers  under  the  42  Geo.  III.,  and  the  subsequent  Acts,  were 

protected,  or  to  suppose  that  the  purchasers  under  the  42  Geo.  III., 

would  not  have  been  excepted  in  the  Act   57  Geo.  III.  c.  100, 

if  it  had  not  been  intended  to  operate  as  to  them.     It  must  be 

B.B. — ^VOL.  LXXXIX.  86 
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Bbadkn      remembered,  too,  in  construing  this  Act,  that  the  Legislature  was 

EiMo.  dealing  with  sales  made  under  the  superintendence  of  public 
officers  appointed  for  the  purpose  of  carrying  out  the  Acts. 

Assuming,  then,  that  Dr.  King  had  the  right  to  purchase  under 
the  Act,  it  remains  to  be  seen  whether  the  case  of  fraud  alleged  by 
this  bill  has  been  made  out ;  for,  if  it  be  proved  that  there  was 

r  *523  ]  fraud  upon  the  Lords  Commissioners  *in  the  transaction  of  the 
purchase,  I  think  it  would  be  the  duty  of  this  Court,  by  any  means 
within  its  power,  to  rectify  the  fraud.  Fraud  vitiates  every  trans- 
action ;  and  if  the  purchase  was  obtained  by  fraud,  it  was  in  effect 
no  purchase,  and  cannot,  I  think,  acquire  any  validity  from  the 
confirming  statutes. 

For  the  purpose  of  determining  this  question  of  fraud ,  I  have 
felt  it  to  be  necessary  very  carefully  to  examine  in  detail  the  docu- 
mentary and  parol  evidence  which  has  been  adduced  in  this  cause. 
[Having  gone  through  this  evidence,  much  of  which,  though 
referred  to  in  the  judgment,  is  not  set  out  in  the  original  report, 
his  Honour  continued  as  follows  :] 

[  531  ]  I  have  thus  minutely  examined  the  evidence  in  this  case,  because 

so  much  reliance  was  placed  upon  it  on  the  plaintiff's  behalf ;  but 
I  think  that  very  little  of  it  has  any  substantial  bearing  on  what, 
in  my  judgment,  is  the  real  question  at  issue  in  this  cause.  The 
Lords  Commissioners  were  satisfied  with  the  proposal  made  by 
Dr.  King,  and,  apart  from  the  question  of  his  capacity  to  purchase, 
I  think  the  point  to  be  tried  is,  whether  any  fraud  or  deception  was 
practised  upon  them.  The  plaintiff  has  alleged  this  to  have  been 
the  case,  and  that  the  Bishop  also  was  deceived ;  but  in  my  opinion 
he  has  failed  in  proving  the  case.  It  was  argued  on  his  part,  that 
the  transaction  was  so  fraught  with  irregularities,  that  fraud  must 
be  presumed ;  but  I  see  no  irregularities  which  could  justify  the 
inference  of  fraud ;  and  if  the  irregularities  were  greater  than  they 
are,  I  think  that  it  would  be  most  unjust  to  draw  from  them  the 
inference  of  fraud  at  this  distance  of  time,  and  when  many  of  the 
documents  relating  to  the  transaction  have  probably  been  lost 
The  bill,  for  instance,  alleges  that  there  was  no  surveyor's  affidavit; 
but  Mr.  King,  in  his  evidence,  says  he  has  no  doubt  that  there  was. 
It  is  not,  however,  now  forthcoming.  It  is  to  be  observed,  also,  that 
there  are  documents  proved  by  the  plaintiff  to  have  been  obtained 
from  the  Land-Tax  Office,  which  have  not  been  produced  by  him. 

Another  point  which  has  been  raised  by  this  bill  is  upon  the  vaUdity 
of  the  lease  of  1804.   I  entertain  no  doubt  upon  this  point.    It  is  true 
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there  is  evidence  that  the  lease  of  1789  was  not  assigned  until  after      Dkaden 
the  date  of  the  lease  of  1804,  and  of  the  indorsement  of  the  livery        kivq. 
of  seisin  upon  it ;  but,  looking  at  the  other  evidence  in  the  cause, 
I  think  it  clear  that  the  lease  of  1804  was  not  executed  until  after 
the  assignment  and  surrender  of  the  lease  of  1789;  and  one  of  the 
letters  of  October,  1804,  proves,  I  think,  that  livery  of  seisin  was  at 
the  time  given  ;  a  fact,  ^however,  which,  even  in  the  absence  of  all       [  *6H2  ] 
evidence,  I  should  not  have  hesitated  to  presume. 

The  case  standing  thus  upon  the  merits,  it  is  not  perhaps 
necessary  to  go  further,  particularly  having  regard  to  the  allega- 
tions of  fraud  contained  in  this  bill,  and  to  the  now  established 
rule  of  the  Court  as  to  cases  in  which  fraud  is  alleged,  and  the 
plaintiff  fails  to  prove  it.  But  irrespective  of  the  merits  of  the 
case,  I  think  that  the  length  of  time  which  has  elapsed  presents 
a  most  serious  objection  to  the  plaintiff's  case.  It  is  not  the  rule 
of  this  Court,  that  a  transaction  which  can  be  impeached  in  its 
inception,  can  be  impeached  at  any  distance  of  time.  This  is  not 
a  case  of  direct  trust  in  Dr.  King.  So  far  as  he  could  be  affected 
by  any  relation  of  trust  or  confidence,  that  relation  de  facto  ceased 
upon  the  sale  to  him  being  completed.  He  from  that  time  ceased 
to  hold  as  prebendary,  and  thenceforth  he  and  those  claiming 
under  him  have  held  as  owners. 

The  Lords  Commissioners  whom  the  Legislature  empowered  to 
deal  with  the  property  were  parties  to  the  sale.  The  sale  was  in 
1808,  and  the  bill  is  filed  in  1848  to  impeach  it.  It  was  not 
questioned  by  the  defendant  Eeene,  the  immediately  succeeding 
prebendary.  The  plaintiff's  title  to  impeach  it  accrued  in  1888 ; 
and  it  is  proved  that  ever  since  that  time  he  has  been  in  receipt  of 
the  ni.  per  annum  land-tax,  for  the  redemption  of  which  the 
property  was  sold,  and  has  received  it  with  full  knowledge  that  the 
property  was  sold  for  the  purpose  of  such  redemption.  It  is  said 
he  did  not  know  the  circumstances  attendant  upon  the  sale :  the 
discovery  of  the  papers  in  the  Land-Tax  Office  is  alleged  as  an 
excuse  for  the  delay  in  the  proceedings;  but  that  discovery  was 
not  made  till  the  year  1850,  and  cannot  therefore  have  been  the 
cause  of  the  delay.  That  delay  has  been  of  no  trifling  conse- 
quence. One  at  least  of  the  *partie8  who  could  have  given  an  [  '^ss  ] 
account  of  this  transaction  (Mr.  Young)  had  died  in  the  meantime ; 
and  supposing  the  plaintiff  to  have  been  within  the  equity  of  the 
confirmation  Act,  and  to  have  had  five  years  from  the  time  when 
his  title  accrued  to  assert  that  title,  the  means  which  that  Act 
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afforded  of  doing  complete  justice  to  the  plaintiff,  without  at  the 
same  time  doing  injustice  to  the  defendants,  have  been  lost.  Under 
these  circumstances,  I  think  I  should  not  be  going  too  far  in  holding 
that  this  bill  ought  to  be  dismissed  upon  the  ground  of  length  of  time 
only.  At  all  events,  I  am  of  opinion  that  it  ought  to  be  dismissed ; 
and  as  to  the  costs,  I  think  that  I  cannot  in  justice  refuse  them. 

Some  bills  of  costs  and  letters,  which  were  produced  on  the  part 
of  the  defendant  Walker  (t)  King,  were  objected  to  by  the  plaintiff, 
and  read  de  bene  esse  only.  I  have  looked  into  the  cases  upon  the 
subject,  and  am  of  opinion  that  the  evidence  was  admissible, 
although  I  have  not  found  it  necessary  to  rely  upon  it. 


1852. 
Feb:  16,  29. 

TORNEB, 
V..C. 
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BILLAGE   V.  SOUTHEE(i). 

(9  Hare,  534—541 ;  S.  G.  nom.  Billing  ▼.  Souihee,  21  L.  J.  Ch.  472 ;  16  Jut.  188.) 

Belief,  on  the  principle  of  correcting  abuses  of  confidence,  giyeu  against 
the  liability  of  the  maker  of  a  promissory  note,  taken  from  a  poor  patient 
on  the  occasion  of  a  change  in  his  position  in  life,  by  his  medical  attendant, 
without  any  account  having  been  rendered,  and  for  an  amount  beyond 
what  was  due  for  his  attendance,  on  the  most  eztrayagant  scale  of  chargea. 

If  the  right  to  a  benefit  taken  by  a  person  in  a  confidential  situation  be 
questioned  in  equity,  and  it  is  sought  to  be  sustained  as  an  ezerciae  of 
liberality,  it  must  be  shown  that  it  was  the  intention  of  the  party  from 
whom  the  benefit  emanated  to  be  liberal ;  but  intention  imports  know- 
ledge, and  liberality  imports  the  absence  of  influence,  and  the  anus  of 
establishing  a  gift  in  such  circumstances  rests  with  the  party  who  has 
received  it. 

The  bill  sought  to  restrain  the  defendant  from  proceeding  to  recover  the 
amount  of  a  promissory  note  for  325^.,  on  two  grounds :  first,  that  the 
plaintiff  had  signed  it  in  the  belief  that  it  was  for  251,  only ;  and,  secondly, 
that  it  was  given  by  the  plaintiff,  the  patient,  to  his  medical  attendant,  on 
the  occasion  of  an  accession  of  fortune  to  the  family  of  the  patient,  without 
any  account  delivered,  and  for  an  amount  more  than  would  be  due  for 
medical  attendance,  on  the  most  extravagant  scale  of  charges;  and  the 
Court,  on  proof  of  the  circumstances  constituting  the  second  ground  of 
relief :  Held,  that  the  plaintiff  was  entitled  to  a  declaration  that  the  note 
should  stand  as  a  security  only  for  the  amount  due  for  medical  attendance 
on  the  plaintiff,  although  the  case  of  the  plaintiff  as  to  the  first  ground  of 
relief  sought  by  his  bill  was  wholly  disproved. 

That  the  plaintiff  in  equity  having  an  equitable  as  well  as  a  legal  defence 
to  the  action  on  the  note,  and  having  filed  his  bill,  was  not  bound  to  go 
into  evidence  at  the  trial  at  law  to  establish  his  legal  defence,  but  might 
rely  on  his  case  in  equity. 

The  bill  was  filed  for  the  cancellation  of  a  promissory  note  for 
8252.,  given  by  the  plaintiff  to  the  defendant,  and  for  an  injunction 

(1)  Erroneously  printed  ''William"      Q.  B.  D.  687,  60  L.  J.  Q.  B.  460,  64 
in  the  original  report.  L.  T.  694. 

(2)  MiUhell   V.   Hom/ray    (1881)  8 
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to  restrain  the  negotiation  of  the  note  and  proceedings  at  law     Billaob 

.,  V. 

upon   lb.  SOUTHKB. 

The  plaintiff  was,  from  the  year  1840  to  1848,  a  shoemaker  at 
Cambridge,  in  a  small  way  of  business ;  and  the  defendant  was  a 
surgeon  in  the  same  town.  From  1840,  the  plaintiff  appeared  to 
have  required  constant  medical  and  surgical  attendance,  and  to 
have  employed  the  defendant  almost  continuously.  In  1848,  the 
plaintiff  had  become  indebted  to  the  defendant  for  his  services  and 
attendance ;  and  the  defendant  sued  him  in  the  Borough  Court  of 
Cambridge,  and  recovered  the  amount  which  was  then  due.  The 
plaintiff  still  continued,  however,  to  employ  the  defendant,  until 
1848,  when,  the  plaintiff's  daughter  being  about  to  marry  a  noble- 
man of  high  rank,  he  left  business,  and  quitted  Cambridge.  It  was 
upon  the  occasion  of  the  plaintiff's  thus  leaving  Cambridge,  that 
the  note  in  question  was  given. 

The  statement  made  by  the  bill  was,  that,  during  the  time 
immediately  preceding  the  departure  of  the  plaintiff  *from  Cam-  [  •533  ] 
bridge,  he  had  had  but  little  occasion  for  the  defendant's  services, 
and  his  bill  of  charges  for  such  period  had  not  been  delivered,  but  the 
amount  justly  due  for  such  period  could  not  have  exceeded  25L ;  that, 
during  the  employment  of  the  defendant  as  the  plaintiff's  medical 
attendant,  the  defendant's  bill  did  not  exceed  80Z.  or  402.  a  year, 
and  was  generally  about  252.;  that,  in  February,  1848,  in  the 
morning  of  the  day  when  the  plaintiff  left  Cambridge,  he  called  on 
the  defendant,  and  informed  him  that  he  was  going  to  reside  in 
London  ;  that  the  defendant  thereupon  said,  he  must  have  a  settle- 
ment of  his  account;  upon  which  the  plaintiff  asked  what  the 
amount  was,  and  the  defendant  replied  that  he  did  not  know 
exactly,  but  he  supposed  it  was  about  the  usual  sum,  and  that  he 
wished  to  haVe  a  bill  or  note  for  the  amount ;  which  the  plaintiff 
said  he  was  willing  to  give ;  that  a  promissory  note  was  drawn  up 
by  the  defendant,  and  placed  before  the  plaintiff  for  his  signature  ; 
that  the  plaintiff  then  fully  believed  and  understood,  from  the 
representations  then  made  to  him  by  the  defendant,  that  the 
promissory  note  was  for  the  sum  of  251.  only;  and  that  the 
defendant  then  distinctly  stated  to  the  plaintiff,  that  the  note  was 
intended  as  a  security  only  for  the  sum  then  justly  due  and  owing 
from  the  plaintiff  to  the  defendant  as  his  medical  attendant ;  that 
the  plaintiff  was  an  illiterate  person,  and  not  accustomed  to  read 
or  understand  written  documents ;  and  that  he  did  not  read  over  or 
examine  the  note  before  signing  it,  but  signed  it  upon  the  faith  of 
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BiLLAGB  the  defendant's  representations,  and  in  the  belief  that  the  note  was 
SouTHEE.  for  25Z.  only,  and  was  merely  intended  as  such  security ;  that  the 
plaintiff  was  ignorant  whether  the  note  was  dated,  or  the  amount 
filled  up,  when  he  signed  it,  but  he  had  since  discovered  that  it  had 
been  then  or  subsequently  filled  up,  and  was  now  dated  the 
1st  of  March,  1848,  and  was  for  825L,  with  lawful  interest,  and  was 
expressed  to  be  for  value  received;  that,  at  the  time  when  the 
[  ♦636  ]  plaintiff  signed  the  note,  no  account  of  charges  *for  medical 
attendance  was  made  out  or  delivered;  and  that  whatever  sum 
there  was  then  justly  due  for  such  attendance,  was  considerably 
less  than  S25J.,  and  did  not  in  fact  exceed  25Z.  or  thereabouts,  at 
the  utmost. 

The  bill  alleged,  that  the  signature  of  the  plaintiff  to  the  note 
was,  in  manner  and  under  the  circumstances  aforesaid,  obtained  by 
the  fraud  and  deceit  of  the  defendant ;  and  that  the  plaintiff  had 
never  received  any  consideration  for  the  same,  beyond  the  amount 
then  justly  due  to  the  defendant  as  his  medical  attendant. 

The  answer  of  the  defendant  stated,  that  the  plaintiff,  on  the 
occasion  of  his  leaving  Cambridge,  called  on  the  defendant,  and 
stated  the  change  about  to  take  place  in  his  circumstances  on  the 
marriage  of  his  daughter,  and  at  the  same  time  expressed  his 
obligations  to  the  defendant  for  his  skilful  and  constant  attention 
and  care,  and  his  desire  to  recompense  the  defendant  for  his 
medical  services ;  that  the  plaintiff  called  on  the  defendant  on  the 
1st  of  March,  1848,  for  the  express  purpose  of  giving  the  defendant 
a  promissory  note  in  payment  of  the  amount  due  to  him ;  that, 
after  the  defendant  had  named  5002.  as  a  proper  remuneration  for 
his  services,  and  the  sum  had  been  discussed,  825/.  was  expressly 
fixed  upon  and  agreed  to  by  the  plaintiff ;  and  the  note  was  there- 
upon made  out  for  that  amount,  and  the  plaintiff  read  over  and 
understood,  and  signed  the  same,  in  the  presence  of  the  defendant's 
servant,  who  attested  his  signature.  In  reply  to  an  interrogatory 
in  the  bill,  the  defendant,  in  the  schedule  to  one  of  his  answers, 
gave  an  account  which  commenced  in  the  year  1840,  and  in  which 
he  charged  the  plaintiff  half  a  guinea  for  each  visit,  besides 
medicines,  the  visits  being  frequently  daily  visits  for  several 
months  together.  In  another  schedule  to  the  answer,  he  also  gave 
an  account  of  sums  which  he  had  received  from  the  plaintiff. 
[  637  ]  There  was  no  direct  evidence  in  the  cause  as  to  what  passed  at 

the  time  the  note  was  given,  except  the  evidence  of  Willows,  the 
defendant's  servant,  who  was  examined  on  the  part  of  the  defendant. 
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who  stated,  that,  his  master's  bell  having  been  rung,  he  went  into      Billaob 

the  parlour,  where  he  saw  the  plaintiff  and  defendant  together  ;     southsb. 

that  he  was  desired  by  his  master  to  go  and  purchase  a  promissory 

note  stamp  for  8252.,  and  IL  was  given  him  to  pay  for  it;  that  he 

fetched  the  stamp  accordingly,  though  he  did  not  know  how  much 

he  paid  for  it ;  that,  after  he  had  given  the  stamp  to  his  master,  the 

bell  was  again  rung,  and  on  entering  he  found  his  master  filling  up 

the  promissory  note ;  that  his  master  read  it  aloud,  and  handed  it 

to  the  plaintiff,  who  read  it,  said  it  was  all  right,  and  signed  it ; 

that,  by  the  desire  of  his  master,  he  (the  deponent)  signed  it ;  that 

his  master's  visiting-books  were  in  the  room,  but  he  did  not  see 

them  referred  to  on  that  occasion  ;  and  that  he  heard  the  plaintiff 

say,  on  leaving  the  house,  tbat  he  would  send  40L  or  502.  in  a 

month,  and  the  remainder  as  soon  as  possible ;  and  .that  he  had 

heard  him  on  other  occasions  say  he  would  send  the  interest  in  a 

fortnight;    and  that  he  owed  his  life  to   the  defendant.     This 

witness,  and  several  others  on  the  part  of  the  defendant,  proved 

very  frequent  attendances  by  the  defendant  upon   the  plaintiff 

throughout  nearly  the  whole  period  from  1840  to  1848.     On  the 

other  hand,  it  was  proved  on  the  part  of  the  plaintiff,  that  the 

charges  contained  in  the' schedule  to  the  answer  were  exorbitant ; 

and  that,  assuming  the  account  given  by  the  schedule  to  be  correct, 

and  proceeding  upon  the  footing  of  the  account  having  been  settled 

to  1848  by  the  action  in  the  Borough  Court,  less  than  the  sum  of 

825Z.  was  due  from  the  plaintiff  to  the  defendant  at  the  date  of  the 

promissory  note,  after  giving  credit  to  the  plaintiff  for  the  sums 

which  were  paid  by  him. 

The  plaintiff  brought  an  action  against  the  defendant  *upon  the  [  *^^^  ] 
promissory  note,  but,  before  the  trial  of  the  action,  the  bill  was 
filed.  The  plaintiff  pleaded  to  the  action  fraud  and  covin,  but  went 
into  no  evidence  at  the  trial,  and  a  verdict  was  found  against  him 
on  proof  of  his  signature  to  the  promissory  note.  On  the  same 
morning  on  which  the  action  was  tried,  and  as  it  would  appear 
before  the  trial,  an  injunction  against  further  proceedings  at  law 
was  granted  by  this  Court.    At  the  hearing, 

Mr.  Roll  and  Mr.  Cole  for  the  plaintiff,  relied  principally  on 
the  equity  raised  by  the  bill,  that  the  note  should  be  treated  only 
as  a  security  for  what  was  actually  due  to  the  defendant  for  his 
medical  services  to  the  plaintiff,  and  upon  their  relative  position  of 
surgeon  and  patient  as  bringing  them  within  the  relation  in  which 
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BiLLAGK      the  Court  ^ould  guard  one  party  against  the  influence  of  the  other. 
sooTHEK.      [They  cited  Dent  v.  Bennett  (l),  Pophum  v.  Brooke  (a),  and  Giison 
Y.  Russell  i^).] 

[  639  ]  Mr.  Stuart  and  Mr.  Rogers,  for  the  defendant : 

*  *  The  plaintiff  could  have  insisted  at  the  trial  of  the  action  on 
the  defence  ^hich  he  no^  makes,  and  the  defendant,  as  payee  of 
the  note,  ^ould  only  have  recovered  the  amount  actually  due  to  him. 
The  injunction  to  restrain  the  action  was  therefore  unnecessary,  and 
in  fact  prevented  the  trial  of  the  real  question  in  dispute  :  Jones  v. 
Hibbert  {i),  Darnell  v.  Williams  (5). 

Tub  Yice-Ghakcbllor,  after  stating  the  facts : 

The  question  is,  whether  the  plaintiff  has  made  out  a  case  for 
equitable  relief.  So  far  as  his  case  depends  upon  the  allegation 
that  he  supposed  the  promissory  note  to  be  for  25{.  only,  it  is  clear 
that  he  has  not ;  and  the  question  therefore  wholly  depends  upon 
the  other  circumstances  of  the  case. 

It  was  argued  on  the  part  of  the  defendant,  that  the  case  must 
be  considered  to  have  been  wholly  disposed  of  by  the  verdict  at 
law ;  but  if  the  plaintiff  has  an  equitable  case,  it  cannot  I  think 
have  been  destroyed  by  the  fact  of  his  not  having  gone  into 
evidence  at  law.  He  had  a  right,  if  he  thought  proper,  to  rely 
upon  his  equitable  case,  and  to  permit  the  verdict  to  go  against 
him  at  law.  The  question  therefore  falls  to  be  determined  upon 
the  merits,  taking  the  plaintiff  to  have  been  fully  aware  that  the 
promissory  note  was  for  825Z. 

The  case  in  this  respect  is :  that  a  medical  attendant  has  taken 
from  a  poor  patient  a  promissory  note  for  an  amount  beyond  what 
[  *540  ]  was  due  to  him,  upon  the  most  extraordinary  ^scale  of  charges,  and 
this  at  a  time  when  the  patient's  position  in  life  was  about  to  be 
changed.  I  am  of  opinion  a  court  of  equity  will  not  permit  this. 
No  part  of  the  jurisdiction  of  the  Court  is  more  useful  than  that 
which  it  exercises  in  watching  and  controlling  transactions  between 
persons  standing  in  a  relation  of  confidence  to  each  other ;  and  in 
my  opinion  this  part  of  the  jurisdiction  of  the  Court  cannot  be  too 
freely  applied,  either  as  to  the  persons  between  whom,  or  the 
circumstances  in  which  it  is  applied.     The  jurisdiction  is  founded 

(1)  48  B.  R.  94  (7  Sim.  539;  4  My.   104). 

&  Or.  269).  (4)  19  E.  R.  731  (2  Stark.  304). 

(2)  63  E.  E.  60  (5  Euss.  8).  (6)  19  E.  E.  694  (2  Stark.  166). 

(3)  60  E.  E.  60  (2  Y.  &  C.  C.  0. 
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on  the  principle  of  correcting  abuses  of  confidence,  and  I  shall  have 
no  hesitation  in  saying  it  ought  to  be  applied,  whatever  may  be  the 
nature  of  the  confidence  reposed,  or  the  relation  of  the  parties 
between  whom  it  has  subsisted.  I  take  the  principle  to  be  one  of 
universal  application,  and  the  cases  in  which  the  jurisdiction  hsis 
been  exercised — those  of  trustees  and  cestui  que  trust — guardian 
and  ward — ^attorney  and  client — surgeon  and  patient — to  be  merely 
instances  of  the  application  of  the  principle. 

In  this  case  there  can  be  no  doubt  that  a  relation  of  confidence 
subsisted,  and  there  can  be  equally  little  doubt  that  advantage  has 
been  taken  of  that  confidence.  Why  was  the  amount  of  the  debt 
which  was  due  from  the  poor  man  to  be  altered,  because  his  position 
in  life  was  about  to  be  changed  ?  And  why  was  the  alteration  to 
be  made  without  any  account  being  rendered,  or  any  explanation 
being  offered  ?  It  is  said  that  he  intended  to  be  liberal,  and  that 
this  Court  would  not  prevent  him  from  being  so  :  and  no  doubt  it 
would  not  if  such  were  his  intention;  but  intention  imports 
knowledge,  and  liberality  imports  the  absence  of  influence ;  and  I 
see  no  evidence  in  this  case  either  of  knowledge  or  of  the  absence 
of  influence :  and  where  a  gift  is  set  up  between  parties  stand- 
ing in  a  confidential  relation,  the  ontis  of  establishing  it  by  proof 
rests  upon  the  party  who  has  received  the  gift. 

I  am  of  opinion,  therefore,  that  this  transaction  cannot  stand ; 
but  the  defendant  is  of  course  entitled  to  be  paid  what  was  justly 
due  to  him ;  and  I  think  that  the  Court,  taking  jurisdiction  over 
the  case,  is  bound  to  secure  him  that  amount. 

The  decree  declared  the  promissory  note  a  security  for  what  was 
due  from  the  plaintiff  to  the  defendant ;  and  directed  an  issue  on 
the  question,  whether  the  plaintiff  was,  on  the  1st  of  March,  1848, 
indebted  to  the  defendant  in  the  sum  of  325Z.,  with  liberty  to 
indorse  on  the  postea  the  amount  which  the  jury  should  find  to 
have  been  due ;  and  reserved  further  directions  and  costs. 


BlLLAQE 

r. 
SOUTHEK. 


[641] 


BLACKWELL  v.   PENNANT  (1). 

(9  Hare,  561—655 ;  S.  C.  22  L.  J.  Ch.  165 ;  16  Jur.  420.) 

A  bequest  of  a  year's  wages  to  each  of  the  servants  of  the  testator  living 
with  him  at  his  decease,  who  should  then  have  lived  three  years  in  his 
service :  Held,  not  to  exclude  servants  of  the  testator  living  in  a  different 
house  from  that  in  which  the  testator  lived,  but  to  exclude  servants  not 

(1)  Followed,  In  re  Bavensworth  [1905]  2  Ch.  1 ,  74  L.  J.  Ch.  353,  92  L.  T.  490,  C.  A. 


1852. 
Afareh  5,  8. 

TUBKER, 

V.-C. 

[661] 
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Black  WBLL  lured  by  the  year ;  and  held,  therefore,  that  a  gardener,  employed  at  weekly 

V.  wages,  (although  paid  at  irregular  intervals),  was  not  entitled  to  the  benefit 

Pennaxt,  qI  the  bequest 

A  legacy  of  a  "  year's  wages  "  cannot  properly  be  construed  to  mean  the 
aggregate  of  the  weekly  wages  of  a  servant  for  fifty-two  weeks. 

Mr.  Pennant,  the  testator,  gave  legacies  to  his  servants  in  the 
following  words  :  "  I  give  to  each  of  the  servants  living  with  me  at 
the  time  of  my  decease,  and  who  shall  then  have  lived  in  my 
service  for  three  years,  one  year's  wages." 

The  plaintiff  had  for  many  years  been  employed  by  the  testator 
as  a  gardener,  and  lived  with  his  family  in  a  cottage  belonging  to 
the  testator  in  the  gromids,  near  the  mansion-house.  The  wages 
of  the  plaintiff  had  been  at  first  15^.  a  week,  and  afterwards  17«., 
which  was  paid  at  irregular  intervals ;  and  he  claimed  the  amount 
of  his  wages  for  a  year,  calculated  at  the  latter  rate  per  week, 
under  the  bequest.  The  widow  and  executrix  of  the  testator 
resisted  the  claim. 

The  plaintiff,  by  his  affidavit,  alleged  that  he  was  hired  by  the 
year,  and  that  his  yearly  wages  were  calculated,  first,  at  15s.,  and 
afterwards  at  lis.,  per  week.  The  opposing  affidavits  denied  the 
yearly  hiring ;  and  stated  that  the  plaintiff  was,  and  was  always 
considered  as,  a  weekly  labourer,  employed  in  out-door  labour,  like 
seven  or  eight  other  men  and  boys  who  were  usually  employed  in 
and  about  the  mansion-house  and  farm  ;  and  that,  in  a  book  kept 
[  'sw  ]  by  the  executrix  and  her  husband  in  his  lifetime,  *intituled 
"  Servants  at  Brymba  House,"  the  plaintiff's  name  did  not  appear. 

Mr.  Rolt  and  Mr.  Bernard,  for  the  plaintiff,  contended,  that 
the  circumstance  that  the  plaintiff  had  not  lived  with  the  testator 
in  the  mansion-house  was  not  material :  Tounshend  v.  Windham  (i). 
The  decision  of  Lord  Truro  in  Ogle  v.  Morgan  (2)  had  turned  on 
the  word  "domestics,"  which  did  not  occur  in  this  will ;  nor  was  it 
material  that  the  annual  amount  of  the  plaintiff's  wages  was 
calculated  at  a  weekly  rate ;  it  was  equally  a  year's  wages :  Nowlan 
V.  Ablett  (8),  Howard  v.  Wilson  (4). 

Mr.  Oiffard,  for  the  defendant,  cited  Booth  v.  Dean  (6)^  as 
showing  that  the  gift  would  only  apply  to  family  servants  usually 
hired  by  the  year,  and  commented  on  the  affidavits,  as  showing 
that  the  plaintiff  had  sought  to  give  an  untrue  colour  to  the 

(1)  2  Vem.  646.  (4)  4  Hagg.  107. 

(2)  1  D.  M.  &  G.  359.  (5)  36  K.  R.  377  (1  My.  &  K.  660). 

(3)  2  Or.  M.  &  R.  64. 
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circumstances,  in  order  to  support  his  assertion  of  a  yearly  hiring.    Blaokwell 
He  also  relied  on  Ogle  v.  Morgan^  and  cited  ChUcot  v.  Bromley  (l).       pbnnakt. 

The  Vicb-Chancellor  : 

The  simple  question  in  this  case  is,  whether  the  plaintiff  was  a 
servant  living  with  the  testator  within  the  meaning  of  the  will. 
This  question,  like  all  others  upon  the  construction  of  wills,  must 
be  determined  according  to  the  intention  of  the  testator,  to  be 
collected  from  the  words  which  he  has  used,  taken  in  connection 
with  the  surrounding  circumstances, — the  Court  placing  itself  in 
the  position  of  the  testator,  for  the  purpose — not  of  speculating 
upon  *what  his  intentions  may  have  been — but  of  ascertaining  [•5^3] 
whether  the  circumstances  by  which  he  was  surrounded  afford  any 
certain  indication  of  his  intentions.  The  only  important  fact  to  be 
gathered  from  the  surrounding  circumstances  in  the  present  case 
appears  to  me  to  be,  that  the  testator  had  servants  who  were  hired 
by  the  week  and  paid  weekly,  and  also  servants  who  were  hired  at 
yearly  wages,  and  paid  quarterly  or  half-yearly ;  for,  although  the 
evidence  shows,  further,  that  there  were  servants  who  lived  in  the 
house,  and  also  servants  who  lived  in  the  cottages  and  lodges 
about  the  grounds,  as  was  the  case  with  the  plaintiff,  no  certain 
conclusion  can,  I  think,  be  drawn  from  that  fact,  as  to  whether  the 
testator  intended  this  disposition  to  extend  to  one  only,  or  to  both 
of  those  classes. 

The  question,  therefore,  in  the  view  which  I  take  of  it,  must  be 

determined  on  the  words  of  the  will,  coupled  with  the  fact  of  the 

testator  having  had  servants  hired  at  yearly,  and  servants  hired 

at  weekly  wages.    It  was  argued  upon  the  words  of  the  will,  that 

the  expression  **  living  with  me,"  imports  "  living  in  my  house,"  and 

therefore,  that  no  servant  who  was  not  living  in  the  house  could 

be  entitled  under  the  bequest ;  but  I  cannot  adopt  that  construction. 

The  words  "  living  with  me,"  as  applied  to  servants,  may,  I  think, 

well  be  understood  to  mean  "  living  in  my  service ;  "  and  this,  I  am 

much  disposed  to  think,  is  the  ordinary  import  of  the  words :  but  it 

is  not  necessary  to  go  so  far  in  the  present  case,  for  here  the  plaintiff 

was  actually  living  in  a  cottage  belonging  to  the  testator,  on  the 

grounds  adjoining  to  the   testator's  mansion  ;   and   it  cannot,  I 

think,  reasonably  be  held  that  he  was  not  living  with  the  testator 

(1)  12  Ves.  114,  where  it  was  held  contract  was  not  entitled  to  a  legacy 

that  a  coachman  emplo3*ed  by  a  job-  under  a  bequest  to  servants,  although 

master  who  supplied  the  testator  with  the  testator  supplied  his  livery  and 

a  carriage  and  horses  under  a  yearly  paid  him  board  wages. — 0.  A.  S. 


572  1852.    CH.    d  HARE,  553—555.  [K.B. 

blackwell  in  the  Bense  in  ^hich  servants  live  with  their  masters,  because  he 
Pennant,  was  not  actually  living  in  the  same  house  with  his  master.  The 
[  *554  ]  cases  cited  from  Vernon,  and  from  Haggard,  support  this  *view,  as 
does  also  the  case  of  Ogle  v.  Morgan  {\),  in  which  the  late  Lobd 
Chancellor  evidently  considered  that  the  plaintiff  was  a  servant 
in  the  establishment,  though  not  in  the  domestic  establishment; 
and  Booth  v.  Dean  (2)  does  not  appear  to  me  to  be  opposed  to  it ; 
for  all  that  Sir  J.  Leach  there  says  is,  that  the  bequest  would 
apply  only  to  family  servants ;  not  that  only  servants  living  in  the 
house  were  to  be  deemed  family  servants.  Bat  that  case  has  in 
another  point  of  view  a  most  important  bearing  upon  the  present 
The  bequest  there,  as  here,  was  of  a  year's  wages ;  and  Sir  J.  Leach 
treats  it  as  clear,  that  the  expression  must  be  construed  to  refer  to 
family  servants  usually  hired  by  the  year.  In  that  opinion  I  fully 
concur.  Where  a  testator  gives  a  year's  wages,  he  must,  I  think, 
be  understood  to  mean,  that  he  gives  to  those  whom  he  has  hired 
at  yearly  wages.  The  nature  of  the  gift  explains  the  persons  for 
whom  it  was  intended.  To  impute  to  the  testator  that  he  intended, 
by  a  year's  wages,  the  aggregate  of  the  wages  of  fifty-two  weeks, 
would,  I  think,  be  a  most  unreasonable  and  strained  construction 
of  the  words  which  he  has  used.  In  my  opinion,  therefore,  it  was 
incumbent  upon  the  plaintiff,  in  order  to  entitle  himself  under  this 
bequest,  to  make  out  that  he  was  hired  by  the  testator  at  yearly 
wages — that  there  was  an  agreement  by  the  testator  to  pay  him  a 
certain  sum  per  annum,  as  was  the  case  in  Ogle  v.  Morgan^  where 
the  agreement  was  for  70Z.  a-year,  payable  weekly.  Whether  there 
was  such  an  agreement  or  not  in  the  present  case  is  entirely  a 
question  of  fact;  and  upon  the  evidence  in  this  case,  I  am  of 
opinion  that  there  was  not. 

The  plaintiff  has  indeed  sworn  by  his  first  affidavit  that  he  was 
hired  by  the  year,  first,  at  39i.,  which  would  be  15«.  per  week,  and 
afterwards  at  44/.  4«.,  which  would  be  lis.  per  week ;  but  he  has 
[  •666  ]  nowhere  sworn  that  there  was  *any  agreement  that  he  should  be 
paid  weekly ;  and,  on  the  contrary,  he  says  that  he  was  paid  at 
first  half-yearly,  and  then  quarterly,  and  then  at  irregular  periods : 
and  to  say  nothing  of  the  improbability  of  a  yearly  hiring  at  441. 4t., 
it  is  in  the  highest  degree  improbable  that  the  testator,  having 
agreed  to  hire  him  at  yearly  wages,  and  begun  to  pay  him  half- 
yearly  and  quarterly,  should  afterwards,  without  any  fresh  agree- 
ment, and  none  such  is  stated,  have  paid  him  at  irregular  times. 
(1)  1  D.  M.  &  G.  359.  (2)  36  R  R.  377  (1  My.  &  K.  660). 
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This  is  not  only  his  statement,  but  is  proved  more  strongly  by  the    Blackwell 

defendant ;  for  she  produces  the  plaintiff's  own  account  books  with     pennant. 

her,  whilst  he  was  in  her  service  after  the  testator's  death :  in  the 

first  of  which,  commencing  immediately  after  the  death  of  the 

testator,  he  begins  by  charging  for  a  number  of  weeks;  and  in 

the  other  of  which  he  for  the  most  part  charges  and  is  paid  every 

two  weeks.    And  the  defendant  swears  that  the  account  kept  by 

the  plaintiff  with  her  was  in  all  respects  the  same  as  the  account 

which  he  kept  with  the  testator.    In  addition  to  this,  there  is  the 

evidence  of  Mr.  Jones,  who  swears  that  the  plaintiff  complained  to 

him  that  17^.  a  week  was  small  wages  for  the  support  of  himself 

and  family,  and  never  suggested  that  he  had  been  hired  by  the 

year ;  and  these  facts  are  not  at  all  met  by  the  affidavit  in  reply. 

I  am  of  opinion,  therefore,  that  this  claim  must  be  dismissed.    If 

the  question  had  depended  upon  the  law  of  the  case,  I  should  have 

dismissed  it  without  costs,  in  consequence  of  the  decision  in  Ogle  v. 

Morgan ;  but,  my  opinion  being,  that  the  question  depends  upon 

the  facts,  and  that  the  plaintiff  has  failed  in  substantiating  his  case, 

I  must  dismiss  it  with  costs. 


SMITH  V.  MULES. 

(9  Hare,  656—573 ;  S.  C.  21  L.  J.  Ch.  803  ;  16  Jur.  261 ;  19  L.  T.  0.  8.  26.) 

An  ineffectual  notice  to  expel  a  partner  under  an  expulsion  clause  in 
articles  of  partnership  may  operate  as  a  dissolution  if  so  treated  by  the 
partners,  but  such  a  notice  cannot  operate  as  a  notice  of  dissolution  under  a 
retirement  clause  in  the  articles  which  prohibited  the  outgoing  partner 
from  competing  with  the  partnership  business. 

A.  and  B.,  and  the  son  of  B.,  entered  into  partnership  as  solicitors,  and 
by  articles  agreed  (5)  that  B.  should  use  his  best  endeavours  to  obtain  the 
appointment  of  the  partnership  firm  to  three  offices  or  clerkships,  which 
were  then  held  by  B.,  and  such  offices  should  be  partnership  appointments ; 
(6)  that  all  other  compatible  offices  should  be  obtained,  if  possible,  in  the 
name  of  the  firm,  and  the  emoluments  treated  as  part  of  the  profits  of  the 
partnership  ;  (15)  that  if  B.  or  his  son  should  retire,  or  A.,  or  B.  or  his  son 
should  die,  the  share  of  the  deceased  partner  should  accrue  to  the  surviving 
partners :  that  if  B.  or  his  son  retired,  they  were  to  use  their  best  endeavours 
to  secure  the  practice  to  the  continuing  partners,  and  such  retiring  partner 
should  not  practise  within  30  miles;  (16)  that  in  certain  events  the  partners 
might  dissolve  the  partnership,  by  giving  to  an  offending  partner  a  notice 
to  that  effect,  and  the  partnership  should  from  that  time,  or  the  time 
specified  in  the  notice,  be  dissolved,  in  the  same  manner  and  with  the  same 
consequences  as  if  it  had  determined  by  the  voluntary  retirement  of  the 
offending  partner.  B.  and  his  son  subsequently  procured  their  own 
appointment,  or  the  appointment  of  one  of  them,  to  the  offices  or  clerk- 
ships, and  did  not  endeavour  to  procure  the  appointment  of  A.  It  was 
afterwards  discovered  that  B.  was  greatly  involved  in  debt,  and  he  absconded 


1851. 

Nov,  15, 17. 

1852. 

Feb.  17. 

TURNRR, 
V.-C. 

[  556  ] 


574.  1851.     CH.     9  HARE,  656—557.  [ 


Smith  in  January,  1849,  and  did  not  return  to  the  business.     In  May,  1849,  A. 

V*  served  a  notice,  in  the  manner  pointed  out  by  the  articles,  on  B.  and  his 

MULES.  g^jj^  ^  dissolve  the  partnership  from  that  date;  and  he  then  filed  his  bill 

against  B.  and  his  son,  to  have  the  dissolution  declared  by  the  Court,  an 
injunction  to  restrain  them  from  practising  within  30  miles,  and  a  decree 
that  they  should  resign  the  several  offices  or  clerkships :  Held,  that  the 
plaintiff  was  entitled  to  dissolve  the  partnership  as  to  B.,  but  not  as  against 
the  other  partner  (the  son  of  B.},  and  that  he  was  not  entitled  to  dissolve 
it  by  notice  under  the  16th  clause,  without  the  concurrence  of  his  oo-partner 
(the  son). 

That,  B.  not  having  procured  or  endeavoured  to  procure  for  the  partoer- 
ship  firm  the  appointments  to  the  several  offices  or  clerkships,  eo  aa  to  give 
the  plaintiff  at  the  dissolution  either  a  share  of  the  profits  of  the  offices  or 
the  chance  of  competing  for  them,  but  those  appointments  having  been 
procured  for  B.  and  his  son  to  the  exclusion  of  the  plaintiff,  B.  and  his  son 
were  not  to  be  allowed  to  retain  the  offices  for  their  exclusive  benefit. 

That,  inasmuch  as,  from  the  nature  of  the  offices,  they  could  not  be  sold, 
nor  could  any  manager  or  receiver  be  appointed  to  carry  them  on,  the 
defendants  ought  to  be  charged  with  the  value  of  the  offices  in  the  partner- 
ship accounts. 

That,  the  plaintiff  having  given  a  notice  of  dissolution  (acting  under  the 
16th  clause),  and  his  co- partner  having  adopted  it,  the  partnership  should 
be  treated  as  dissolved  from  the  time  of  the  notice,  although  not  with  ^e 
consequences  attaching  to  a  dissolution  under  the  15th  clause. 

That,  the  consequences  of  a  dissolution  under  the  1  dth  clause  not  having 
attached,  the  plaintiff,  therefore,  was  not  entitled  to  the  injunction  to 
restrain  the  defendants  from  practising  within  30  miles. 

The  defendant,  Philip  Mules,  carried  on  an  extensive  business  as 
an  attorney  and  solicitor  at  Honiton,  and  was,  in  the  year  1847, 
assisted  by  his  son,  the  defendant  Horace  Mules,  who  was  also  an 
attorney  and  solicitor,  but  was  not  then  in  partnership  with  his 
father.  In  the  spring  of  1847,  the  plaintiff  Smith,  who  had  been 
admitted  an  attorney  and  solicitor  in  the  year  1846,  entered  into  a 
[  *557  ]  negotiation,  ^through  the  medium  of  his  uncle,  C.  Y.  Bridgeman, 
with  the  defendant  Philip  Mules,  to  be  admitted  into  partnership 
with  him  ;  and  in  the  course  of  this  negotiation  the  business  of  the 
defendant  Philip  Mules  was  represented  by  him  to  be  worth  1,500/. 
a  year,  and  to  be  in  part  made  up  of  stewardships  and  offices,  which 
were  represented  to  produce  421Z.  a  year.  Amongst  the  offices  from 
which  this  income  was  represented  to  be  produced  were  the  offices 
of  clerk  to  the  Honiton  Turnpike  Trust,  clerk  to  the  Honiton  and 
Sidmouth  Turnpike  Trust,  and  clerk  and  registrar  to  the  Honiton  Poor 
Law  Board,  which  were  represented  to  produce  205Z.  a  year,  and  there 
were  also  the  offices  of  clerk  to  the  Honiton  and  Ilminster  Turnpike 
Trust,  and  clerk  to  the  Commissioners  of  Taxes,  and  other  offices 
and  stewardships.  The  defendant  Philip  Mules,  in  the  course  of 
the  negotiation,  also  represented  that  he  was  under  no  pecuniary 
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embarrassment;  and  the  negotiation  ultimately  terminated  in  an  Smith 
agreement  for  the  plaintiff's  becoming  a  partner  with  the  defendant  mules. 
Philip  Mules,  and  having  an  equal  share  in  the  business,  upon 
the  terms  of  his  paying  the  sum  of  2,800Z.  It  was  afterwards  agreed 
that  the  defendant  Horace  Mules  should  also  become  a  partner  in 
the  business  ;  and  finally,  articles  of  partnership  were  entered  into, 
which  were  dated  the  22nd  of  June,  1847,  and  made  between  Philip 
Mules  of  the  first  part,  the  plaintiff  of  the  second  part,  and  Horace 
Mules  of  the  third  part ;  and  by  these  articles,  after  reciting  that 
Philip  Mules  had  for  some  years  been  in  a  considerable  and  lucrative 
practice  as  an  attorney  and  solicitor  in  Honiton,  and  had  obtained 
and  then  held  the  several  offices  and  appointments  of  clerk  to  the 
trustees  of  the  Honiton  Turnpike  Trust,  clerk  to  the  trustees  of 
the  Honiton  and  Sidmouth  Turnpike  Trust,  clerk  to  the  Honiton 
Poor  Law  Union,  and  registrar  of  the  said  union  ;  and  that  in  con- 
sideration of  2,800Z.,  which  had  been  paid  by  the  plaintiff  to  Philip 
Mules,  and  of  the  natural  love  and  affection  ♦of  Philip  Mules  for  [  •sss  ] 
Horace  Mules,  his  son,  he  Philip  Mules  had  agreed  to  admit  the 
plaintiff  and  Horace  Mules  into  partnership  with  him  in  the  said 
practice,  and  in  the  emoluments  of  the  said  offices ;  and  that  it  had 
been  agreed  between  them  to  regulate  the  terms  and  conditions  of 
the  partnership  in  the  manner  thereinafter  expressed  :  the  parties 
mutually  covenanted  :  1st.  That  the  partnership  should  be  carried 
on  under  the  name  of  Mules,  Smith  and  Mules,  from  the  date  of  the 
deed,  for  the  lives  of  the  partners,  or  of  any  two  of  them.  2nd.  That 
they  and  each  of  them  should  and  would  diligently  and  faithfully 
employ  themselves  in  carrying  on  and  managing  all  suits  at  law  or 
in  equity,  conveyancing,  clerkships,  stewardships,  and  receiverships, 
and  all  and  every  other  professional  business,  which  they  or  either 
of  them  might  be  employed  or  concerned  in  during  the  partnership, 
and  that  all  the  partners  should  communicate  to  the  others  and 
other  of  them,  upon  request,  all  instructions  and  information  con- 
cerning the  practice.  4th.  That  500Z.  should  be  the  capital  of  the 
partnership,  and  should  be  forthwith  paid  into  the  banking-house 
of  Flood  and  Lott,  Honiton,  to  the  credit  of  the  partnership, — one 
moiety  by  Philip  Mules,  and  the  other  moiety  by  the  plaintiff. 
6th.  That  Philip  Mules  should  forthwith  use  his  best  endeavours  to 
obtain  the  said  several  offices  or  appointments  of  clerk  to  th3 
trustees  of  the  Honiton  Turnpike  Trust,  and  also  of  clerk  to 
the  trustees  of  the  Honiton  and  Sidmouth  Turnpike  Trust,  and 
also  of  clerk  to  the  Honiton  Poor  Law  Union,  and  also  of  registrar 
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Smith       of  the  said  union,  respectively,  to  be  made  and  given  to  the  said 

Mules.  partnership  firm ;  and  that  forthwith,  from  the  date  of  this  deed,  all 
the  said  several  offices  and  appointments  should,  as  between  the 
partners,  be  considered  and  treated  as  partnership  offices  and 
appointments ;  and  that  Horace  Mules  should,  from  the  same 
date,  attend  to  the  duties  of  the  said  several  offices  and  appoint- 

[  *659  ]  ments,  the  same  to  be  conducted  at  the  offices  of  the  ^partnership 
for  the  time  being ;  and  that  so  long  as  Philip  Mules  should  remain 
in  the  partnership,  Horace  Mules  should  receive  the  several  salaries, 
fees,  and  emoluments  of  the  said  offices  and  appointments,  to  and 
for  his  own  benefit,  in  full  discharge  of  all  share  of  the  partnership 
profits  ;  but  that  when  Philip  Mules  should  retire  from  the  partner- 
ship, or  should  die,  the  several  salaries,  fees,  and  emoluments 
should  become  divisible  in  the  same  manner  as  all  other  the 
partnership  profits  should  be  divided.  6th.  That  as  to  all  other 
public  offices  compatible  with  the  partnership,  and  which  either  of 
the  partners  should  desire  to  obtain,  the  same  should  be  obtained, 
if  practicable,  by  and  in  the  name  of  the  partnership  ;  and  that 
Philip  Mules,  the  plaintiff,  and  Horace  Mules,  should  respectively 
attend  to  the  duties  of  all  such  public  offices  and  appointments  as 
they  or  either  of  them  might  hold  or  acquire  during  the  partner- 
ship ;  and  the  emoluments  to  be  derived  from  all  such  last-men- 
tioned offices  and  appointments  should  be  considered  as  a  part  of 
the  gains  and  profits  of  the  partnership  practice,  and  should  be 
divided  accordingly  in  manner  thereinafter  mentioned.  7th.  That 
Philip  Mules  and  the  plaintiff  should  each  be  entitled  to  one  half 
share  of  the  gains  and  profits.  10th.  Monies,  bills,  notes  and 
securities,  received  on  account  of  the  partnership,  to  be  handed  over 
to  the  plaintiff  as  cashier,  and  entered  in  the  proper  books,  and  the 
plaintiff  alone  to  make  payments  by  cheques  on  the  bankers,  so  long 
as  Philip  Mules  and  the  plaintiff  should  mutually  determine.  11th 
and  12th.  As  to  the  mode  of  keeping  and  making  entries  in  the 
books,  and  settling  the  accounts.  18th.  That  Philip  Mules  should 
be  at  liberty  to  assign  any  part  of  his  share  in  the  partnership  to 
Horace  Mules,  who,  during  the  continuance  of  Philip  Mules  in  the 
partnership,  should  be  interested  in  such  share  as  a  sub-partner 
therein  only ;  and  that,  upon  the  retirement  or  decease  of  Philip 
Mules,  the  salaries,  fees,  and  emoluments  of  the  said  several  offices 

i;  *560  ]  and  ^appointments  should  cease  to  be  exclusively  apportioned  to 
Horace  Mules,  but  the  whole  thereof  should  merge  in  and  constitute 
part  of  the  general  profits  of  the  partnership ;  and  the  whole  of 
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such  general  profits,  including  such  salaries,  fees,  and  emoluments.  Smith 
should  be  equally  divided  between  the  plaintiff  and  Horace  Mules ;  mules. 
who  should  from  thenceforth  continue  the  said  partnership  practice 
upon  the  terms  of  the  deed,  so  far  as  the  same  should  be  applicable 
to  them  as  partners  equally  interested.  14th.  That  Philip  Mules 
should  not  be  at  liberty  to  retire  from  the  partnership  for  three 
years,  but  might  retire  after  that  time,  upon  giving  six  months' 
notice ;  the  plaintiff  and  Horace  Mules  to  be  at  liberty  to  retire  upon 
giving  three  months'  notice.  If  the  plaintiff  should  die  within  two 
years  from  the  date  of  the  deed,  Philip  Mules  to  pay  to  the  plaintiff's 
executors  1,000{.  in  full  for  or  in  respect  of  the  2,800/.  15th.  That 
in  the  event  of  the  retirement  of  Philip  Mules  and  Horace  Mules,  or 
either  of  them,  or  upon  the  death  or  deaths  of  them  or  either  of 
them,  Philip  Mules,  the  plaintiff,  and  Horace  Mules,  the  share  or 
shares  of  such  partner  or  partners  retiring  or  dying  should  accrue 
and  survive,  as  the  case  might  be,  to  the  continuing  or  surviving 
partners,  in  equal  moieties,  subject  as  aforesaid  ;  and  in  case  of  the 
retirement  of  Philip  Mules  and  Horace  Mules,  they  should  respec- 
tively use  their  best  endeavours  to  secure  to  the  continuing  partners 
or  partner  all  the  said  partnership  practice,  and  all  offices  and 
appointments,  as  well  of  the  partnership  or  of  either  of  the  said 
partners,  save  only  such  offices  as  Horace  Mules  should  or  might 
obtain  incompatible  with  the  said  professional  practice,  and  which 
he  should  retain ;  and  in  such  case  of  retirement  as  aforesaid,  such 
retiring  partner  should  not,  for  the  period  of  twenty  years  there- 
after, practise  as  an  attorney  or  solicitor,  or  aid  in  any  such  practise, 
within  a  distance  of  thirty  miles  from  Honiton.  16th.  That  if, 
contrary  to  the  several  stipulations  in  this  deed,  either  of  the 
partners  should  not  (not  *being  prevented  by  illness  or  unavoidable  [  •s^'  ] 
accident,)  diligently  and  faithfully  employ  himself  in  carrying  on  the 
partnership  practice,  or  should,  either  alone  or  in  partnership  with 
any  other  person,  enter  into  any  other  profession  or  trade  or 
occupation,  or  should  transact  business,  or  enter  into  any  contract 
with  or  give  credit  to  any  person,  or  lend  or  advance  any  sum  of 
money,  goods,  or  effects,  out  of  the  said  partnership  funds  or  effects, 
to  any  person  after  he  should  have  been  requested  not  to  do  the 
same  respectively,  or  should  compound  and  release  or  discharge  any 
debt,  or  sign  any  letter  of  license,  or  any  other  instrument  as  afore- 
said, or  should  knowingly  commit  or  permit  any  act,  matter,  or 
thing  whatsoever,  by  which  or  by  means  of  which  the  said  partner- 
ship monies  or  effects  could,  should,  or  might  be  seized,  attached, 
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Smith  expended,  or  taken  in  execution,  or  should  not,  as  olten  as  he  should 
MuLBs.  receive  money,  bills,  notes,  or  other  securities,  immediately  there- 
upon make  or  cause  to  be  made  due  entries  thereof  in  the  proper 
books  of  account  belonging  to  the  said  partnership,  and  should 
knowingly  or  wilfully  make  such  omission,  or  if  either  of  them,  the 
plaintiff  and  the  said  Horace  Mules,  should,  unless  prevented  by 
illness  or  unavoidable  accident,  absent  himself  from  the  said 
practice  for  any  period  or  periods  exceeding  in  the  whole  in  any  one 
year  two  calendar  months,  then  and  in  any  or  either  of  the  said 
cases  the  others  or  other  of  the  partners,  if  they  or  he  should  think 
fit,  should  be  at  liberty  to  dissolve  the  partnership,  by  giving  to  the 
partner  who  should  offend  in  any  of  the  particulars  aforesaid,  or 
leaving  in  or  upon  the  said  messuage  or  office  or  other  place  wherein 
the  said  partnership  practice  should  then  be  carried  on,  a  notice  in 
writing  declaring  the  partnership  to  be  dissolved  and  determined  ; 
and  the  partnership  should,  from  the  time  of  giving  or  leaving 
such  notice,  or  from  any  other  time  to  be  therein  specified  for  the 
purpose,  absolutely  cease  and  determine  accordingly;  without 
[  *662  ]  prejudice,  nevertheless,  *to  the  remedies  of  the  respective  partners 
for  the  breach  or  non-performance  of  all  or  any  of  the  covenants 
and  conditions  contained  in  the  deed,  at  any  time  or  times  before 
the  determination  of  the  partnership  ;  and  the  partnership  should 
thereupon  be  dissolved  in  the  same  manner  and  with  the  same 
consequences,  as  if  it  had  determined  by  the  voluntary  retirement 
of  such  offending  partner. 

The  2,800Z.  being  paid  by  the  plaintiff,  and  the  stipulated  capital 
having  been  provided,  the  partnership  business  conmienced 
immediately  upon  the  execution  of  the  articles.  In  November, 
1847,  Messrs.  Flood  and  Lott,  the  bankers  of  the  partnership, 
stopped  payment,  and  became  bankrupt ;  and  it  then  appeared  that 
the  defendant  Philip  Mules  was  debtor  to  the  bankers  on  his  own 
account  to  the  amount  of  5,000Z.,  and  on  account  of  a  former 
partnership  in  which  he  had  been  engaged  to  a  very  much  greater 
amount. 

The  partnership  with  the  plaintiff  still  went  on  until  January, 
1849,  when  Philip  Mules  absconded.  Several  attempts  were  then 
made  to  bring  the  matter  to  an  arrangement,  which,  however, 
failed ;  and  on  the  14th  of  May,  1849,  the  plaintiff  served  Philip 
Mules  and  Horace  Mules  with  the  following  notice :  "  I  hereby  give 
you  and  each  of  you  notice,  that,  pursuant  to  and  in  exercise  of  the 
power  now  vested  in  me  under  and  by  virtue  of  the  16th  clause  of 
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the  deed  or  articles  establishing  the  partnership  subsisting  between       Smith 
you,  Philip  Mules  and  Horace  Mules,  and  me,  John  Bridgeman       mules. 
Smith,  bearing  date  the  22nd  of  June,  1847,  I  declare  the  said 
partnership  to  be  dissolved  and  determined,  for  and  by  reason  of 
the  breach  by  both  and  each  of  you  of  the  covenants,  stipulations, 
and  agreements  in  the  said  deed  of  partnership  contained ;  and  I 
hereby  give  you  further  notice,  that  I  am  ready  and  willing  *to      [  *563  ] 
proceed  to  a  reference  of  all  matters  in  dispute  between  us  respect- 
ing my  dissolution  of  the  partnership,  in  pursuance  of  the  18th  clause 
of  the  said  deed  of  partnership.*' 

The  plaintiff  filed  his  bill  on  the  12th  of  June,  1849,  against 
Philip  Mules  and  Horace  Mules,  stating  the  foregoing  facts ;  and 
alleging  that  the  defendants  had  not  introduced  the  plaintiff  to  the 
clients  of  the  partnership,  or  informed  him  of  the  business  of  the 
partnership ;  and  that  they  had  not  furnished  him  with  the  means 
of  keeping  the  accounts  of  the  partnership  ;  and  that  the  defendant 
Philip  Mules  had  conducted  at  his  private  house  business  of  the 
partnership  which  ought  to  have  been  conducted  at  the  offices ;  that 
the  defendant  Horace  Mules  had  also  conducted  business  of  the 
partnership ;  and  that  the  said  defendants  respectively  had  not 
furnished  the  plaintiff  with  information  respecting  the  business 
so  conducted  by  them  respectively,  or  made  entries  or  enabled  the 
plaintiff  or  any  other  person  to  make  entries  in  the  books  of  the 
partnership  relating  to  the  business  so  conducted  by  them  respec- 
tively. And  that  the  defendants  respectively  had  received  monies 
due  to  the  partnership,  and  had  not  accounted  to  the  plaintiff  for 
the  same,  and  had  not  entered  the  same  in  the  books  of  the  partner- 
ship, nor  furnished  the  plaintiff  with  the  particulars  thereof,  so 
as  to  enable  the  plaintiff  to  enter  the  same  in  the  books.  That  the 
defendants  had  not,  nor  had  either  of  them,  procured  or  endeavoured 
to  procure  the  plaintiff  to  be  associated  with  them  in  the  several 
offices,  which,  according  to  the  articles  of  partnerships,  were  to  form 
part  of  the  partnership  business.  And  that  Horace  Mules  hadi 
contrary  to  the  provisions  in  the  articles,  procured  himself  to  be 
appointed  to  some  of  such  offices  in  his  own  name  alone,  and  the 
defendants  had  procured  others  of  such  offices  in  the  joint  names  of 
Philip  *  Mules  and  Horace  Mules  only.  That,  owing  to  such  neglect  [  *6($4  ] 
of  the  defendants  in  making  proper  entries  in  the  books,  the  plain- 
tiff was  unable  to  make  out  the  bills  of  costs  for  business  done 
since  the  partnership  began.  And  that,  in  consequence  of  the 
neglect  and  omission  of  the  defendants  to  introduce  the  plaintiff 
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Smith       to  the  several  clients  of  the  partnership,  and  to  inform  him  fully 
M0LB8.       respecting  the  business  thereof,  the  partnership  had  been  wholly,  or 
to  a  very  great  extent,  valueless  to  the  plaintiff,  and  the  consideration 
for  the  payment  of  the  2,800L  had  wholly,  or  to  a  great  extent,  failed. 
The  bill  charged  that  the  defendant  Horace  Mules  was  present 
when  the  terms  on  which  the  plaintiff  was  to  be  admitted  into  the 
partnership  were  discussed,  and  when  the  defendant  Philip  Males 
represented  the  value  of  the  business  to  be  at  least  1,500Z.  a  year. 
And,  in  particular,  the  plaintiff  charged,  that,  in  June,  1847,  a 
meeting  took  place  between  Mr.  Bridgeman  and  Philip  Mules,  at 
which  meeting  instructions  were  agreed  on  between  them  for  the 
preparation  of  the  articles  of  partnership ;  and  that  on  the  same 
day,  and  after  such  meeting,  Mr.  Bridgeman  saw  Horace  Mules, 
and  that  a  conversation  was  had  between  them  respecting  the  said 
partnership,  and  Horace  Mules  told  Mr.  Bridgeman  that  he  had  no 
doubt  the  value  of  the  business,  including  the  income  of  the  o£Gices 
reserved  to  himself,  was  1,5002.  per  annum.     The  bill  charged  that 
the  defendant  Horace  Mules  had,  on  different  occasions,  admitted 
the  other  facts  alleged  by  the  bill ;  and  prayed  that  it  might  be 
declared,  that  the  partnership  was  dissolved  as  from  the  14th  of 
May,  1849 ;  and  that  an  account  might  be  taken  of  its  transactions, 
and  of  the  profits  thereof ;  that  the  defendants  might  be  decreed  to 
resign  the  several  offices  held  by  them  or  either  of  them,  which, 
[  'seB  ]       according  to  the  provisions  of  the  articles  of  *partner8hip,  ought 
to  be  considered  as  partnership  offices  and  appointments ;  and  that 
the  defendants  might  be  restrained  by  injunction  from  practising  as 
attornies  or  solicitors,  or  aiding  in  any  such  practice  for  twenty  years, 
to  be  calculated  from  the  14th  of  May,  1849,  within  thirty  miles  of 
Honiton,  and  also  from  removing  or  keeping,  otherwise  than  at  the 
partnership  offices,  the  partnership  books  and  papers. 
The  bill  was  taken  j)ro  confesso  against  Philip  Mules. 
The  defendant  Horace  Mules,  by  his  answer,  denied  all  knowledge 
of  the  particulars  of  the  negotiations  for  the  partnership,  or  of  the 
representations  made  by  his  father  to  the  plaintiff  or  Mr.  Bridge- 
man.     He  denied  that  he  had,  contrary  to  the  provisions  of  the 
articles,  procured  himself  to  be  appointed  to  some  of  the  said 
offices  in  his  own  name  alone,  or  otherwise ;  but  he  said  that  Philip 
Mules,  who  had  been  long  known  and  respected  in  the  neighbour- 
hood, and  in  order  to  prevent  the  entire  loss  of  the  clerkships  of 
the  Honiton  and  Ilminster,  Honiton  and  Sidmouth,  and  Honiton 
Turnpike  Trusts,  procured  his  (Horace  Mules)  name  to  be  associated 
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with  the  name  of  Philip  Mules  as  the  holders  of  sach  offices  ;  and  smith 
because  it  would  not,  as  they  believed,  have  been  possible  to  mulks. 
procure  the  name  of  the  plaintiff  to  be  so  associated  as  such  holder ; 
and  he  said,  that  the  said  offices  were  held  for  the  benefit  of  the 
partnership.  The  defendant  Horace  Mules  said,  that  he  was 
interested  only  as  a  sub-partner,  and  that  he  was  ignorant  whether 
the  plaintiff  had  or  had  not  received  any  of  the  profits  of  the 
business.  He  imputed  to  the  plaintiff  incapacity  for  business,  and 
set  out  a  correspondence  which  had  taken  place,  for  the  purpose  of 
showing  that  he  had  done  all  in  his  power  to  come  to  an  amicable 
settlement.  The  defendant  denied  the  alleged  breaches  of  the 
partnership  articles,  and  said,  that  he  had  nothing  to  do  with  the 
♦arrangement  or  negotiations  which  had  taken  place  between  the  t  *S66  ] 
plaintiff  and  Philip  Mules,  or  any  other  person,  prior  to  the 
commencement  of  the  partnership;  and  that  he  had,  neither 
directly  nor  indirectly,  received  any  part  of  the  premium  paid  by 
the  plaintiff.  The  defendant  submitted,  that,  as  the  plaintiff  had 
dissolved  the  partnership  as  regarded  the  defendant,  without  any 
default  on  his  part,  the  plaintiff  was  bound  by  all  the  consequences 
of  such  act,  according  to  the  terms  of  the  articles. 

The  witnesses  for  the  plaintiff  proved,  that,  in  November,  1847, 
the  defendant  Philip  Mules  solicited  and  procured  the  appointment 
of  the  defendant  Horace  Mules  to  be  joint  clerk  with  himself  to  the 
Honiton,  the  Honiton  and  Sidmouth,  and  the  Honiton  and 
Ilminster  Turnpike  Trusts,  and  that  he  made  no  application  to 
have  the  plaintiff  joined  in  any  of  those  appointments ;  that  about 
the  same  time  he  either  procured  the  appointment  of  the  defendant 
Horace  Mules  to  be  joint  clerk  and  registrar  with  himself  to  the 
Honiton  Poor  Law  Board,  or  at  all  events  did  not  attempt  to 
procure  the  appointment  for  the  partnership ;  and  that,  in  April, 
1849,  the  defendant  Horace  Mules  procured  himself  to  be  appointed 
clerk,  and  the  plaintiff  assistant  clerk,  to  the  Commissioners  of 
Taxes.  That  the  defendant  Horace  Mules  was  very  irregular  in 
entering  in  the  books  the  business  transacted  by  him  on  account  of 
the  partnership ;  and  that  he  had  both  received  and  paid  some 
monies  on  account  of  the  partnership  which  he  did  not  enter  in  the 
books ;  and  that  the  plaintiff  was  not  introduced  to  the  clients  of  the 
firm. 

The  witnesses  on  the  part  of  the  defendant  Horace  Mules 
ascribed  the  appointment  of  the  defendant  Horace  Mules  to  the 
clerkships    to    objections  having  been   made  to  the  firm  being 
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Smith        appointed.       They  proved  that  the  plaintiff  was  introduced  to 

Mules.       several  of  the  clients,  but  that  he  •took  an  inconsiderable  part  in 

[  *667  ]       the  business,  and  avoided  seeing  persons  who  came  on  business  ; 

and  they  also  stated  that  the  defendant  Horace  Mules  was  in  the 

habit  of  sending  to  the  plaintiff  the  monies  which  he  received  on 

account  of  the  partnership. 

The  Solicitor-General  and  Mr.  DkJdnson  for  the  plaintiff. 

Mr.  Bolt  and  Mr.  Eddis  for  the  defendant  Horace  Mules. 

Philip  Mules  did  not  appear. 

KimherUy  w.  Jennings  (i),  and  Talbot  v.  Ford  (2),  were  mentioned 
in  the  argument. 

1852.         The  Vicb-Chancbllor  : 

Feb,  17. 

The  bill  in  this  case  does  not  seek  to  set  aside  the  purchase  of 

the  business  by  the  plaintiff,  or  to  recover  back  the  2,800Z. ;  and 
therefore  tbe  evidence  which  has  been  gone  into  on  both  sides  as  to 
the  solvency  of  Messrs.  Flood  and  Lott,  the  bankers  of  the  partner- 
ship, and  as  to  the  plaintiff's  competency  for  business,  and  the 
evidence  on  behalf  of  the  defendant  Horace  Mules  as  to  the  value 
of  the  business  at  the  time  of  the  negotiation  for  the  purchase,  does 
not  appear  to  me  to  be  material.  The  question  to  be  determined 
is  not,  whether  the  articles  of  partnership  are  valid,  but  what,  in 
the  events  which  have  occurred,  are  the  rights  of  the  parties  under 
them. 
In  determining  this  question,  I  think  it  necessary  to  distinguish 
[  ♦ses  ]  *between  the  several  heads  of  relief  which  are  prayed  by  the  bill : 
the  dissolution  of  the  partnership  as  from  the  14th  of  May,  1849, 
the  injunction  to  restrain  the  defendants  from  practising,  and  the 
relief  which  is  asked  as  to  the  offices. 

As  against  the  defendant  Philip  Mules,  I  am  of  opinion,  that  a 
sufficient  case  for  the  dissolution  of  the  partnership,  under  the 
provisions  of  the  16th  clause  of  the  articles,  upon  a  proper  notice 
given  for  the  purpose,  is  proved  to  have  existed.  The  fact  of  this 
defendant  having  absconded  in  January,  1849,  and  not  having 
returned  to  the  business,  constituted  a  sufficient  case  for  such  a 
dissolution  as  against  him;    but   I  do  not  think  it  follows,  that 

(I)  38  R.  B.  130  (6  Sim.  340).  (2)  60  R.  R  314  (13  Sim.  173). 
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because  a  case  for  such  a  dissolution  existed  as  to  the  defendant  smith 
Philip  Mules,  the  plaintiff  was,  therefore,  entitled  to  dissolve  the 
partnership  as  against  the  defendant  Horace  Mules.  In  order  to 
give  him  that  right,  I  think  the  plaintiff  was  bound  to  show,  that  a 
case  for  dissolution,  under  the  16th  clause,  had  arisen  as  to  that 
defendant  also ;  and  it  is  to  be  considered,  therefore,  whether  he 
has  proved  such  a  case. 

There  are  several  events  on  which  the  right  to  dissolve  is  given 
by  this  clause,  but  two  of  them  only  are  material  to  be  considered, 
it  not  being  suggested  that  the  case  falls  within  any  of  the  others. 
The  two  events  material  to  be  considered  are  these :  First,  "  If, 
contrary  to  the  stipulations  hereinbefore  contained,  either  of  the 
partners  shall  not  (not  being  prevented  by  illness  or  unavoidable 
accident,)  diligently  and  faithfully  employ  himself  in  carrying  on 
the  partnership  practice  ;"  and  secondly,  "  If  either  of  the  partners 
shall  not,  as  often  as  he  shall  receive  money,  bills,  notes,  or  other 
securities,  immediately  thereupon  make  or  cause  to  be  made  due 
entries  thereof  in  the  proper  books  of  accounts  of  the  partnership, 
and  shall  knowingly  or  wilfully  make  such  omission." 

With  reference  to  the  first  of  these  events,  I  think  it  is  pointed  [  669  ] 
only  to  the  diligent  and  faithful  management  by  each  partner  of 
the  business  conducted  by  him ;  and  I  think  so  for  these  reasons : 
The  provision  in  terms  applies  to  the  partnership  practice ;  and 
like  the  other  provisions  of  this  clause,  evidently  refers  to  the 
previous  provisions  of  the  articles,  and  was  intended  to  enforce 
them  ;  and  on  referring  to  the  2nd  clause  of  the  articles,  to  which 
this  provision  relates,  it  will  be  found  that  it  applies  to  the  diligent 
and  faithful  conduct  by  each  of  the  partners  of  the  professional 
business  of  the  firm. 

It  was  argued  on  the  part  of  the  plaintiff,  that  the  defendant 
Horace  Mules  could  not  be  said  to  conduct  the  business  diligently 
and  faithfully,  when  he  did  not  communicate  with  the  plaintiff  upon 
the  subject  of  the  business ;  but  it  is  to  be  observed,  that  the  drd 
clause  expressly  stipulates  for  each  partner  communicating  with 
the  other  on  matters  of  business,  upon  request ;  and  I  think  there- 
fore that  a  request  at  all  events  was  necessary  to  bring  this  part  of 
the  clause  into  operation ;  and  finding  no  allegation  or  proof  of  any 
such  request,  or  of  any  want  of  diligence  or  faithfulness  on  the  part 
of  the  defendant  Horace  Mules  in  the  conduct  of  the  business 
undertaken  by  him,  I  am  of  opinion  that  the  case  as  to  him  does 
not  fall  within  this  branch  of  the  16th  clause. 
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Smith  I  am  of  opinion  also,  that  the  case  as  to  this  defendant  does  not 

MuLBs.  '^I^  within  the  other  branch  of  the  16th  clause,  which  has  been 
relied  on  upon  the  part  of  the  plaintiff.  In  order  to  bring  the  case 
within  that  part  of  the  clause,  I  think  it  must  be  shown,  not  only 
that  there  was  an  omission  to  enter  receipts,  but  that  the  omission 
was  knowingly  and  wilfully  made;  and  I  think  that  the  plaintiff  has 
failed  to  prove  that  there  was  any  designed  or  wilful  omission  on 

[  *670  ]  the  part  of  the  defendant  Horace  Mules  in  entering  *his  receipts. 
On  the  contrary,  all  the  sums  which  have  been  pointed  out  as 
having  been  received  by  him  and  not  entered  in  the  regular  books 
of  the  partnership,  were,  with  one  exception  only,  entered  in  his 
diary ;  and  the  bill  does  not  allege,  nor  is  it  proved,  that  they  were 
not  entered  at  the  time  when  they  were  received  ;  and  with  respect 
to  the  excepted  item,  it  is  of  small  amount,  and  it  would  be  going 
much  too  far  to  infer  any  culpability  from  the  omission  of  it.  Mr. 
Bridgeman,  it  is  true,  proves  that  this  defendant  admitted  that  he 
had  received  monies  which  he  had  not  entered ;  but  his  evidence 
does  not  show  what  was  the  extent  of  the  omission,  or  that  the 
omission  was  either  knowingly  or  wilfully  made.  The  conclusion 
at  which  I  have  arrived  on  this  part  of  the  case,  is,  that  the 
plaintiff  has  proved  such  a  case  as  entitled  him,  on  giving  a 
proper  notice  for  the  purpose,  to  dissolve  the  partnership  under  the 
16th  clause  of  the  articles  as  ac;ainst  the  defendant  Philip  Mules, 
but  not  as  against  the  defendant  Horace  Mules. 

Has  then  the  partnership  been  well  dissolved  under  the  16th 
clause  of  the  articles  ?  I  am  of  opinion  that  it  has  not,  and  that  the 
notice  given  by  the  plaintiff  did  not  work  a  dissolution  under  that 
clause.  The  clause  provides,  that,  in  the  event  of  a  breach  by  any 
partner,  the  others  or  other  of  the  partners  may  give  notice  to  dis- 
solve ;  and  whatever  might  have  been  the  effect  of  the  plaintiff's 
notice  if  he  had  established  a  breach  by  both  the  defendants,  I 
think  that,  having  failed  to  establish  a  breach  by  Horace  Mules, 
it  was  not  competent  to  the  plaintiff  alone,  without  the  concurrence 
of  that  defendant,  to  give  a  notice  of  dissolution  which  should  be 
effectual  under  the  clause;  and  in  this  state  of  circumstances  I 
think  that  the  plaintiff's  case  for  the  injunction  to  restrain  the 
defendants  from  practising  falls  to  the  ground,  there  being  no  title 
to  the  injunction  unless  the  partnership  be  dissolved  under  the 
16th  clause  of  the  articles. 

[  571  ]  It  cannot  however,  I  think,  be  said,  that  because  the  partner^ 

ship  was  not  effectually  dissolved  under  the  16th  clause  of  the 
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agreement,  by  the  notice  which  was  giv«n,  it  is  therefore  to  be  con-       Smith 

sidered  as  subsisting.     The  conduct  of  the  defendant  Philip  Mules      mulks. 

was  such  as  entitled  the  plaintiff  to  dissolve  as  to  him  ;  though  he 

could  not  alone  do  so  under  the  provisions  of  the   16th  clause. 

The  defendant  Horace  Mules  by  his  answer  adopts  the  notice,  and 

treats  the  partnership  as  dissolved  ;   and  the  plaintiff,  having  given 

the  notice,  cannot  I  think  insist  that  the  partnership  continues. 

I  am  of  opinion,  therefore,  that  the  partnership  must  be  considered 

to  have  been  dissolved  as  on  the  16th  of  May,  1849,  although  not 

with  the  consequences  attaching  to  a  dissolution  under  the  15th 

clause. 

It  then  remains  to  be  considered,  what  is  to  be  done  as  to  the 
ofiQces.  By  the  5th  clause  of  the  articles,  the  defendant  Philip 
Mules  was  forthwith  to  use  his  best  endeavours  to  procure  the 
appointments  to  be  made  and  given  to  the  partnership  firm.  They 
were,  as  between  the  partners,  to  be  considered  as  partnership 
offices.  The  defendant  Horace  Mules  was  to  receive  the  salaries 
attached  to  them  as  his  share  of  the  profits  of  the  business,  so 
long  as  the  defendant  Philip  Mules  continued  in  it ;  and  on  his 
retirement  or  death  the  emoluments  of  the  offices  were  to  be  divisible 
in  the  same  manner  as  the  other  profits  of  the  business.  If  the 
appointments  to  the  offices  had  been  procured  for  the  partnership 
firm,  according  to  the  covenant,  the  plaintiff  would,  upon  the 
dissolution,  either  have  had  a  share  of  the  profits  of  the  offices, 
or  a  chance  of  competing  for  them  ;  but  so  far  from  the  defendant 
Philip  Mules  having  observed  the  covenant  entered  into  by  him, 
he  has  acted  in  direct  breach  of  it ;  and  the  defendants  are  now 
holding  these  offices  for  their  exclusive  benefit  under  his  breach 
of  covenant,  and  in  fraud  of  the  contract  into  which  *he  entered,  C  *^'2  ] 
and  to  which  the  other  defendant  was  a  party.  I  am  much  disposed 
to  think  that  the  5th  clause  of  the  articles,  applying  as  it  does  to 
the  offices,  and  not  merely  to  the  profits  of  the  offices,  is  of  itself 
sufficient  to  constitute  them  partnership  assets,  as  well  after  the 
dissolution  as  during  the  continuance  of  the  partnership;  but 
whether  this  be  so  or  not,  I  think,  that,  under  the  circumstances 
to  which  I  have  referred,  the  defendants  cannot  be  permitted  to 
hold  these  offices  for  their  exclusive  benefit.  The  right  of  the 
defendant  Horace  Mules  to  receive  the  emoluments  of  them  ceased 
with  the  partnership.  The  plaintiff,  not  having  succeeded  in 
effecting  a  dissolution  under  the  16th  clause,  is  not  exclusively 
entitled  to  them ;   and  I  think,  therefore,  the  proper  relief  as  to 
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Smith  these  offices  is,  to  charge  the  defendants  with  the  value  of  them  in 
Mules.  t^®  partnership  accounts.  From  the  nature  of  them  they  cannot 
be  sold,  nor  can  any  manager  or  receiver  be  appointed  to  carry 
them  on.  I  shall,  therefore,  in  the  decree,  give  directions  for  that 
purpose,  as  to  the  three  offices  mentioned  in  the  5th  clause ;  but  I 
cannot  give  such  directions  as  to  the  other  offices,  for  I  do  not  think 
they  are  reached  by  the  6th  clause ;  and  there  being  no  retirement, 
or  death,  or  dissolution  for  misconduct,  I  do  not  think  the  15th  and 
16th  clauses  can  be  held  to  apply  to  them. 

The  defendant  Horace  Mules  has  set  up  the  case  of  his  being  a 
sub-partner  merely,  relying  upon  the  18th  clause  of  the  articles; 
but  this  point  was  not  insisted  upon  at  the  Bar,  and  I  do  not  think 
it  can  be  maintained.  The  clause  in  question,  as  I  construe  it, 
applies  only  to  any  share  which  might  be  assigned  to  this  defendant 
by  the  defendant  Philip  Mules. 

[  673  ]  Declare  the  partnership  dissolved  as  on  the  16th  of  May,  1849. 

Direct  the  usual  accounts  of  the  partnership.  Refer  it  to  the  Master 
to  set  a  value  on  the  three  offices  mentioned  in  the  5th  clause  of 
the  articles,  after  making  a  reasonable  allowance  for  conducting  the 
business  of  the  same — the  defendants  to  be  charged  in  the  partner- 
ship accounts  with  the  value  which  the  Master  shall  so  fix.  Direct 
an  account  of  the  profits  of  the  said  three  offices  received  by  the 
defendants  since  the  dissolution,  the  Master  in  taking  the  account 
to  make  such  reasonable  allowance  as  aforesaid.  Dismiss  the  rest 
of  the  bill,  without  costs.  Beserve  further  directions  and  costs,  so 
far  as  the  bill  is  not  dismissed,  and  subsequent  costs. 

The  Lords  Justices,  on  appeal,  varied  the  order,  by  including,  in 
the  direction  for  valuation,  the  other  offices  (i)  as  well  as  the  three 
offices  mentioned  in  the  5th  clause. 

(1)  The  other  offices  were  clerk  to  Commissioners  of  the  Land  Tax, 
the  trustees  of  the  Honiton  and  Assessed  Tax,  and  Property  Tax,  for 
nminster  Turnpike,  and  clerk  to  the      the  Division  of  Axminster. 
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In  re  TAYLOE'S  SETTLEMENT  (1).  i852. 

(9  Hare,  696-604  ;  S.  C.  22  L.  J.  Oh.  142.)  teh,  9. 

By  a  ujaiTiage  settlement  freehold  estate  and  some  personal  estate  were       tijokeu 
conveyed  and  assigned  to  trustees  upon  trust,  on  the  request  of  the  husband  y.-C. 

and  wife,  duiing  their  joint  lives,  and,  after  the  death  of  either,  upon  the  r  59^  n 
request  of  the  survivor,  to  sell  the  estate,  and  to  stand  seised  and  possessed 
of  the  estate  until  sold,  and  of  the  puichase-money,  in  case  the  same  should 
be  sold,  upon  trust  for  the  husband  for  his  life ;  and,  after  his  decease,  upon 
trust  for  the  wife  for  her  life ;  and  after  the  death  of  the  survivor  of  them 
to  convey  the  estate,  unless  sold,  and  assign  the  personal  estate,  unto  the 
childi-en  and  grandchildren  of  the  marriage,  born  in  the  lifetime  of  the 
husband  and  wife,  as  they  or  the  survivor  should  appoint ;  and,  in  default 
of  appointment,  unto  and  amongst  the  children  of  the  marriage,  equally. 
The  estate  was  taken  by  the  corporation  of  London  under  the  London 
Bridge  Act  (4  Geo.  IV.  c.  50),  and  the  price  having  been  fixed  by  a  jury, 
the  purchase-money  was  paid  into  Court  under  the  Act, — the  trustees  of  the 
settlement  not  making  out  a  satisfactory  title  :  Held,  that,  in  the  absence 
of  any  conveyance  by  the  trustees,  the  sale  must  be  deemed  to  have  been 
effected  under  the  Act  of  Parliament  only;  and,  therefore,  that  the 
purchase-money  was  impressed  with  the  character  of  real  estate  under  the 
3dth  section  of  the  London  Bridge  Act. 

That  the  words  of  request  should  not  be  construed  as  merely  intended  to 
enforce  on  the  trustees  the  obligation  of  sale,  but  as  inserted  for  the  purpose 
either  of  enforcing  obligation  or  giving  discretion,  as  the  context  of  the 
instx'ument  might  require. 

That  the  payment  of  money  into  Court,  owing  to  an  objection  to  the  title, 
and  the  application  of  the  trustees  and  tenants  for  life  for  the  dividends, 
did  not  tend  to  connect  the  sale  with  the  trust,  but  led  to  a  contrary  con- 
clusion, inasmuch  as  the  city  of  London,  having  the  power  to  require  a 
perfect  title  under  their  Act,  would  not  be  likely  to  prefer  an  imperfect  one 
under  the  trust. 

That  there  could  be  no  sale  pursuant  to  the  trust  without  a  conveyance 
of  the  estate  by  the  trustees,  and  the  payment  of  the  purchase-money  to 
them ;  and  if,  after  the  fixing  of  the  price  by  a  jury,  there  had  been  a  con- 
veyance by  the  trustees,  at  the  request  of  the  tenant  for  life,  the  Court 
would  have  held  the  sale  to  have  been  under  the  trust. 

The  questions  were  as  to  the  rights  of  the  parties  in  a  sum  of 
2,897Z.  2«.  8(f.  Consols,  purchased  with  the  proceeds  of  certain 
freehold  houses,  bought  or  taken  by  the  city  of  London  under  the 
London  Bridge  Acts,  and  which  were  paid  into  Court  under  the 
provision  of  those  Acts,  and  in  some  dividends  which  had  accrued 
thereupon. 

The  houses  in  question  were  settled  by  articles  made  upon  the 
marriage  of  William  Taylor  and  Ann  Pye,  in  the  year  1797 ;  and 
which  were  afterwards  effectuated  by  indentures  of  lease  and  release 

(1)  A  settlement  of  real  estate  upon  trustees,  may  operate  as  a  conversion 

trust  to  sell  on  request  of  husband  of  the  real  estate :   AtL-Om.  v.  Dodd 

and  wife  or  of  the  suivivor  of  them,  [1894]  2  a  B.  150,  63  L.  J.  Q.  B.  319, 

and  afterwards  at  the  discretion  of  the  70  L.  T.  660.— O.  A.  S. 
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In  re         of  the  16th  and  17th  of  July,   1798,  made  in  pursuance  of  the 
settlbmbmt.  articles,  and  indorsed  thereon. 

The  articles  bore  date  the  28th  of  October,  1797,  and  were  made 

[  •597  ]  between  William  Taylor  of  the  first  part,  Ann  *Pye  of  the  second 
part,  John  Cook  of  the  third  part,  and  N.  Batten  and  G.  Stewart 
of  the  fourth  part ;  and  thereby  William  Taylor,  with  the  consent 
of  Ann  Pye  and  John  Cook  her  guardian,  covenanted  with 
N.  Batten  and  G.  Stewart,  and  Ann  Pye  directed  and  appointed, 
that,  in  case  the  intended  marriage  should  be  solemnised,  the  said 
houses  and  also  certain  personal  estate  of  Ann  Pye,  therein 
mentioned,  and  the  rents,  dividends,  and  income  thereof,  should 
be  held  upon  the  trusts  thereinafter  declared;  and  that  William 
Taylor  and  Ann  Pye  (she  thereby  consenting)  should,  within  six 
months  after  she  should  attain  her  age  of  twenty-one  years,  make, 
levy,  and  suffer  all  such  deeds,  fines,  recoveries,  and  assurances, 
as  should  be  proper  or  necessary  for  destroying  her  estate  tail  in 
the  said  houses,  and  enlarging  the  said  estate  tail  into  a  fee 
simple,  and  assuring  the  same  houses  and  the  personal  estate 
(subject,  as  to  some  part  of  such  personal  estate,  to  the  life  estate 
therein  mentioned,)  unto  and  to  the  use  of  N.  Batten  and  G.  Stewart* 
upon  trust,  (after  certain  trusts  to  lease  the  houses,)  upon  the 
request  of  William  Taylor  and  Ann  Pye  during  their  joint  lives, 
and,  after  the  death  of  either,  upon  the  request  of  the  survivor,  to 
sell  the  same  houses  in  manner  therein  mentioned,  and  to  invest 
the  monies  produced  by  such  sale  and  the  personal  estate  as  therein 
mentioned,  and  to  stand  seised  of  the  said  houses  until  sold,  and 
the  personal  estate,  and  the  produce  thereof,  and  the  produce  of 
the  houses,  in  case  the  same  should  be  sold,%nd  the  rents,  dividends, 
and  income  thereof,  upon  trust  for  William  Taylor  and  his  assigns 
for  his  life,  and  after  his  decease,  for  Ann  Pye  and  her  assigns  for 
her  life,  and  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  convey  the  same  bouses,  unless  sold,  and  assign  the  personal 
estate,  unto  or  for  the  benefit  of  all  and  every  or  any  one  or  more 
of  the  children  and  grandchildren  or  other  issue  of  the  said  intended 
marriage  (born  in  the  lifetime  of  William  Taylor  and  Ann  his  wife, 

[  ♦698  ]  or  one  of  them),  as  *  William  Taylor  and  Ann  his  wife  jointly,  or 
as  the  survivor  of  them,  should  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  upon  trust  to  convey  the  same  houses, 
unless  sold,  and  assign  the  personal  estate  unto  the  child,  if  only 
one,  and  if  more  than  one  unto  or  between  and  amongst  all  the 
children  of  William  Taylor  and  Ann  his  wife,  equally  as  tenants  in 
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common,  and  his,  her,  or  their  heirs,  executors,  &c.,  respectively,         in  re 
with  benefit  of  survivorship  in  case  of  the  death  of  sons  under  skttlembkt. 
twenty-one,  or  of  daughters  under  that  age  and  unmarried. 

Ann  Taylor  attained  twenty-one  on  the  6th  of  February,  1798; 
and  in  or  as  of  Easter  Term  in  that  year,  a  recovery  was  suffered 
of  the  settled  property,  pursuant  to  the  covenant  in  the  marriage 
articles,  and  the  settlement  indorsed  thereon,  whereby  the  houses 
in  question  were  declared  to  be  vested  in  N.  Batten  and  G.  Stewart, 
in  fee,  upon  the  trusts  expressed  in  the  articles. 

There  was  issue  of  the  marriage  nine  children,  who  attained 
twenty-one. 

The  Act  for  the  building  of  London  Bridge  passed  in  1823  (i). 
A  further  Act  was  passed  in  1827  (2),  the  provisions  of  which,  so 
far  as  they  relate  to  this  question,  were  substantially  the  same  as 
those  in  the  former  Act.  The  houses  comprised  in  the  settlement 
fell  within  the  provisions  of  these  Acts;  and  the  parties  not  agreeing 
as  to  the  price,  a  jury  was  summoned,  who  fixed  the  price  at  2,200^., 
and  that  sum  was  paid  into  the  Court  of  Exchequer  under  the 
provisions  of  the  Acts.  The  Consols  in  question  were  the  proceeds 
of  this  sum. 

In  the  year  1829,  G.  Stewart,  the  then  surviving  trustee  of  the  [  599  ] 
articles  and  settlement,  and  William  Taylor  and  Ann  his  wife,  the 
tenants  for  life,  presented  their  petition  to  the  Court  of  Exchequer, 
stating  the  settlement  and  the  foregoing  facts ;  and  that  an  abstract 
of  the  petitioners'  title  was  delivered  to  the  solicitor  of  the  cor- 
poration of  London,  and  the  same  was  objected  to ;  and  that  the 
petitioners  were  not  able  to  make  a  good  title  to  the  said  messuages 
and  the  land  whereon  the  same  were  standing,  to  the  satisfaction 
of  the  said  corporation,  although  the  petitioners  and  their  pre- 
decessors in  estate  had  been  in  possession  of  the  premises,  and 
received  the  rents  thereof,  as  thereinbefore  stated;  stating  also 
that  the  chief,  and,  as  the  petitioners  believed,  the  only  grounds  of 
objection  to  their  title,  were — that  it  was  not  deduced' back  to  a 
period  of  sixty  years  prior  to  the  then  present  time,  and  that  the 
identity  of  one  of  the  said  messuages  was  not  satisfactorily  made 
out;  and  praying,  that,  after  payment  of  the  extra  costs  of  the 
petitioners,  the  residue  of  the  2,200Z.  might  be  invested  in  Consols 
to  the  account  of  the  petitioner  ''  George  Stewart,  in  the  matter  of 

(1)   4     Oteo.     rV.     c.     60    (public  from  the  corresponding  sections  of  the 

general).      The    sections  material  to  Lands  Clauses  Consolidation  Act. 

this  subject  are,  18,  24,  26,  27,  34,  35,  (2)  7   &  8  Geo.  IV.  c.  xxx.  (local 

38,  and  39,  which  do  not  greatly  differ  and  personal). 
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Id  re        Taylor's  marriage  settlement ; "  and  that  the  dividends  might  be 

Sbttlement.  P&id  to  William  Taylor,  during  his  life,  and  afterwards  to  Ann  his 

wife,  for  her  life,  if  she  should  survive  her  husband.     By  an  order 

made  upon  this  petition,  the  proceeds  were  directed  to  be  invested, 

and  the  dividends  paid  to  William  Taylor  during  his  life. 

In  August,  1839,  Charles,  one  of  the  nine  children  who  had 
attained  twenty-one,  died  intestate,  leaving  William  Taylor  the 
father,  his  heir.  In  November,  1848,  William,  another  of  the  nine 
children,  also  died  intestate,  leaving  two  infant  daughters,  Jane 
and  Mary,  his  heirs.  His  widow  administered  to  him. 
[  •eoo  ]  In  December,  1848,  William  Taylor  the  father  made  *his  will, 

by  which  he  devised  his  real  estate  to  trustees,  upon  trust  for  sale, 
and  directed  that  the  proceeds  of  such  sale  should  form  part  of 
the  residue  of  his  personal  estate ;  and  he  gave  the  residue  of  bis 
personal  estate  to  his  trustees,  upon  trust,  to  get  in  and  receive 
the  same,  and  sell  and  dispose  of  and  convert  into  money  all  such 
part  or  parts  as  should  not  consist  of  monies  and  securities  for 
money,  and  to  stand  possessed  of  the  proceeds  thereof,  and  of  all 
other  his  residuary  personal  estate,  and  the  monies  to  arise  from 
the  sale  of  his  real  estate,  upon  trust  for  his  sons  and  daughters 
Henry,  Edward,  John  Seymour,  and  Horatio,  Anna,  Caroline,  and 
Emily,  in  equal  proportions,  share  and  share  alike. 

Edward,  one  of  the  sons  and  residuary  legatees,  died  after  the 
date  of  the  will,  but  in  the  lifetime  of  William  Taylor  the  father, 
whom  he  left  his  heir. 

William  Taylor  the  father  died  on  the  4th  of  June,  1849,  leaving 
Ann  his  widow  surviving,  and  also  leaving  Jane  and  Mary,  the 
daughters  of  his  son,  William,  his  co-heirs-at-law.  Ann  the  widow 
died  in  April,  1850. 

The  petition  was  presented  by  several  of  the  surviving  children, 
stating,  that,  as  to  the  three  ninth  parts  of  William,  Edward,  and 
Charles,  it  was  doubtful  whether  the  same  passed  as  real  or  personal 
estate  at  the  time  of  their  death,  and  praying  for  the  distribution 
of  the  fund. 

The  question  of  conversion  was  argued  by 

The  Solicitor-Oeneral  and  Mr.  G.  L.  Russell  for  the  petitioners, 
and 

Mr.  Eolt,  Mr.  J.  Baily,  Mr.  W.  D.  Lewis,  Mr.  Batten,  Mr. 
[  •601 J       *Ayrton,  and  Mr.  Sivipson,  for  the  other  parties.      [Triquet  v. 
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Thornton  (l),  Thomtonv.  Hawley  (2),  PhUlipa  v.  Phili^M  (8),  Fiteh  v.         In  re 

Tati«ob*b 
Weber  (4),  In  re  Cross's  Estate  (6),  £a?  parte  Emily  Hawkins  (6),  and  sbttlbmi«t. 

other  cases,  were  cited.] 

Thb  Vicb-Chancbllob  : 

The  first  question  which  was  argaed,  was,  whether  the  estate 
comprised  in  the  articles  and  settlement  was  converted  into  per- 
sonalty by  the  operation  of  those  instruments,  or  by  the  joint 
operation  of  the  instruments  and  of  the  Acts  of  Parliament.  The 
widow  and  administratrix  of  William,  one  of  the  children,  contending 
that  it  was,  and  that  she  was  therefore  entitled  to  his  ninth  of  the 
proceeds ;  and  his  daughters  and  coheirs  on  the  other  hand  con- 
tending that  it  was  not,  and  that  his  ninth  of  the  proceeds  descended 
to  them  as  real  estate. 

I  am  of  opinion  that  the  estate  was  not  converted  into  personalty 
by  the  articles  and  settlement,  or  by  the  conjoined  operation  of 
those  instruments  and  of  the  Acts  of  Parliament;  and  that,  so 
far  as  this  point  affects  the  question,  the  daughters  therefore  are 
entitled  to  this  one-ninth  as  real  estate. 

With  respect  to  the  articles  and  settlement,  taken  by  themselves, 
the  estate,  when  put  into  settlement,  was  real,  *and  I  think  it  was  [  *602  ] 
not  meant  by  the  articles  or  settlement  that  it  should  become 
personal,  unless  the  husband  and  wife  or  the  survivor  of  them 
requested  it  to  be  sold.  The  last  provision  of  the  articles  appears 
to  me  to  be  decisive  upon  this  point :  if  sold  pursuant  to  the  trusts 
it  was  to  be  personal,  and  if  no  such  sale  took  place  it  was  to 
remain  and  be  considered  as  real  estate,  and  the  sale  was  to  be 
upon  the  request  of  the  husband  and  wife,  or  the  survivor  of 
them. 

It  was  said,  that  the  words  of  request  might  be  construed  as 
intended  merely  to  enforce  on  the  trustees  the  obligation  of  sale ; 
and  Thornton  v.  Hawley  (2)  was  cited  in  support  of  that  view ;  but 
I  think  that  case  has  no  bearing  upon  the  present.  In  that  case, 
there  was  to  be  a  sale  after  the  deaths  of  the  husband  and  wife,  at 
the  request  of  the  executors  or  administrators  of  the  survivor ;  but 
in  the  present  case,  the  sale  is  to  be  made  only  on  the  request  of 
the  husband  and  wife,  or  the  survivor.     There  is  no  trust  for  sale, 

(1)  13  Yea.  345.  See  7  R.  E.  366.     (4)  77  E.  B.  66  (6  Hare,  143). 

(2)  7  R.  E.  359  (10  Ves.  129).         (5)  Ante,  p.  82. 

(3)  36  E.  E.  413  (1  My.  &  K  649).     (6)  60  E,  «,  405  (13  Sim.  569). 
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In  re        and  no  power  to  sell  after  the  death  of  the  survivor.    It  is.  I  think. 
Tatlor*b 
Settlement,  obvious,  that  the  words  of  request  must  in  cases  of  this  nature  be 

construed  as  inserted  for  the  purpose  either  of  enforcing  obligation 
or  of   giving  discretion,  as  the  context  of   the  instrument  may 
require;  and  to  construe  them  in  the  present  case  as  inserted 
merely  for  the  purpose  of  enforcing  obligations  would,  as  it  seems 
to  me,  be  quite  inconsistent  with  the  proviso  to  which  I  have 
referred.    If,  therefore,  there  has  been  any  conversion  of  the  whole 
of  the  estate  in  the  present  case,  it  must,  in  my  opinion,  have  been 
by  the  conjoint  operation  of  the  articles  and  settlement  and  of  the 
Acts  of  Parliament,  but  I  think  that  the  articles  and  settlement 
and  the  Acts  of  Parliament  cannot,  in  the  present  case,  have  any 
conjoint  operation.     It  is  clear   that  this  sale  was  compulsory 
[  ♦60S  ]       ♦down  to  the  period  of  the  price  being  fixed  by  the  jury,  and  if  its 
character  was  afterwards  changed,  how  happens  it  that  there  waa 
no  conveyance  by  the  trustees?      How  could  there   be  a  sale 
pursuant  to  the  trusts  without  the  estate  being  conveyed  by  the 
trustees,  and  the  purchase-money  being  paid  to  them?    It  was 
attempted  to  connect  the  sale  both  with  the  Acts  of  Parliament  and 
with  the  trusts,  by  means  of  the  petition ;  but  it  is  clear  from  the 
petition  that  the  money  was  paid  into  Court  in  consequence  of  a 
defect,  or  supposed  defect  in  the  title ;  and  this  circumstance,  so  far 
from  connecting  the  sale  with  the  trust,  seems  to  me  to  lead  directly 
to  the  opposite  conclusion,  for  the  city  had  power  to  acquire    a 
perfect  title  under  the  Acts  by  paying  the  money  into  Court ;  and 
surely  it  cannot  be  supposed,  that,  having  the  power  to  acquire  a 
perfect  title  under  the  Acts,  they  preferred  an  imperfect  one  under 
the  trusts.     If,  indeed,  after  the  price  was  fixed  by  the  jury,  there 
had  been  a  conveyance  to  the  city  by  the  surviving  trustee,  on  the 
request  of  the  tenants  for  life,  I  am  very  much  disposed  to  think 
that  the  sale  must  have  been  considered  to  have  been  a  sale  under 
the  trusts;  and  I  think  it  my  duty  therefore  to  be  further  satisfied 
by  affidavit  upon  that  point ;  but  in  the  absence  of  such  a  convey- 
ance, I  am  of  opinion  that  this  sale  must  be  considered  to  be  a  sale 
under  the  Act  of  Parliament  only,  and  therefore,  that  the  purchase- 
money  was  impressed  with  real  uses  under  the  35th  section  of  the 
first  Act ;  for  I  think  that  the  rights  of  the  parties  could  not  be 
varied  by  the  money  being  paid  in  under  a  different  section ;  and 
indeed  the  sections  of  the  Acts  under  which  monies  were  to  be  paid 
in  upon  defective  titles,  seem  to  me  to  have  left  it  open  to  the 
Court  to  deal  with  such  mopies,  whw  paid  in,  either  under  any 
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other  section  of  the  Acts,  or  in  any  other  manner  which  to  the        in  re 
Court  should  seem  just.  Settlement. 

A  further  question,  which  was  argued  in  this  case,  was,  ^whether,  [  *604  ] 
supposing  that  the  whole  estate  was  not  converted  into  personalty, 
William  Taylor,  the  father,  might  not,  nevertheless,  be  held  to 
have  elected  to  take,  as  personal  estate,  the  two-ninths  to  which  he 
became  entitled  as  heir  to  his  sons ;  so  that  those  two-ninths  would 
pass  by  his  will  as  personal  estate :  and  Tiiquet  v.  Thornton  (l)  was 
cited  upon  that  point.  The  argument  was  rested  entirely  upon  the 
language  of  the  will;  and  I  think  the  trust  for  sale  does  raise 
some  doubt  upon  it,  for  it  seems  difficult  to  suppose  that  the 
testator  could  intend  to  include  in  a  trust  for  sale  of  real  estate 
what,  although  in  the  view  of  this  Court  real  estate,  actually 
existed  in  the  shape  of  funded  property ;  but,  having  regard  to  the 
fact  that  these  funds  are  not  the  only  real  estate  comprised  in  the 
trust,  and  still  more  to  the  fact  that  the  wife,  who  was  living,  had 
a  right  to  insist  upon  the  whole  of  the  funds  being  actually  invested 
in  the  purchase  of  land,  I  think  it  would  not  be  a  sound  construc- 
tion of  the  will  to  hold  that  this  provision  amounted  to  an  election 
by  the  testator;  and  I  see  nothing  else  in  the  will  which  can 
warrant  such  a  conclusion. 

I  am  of  opinion,  therefore,  that  the  two-ninths  in  question  were 
devised  by  the  will  of  William  Taylor  as  real  estate ;  and  I  think 
it  clear  that  his  will  did  not  operate  an  out  and  out  conversion,  so 
as  to  entitle  his  next  of  kin,  as  against  his  heirs,  to  the  one-seventh 
which  lapsed  by  the  death  of  Edward.  It  operated  conversion  only 
for  the  purposes  of  the  will;  and  the  daughters,  therefore,  are 
entitled  to  that  one-seventh  of  two-ninths. 

A  question  was  then  raised,  whether  the  daughters  took  this 
share  as  real  or  personal  estate.  This  point  is  not,  I  think,  ripe 
for  decision ;  but  I  have  no  doubt  upon  it.  The  daughters  take 
their  share  as  personal  estate. 


JONES  V.  MAGGS(2).  issa. 

'  JUarch  12,  16, 

(9  Hare,  605—608 ;  S.  C.  22  L.  J.  Ch.  90 ;  16  Jur.  326 ;  19  L.  T.  0.  S.  2 1 3.)  27. 

Where  a  gift  to  children  is  not  made  or  secured  to  them  out  of  property  turner 

springing  from  or  settled  upon  their  parents,  and  there  is  nothing  in  the  Y.-O.  ' 

nature  or  context  of  the  instrument  to  impress  upon  the  gift  the  character  r  ^^  n 
of  a  portion,  it  is  not  a  portion  within  the  meaning  of  the  2nd  section  of  the 

(1)  13  Ves.  345.    See  7  B.  B.  366.         (2)  Re  Walker  (1886)  54  L.  T.  794. 
B.B. — VOL.  LXXXIX.  88 
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JoMBB  Thellosson  Act ;  and  the  drcumstanoe,  that  the  gift  is  a  part  of  the  estate 

f .  of  which  the  parent  is  the  residuary  legatee,  has  not  the  effect  of  impressing 

Maoob.  ^g  gjl^  ^^  ^g  character  of  a  portion. 

There  is  no  reason,  and  it  is  contrary  to  the  policy  of  the  Thellusson  A.ct, 
to  put  a  strained  or  forced  construction  on  the  term  '*  portions  for  children  " 
contained  in  the  2nd  section  of  that  Act. 

Under  the  Thellusson  Act,  tbe  residuary  legatee  was  held  to  he  entitled, 
4tt  tke  expiration  of  twenty- one  years,  to  the  accumulations  of  a  legacy 
given  to  the  children  of  the  testatrix^s  brother,  and  directed  to  be  divided 
amongst  them  when  they  should  attain  twenty -one. 

Ann  Jones,  by  her  will,  dated  in  1826,  gave  to  the  defendant 
Maggs  and  another  her  residuary  estate,  upon  trust,  to  invest  2002. 
in  4Z.  per  cent.  Annuities,  and  to  receive  and  invest  the  dividends 
arising  therefrom  from  time  to  time  in  the  same  stock,  to  form  an 
accumulating  fund,  until  the  child  of  her  brother  T.  P.  Jones  should 
attain  twenty-one ;  and  on  that  event,  upon  trust  to  divide  the  said 
stock,  with  its  accumulations,  in  equal  shares,  between  all  the 
children  of  her  said  brother  who  should  then  be  living,  and,  if  only 
one  of  such  children  should  then  be  living,  to  pay  the  same  to 
such  child ;  and  the  testatrix  gave  her  residuary  estate,  after  the 
investment  of  the  200i.,  to  her  said  brother. 

The  testatrix  died  in  1826,  and  left  her  said  brother  T.  P.  Jones 
her  sole  next  of  kin.  T.  P.  Jones  was  married  at  the  death  of  the 
testatrix,  and  had  one  child,  who  afterwards  died  in  infancy,  and 
he  had  no  other  issue.  T.  P.  Jones  married  a  second  wife,  who,  at 
the  time  the  claim  was  filed,  was  forty-three  years  of  age,  the 
husband  being  about  sixty.  The  fund  was  increased  to  S73Z.  6«.  6d. 
New  8J  per  cents, 

T.  P.  Jones,  in  1850,  filed  his  claim  for  the  dividends  which  had 
accrued  subsequently  to  the  expiration  of  twenty-one  years  from 
the  death  of  the  testatrix. 

Mr.  E.  F.  Smith  for  the  plaintiflf. 

[  606  ]  Mr.  Karslake  for  the  defendant,  the  trustee,  representing  the 

interests  of  unborn  children  of  the  plaintiff. 

[Haky  v.  Bannister  (i),  Holland  v.  Prio^-  (2),  Shaw  v.  Rhodes  (8), 
O'Neill  V.  lMcas(4,),  Eyre  v.  Marsden{fi),  Ellis  v.  Maxwell  {e), 
Elbome  v.  Qoode  (7),  The  Corporation  of  Bridgnorth  v.  Collins  (8), 

(1)  20  B.  B,  299  (4  Madd.  273).  (5)  48  B.  B,  73  (2  Keen,  564). 

(2)  36  B.  B.  316  (1  My.  &  K.  237).  (6)  52  B,  B.  235  (3  Beav.  687,  596). 

(3)  43  B.  B.  161  (1  My.  ft  Cr.  135).  (7)  65  B.  B.  557  (14  Sim.  165). 

(4)  53  B,  B.  72  (2  Keen,  313).  (8)  74  B.  B.  153  (15  Sim.  588). 
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Halford  v.  Stains  (i),  Beech  v.   Lord  St.    Vincent  (2),   Morgan  v.        Jokks 
Morgan  (3),  Wilson  v.  Wilson  (4),  Bourne  v.  Buckton  (5),  were  cited.]       magos. 

Thb  Yice-Chancbllob  : 

There  is  no  doubt  in  this  case  that  there  can  be  no  further 
accumulation  of  the  dividends  of  this  sum  of  stock,  consistently 
with  the  Thellusson  Act,  unless  the  clause  which  directs  it  be 
within  the  protection  of  the  second  section  of  that  Act.  The  only 
part  of  the  second  section  which  is  applicable,  is  this  :  ''  Provided 
always,  and  be  it  enacted,  that  nothing  in  this  Act  contained  shall 
extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  provision 
for  raising  portions  for  any  child  or  children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement,  or  devise,  or  to 
any  direction  touching  the  produce  of  timber  or  wood  upon  any 
lands  or  tenements ;  but  that  *all  such  provisions  and  directions  [  *607  ] 
shall  and  may  be  made  and  given  as  if  this  Act  had  not  passed." 

The  question  then  is,  whether  the  sum  of  2002.  here  given,  and 
the  dividends  and  accumulations,  be  or  be  not  a  portion  within  the 
meaning  of  that  section.  I  see  no  reason  for  putting  a  strained 
interpretation  upon  the  expression  "  portions  for  children,"  used  in 
this  Act.  It  would  be  contrary  to  the  policy  of  the  Act  to  do  so, 
and  would  afford  a  ready  means  of  escaping  from  its  provisions. 

Is  this  then  a  provision  for  raising  portions  within  the  fair 
meaning  of  the  words  of  the  Act?  I  think  not.  Portions  for 
children  are,  I  think,  generally  understood  to  be  sums  of  money 
secured  to  them  out  of  property  springing  from  or  settled  upon  their 
parents;  and  although  there  may,  no  doubt,  be  cases  in  which 
provisions  for  children  out  of  property  in  which  the  parents  take  no 
interest  may  well  be  called  portions,  I  think  that  such  provisions 
would  only  receive  that  designation  where  the  nature  or  context  of 
the  instrument  gives  them  that  character.  Where  there  is  a  gift  to 
children  both  of  capital  and  income,  and  there  is  nothing  in  the 
nature  or  context  of  the  instrument  to  impress  upon  the  gift  the 
character  of  a  portion,  I  do  not  think  it  would  be  called  a  portion 
in  the  ordinary  sense  of  the  word,  or  ought  to  be  so  considered 
within  the  meaning  of  this  Act  of  Parliament;  and  the  cases  of 

(1)  80  B.  E.  126  (16  Sim.  488).  170). 

(2)  84  B.  E.  398  (3  De  G.  &  Sm.  (4)  Ante,  p.  89. 
678).  (5)  Ante,  p.  220. 

(3)  87  B.  B.  333  (4  De  G.  &  Sm. 

88—2 
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Jones 
Maggs. 


[608] 


Eyre  v.  Marsden  (i)  and  Bourne  v.  Biu:kton  (2)  support  this  view. 
In  the  present  case,  the  whole  of  the  200^.,  with  all  the  accumula- 
tions upon  it,  is  given  to  the  children ;  and  there  is  clearly  nothing 
in  the  nature  of  the  instrument  by  which  the  gift  is  made,  to 
impress  upon  it  the  character  of  a  portion. 

It  was  said,  however,  that  the  context  of  the  will  impressed  that 
character  upon  the  gift,  as  the  residue  is  given  to  the  parent,  and 
the  legacy  would  be  a  deduction  from  the  residue ;  but  when  it  is 
said  that  the  legacy  is  a  deduction  from  the  residue,  it  is  so  in  no 
other  sense  than  that  the  residue  would  be  greater  if  the  legacy  was 
not  given.  The  legacy  is  given  out  of  the  general  estate,  and  not 
out  of  the  residue,  and  if  this  legacy  is  to  be  construed  to  be  a 
portion,  every  legacy  given  to  a  child  of  a  residuary  legatee  must, 
as  it  seems  to  me,  be  so  construed,  and  thus  the  Act  would  be 
wholly  defeated. 

The  case  of  Beech  v.  Lord  St.  Vincent  has  not,  I  think,  any 
bearing  upon  the  question.  There  the  parent  took  the  estate  out 
of  which  the  provision  for  the  children  was  made,  and  the  provisions 
for  the  children  had  in  every  respect  the  character  of  portions.  I 
must,  in  this  case,  declare  the  plaintiff  entitled,  as  residuary  legatee, 
to  the  dividends  which  accrued  due  after  the  expiration  of  twenty-one 
years  from  the  decease  of  the  testatrix. 


1852. 
AfaroJi  13,  25. 

TUSNBB, 
V.-C. 

[60»] 


BURROUGHES  v.  BROWNE. 

(9  Hare,  609—616 ;  S.  C.  22  L.  J.  Ch.  148.) 

PendiDg  a  dispute  respecting  the  title  to  land  contracted  to  be  sold,  and 
to  avoid  the  question  as  to  the  interest  of  the  purchase-money,  the  vendor 
gave  the  purchaser  the  opportunity  of  investing  the  purchase- money  in 
Consols  in  the  joint  names  of  the  vendor  and  purchaser,  provided  the 
investment  was  made  by  a  certain  day,  and  the  purchaser  made  the  invest- 
ment accordingly :  Held,  that  the  vendor,  having  proposed  the  investment, 
could  not  have  charged  the  purchaser  with  the  loss,  if  the  funds  had  fallen, 
and  that  the  vendor  was  entitled  to  the  benefit  accruing  from  the  funds 
having  risen. 

A  purchaser  cannot  throw  upon  a  vendor  the  risk  of  an  investment  of 
the  purchase-money ;  and  if  he  makes  a  payment  to  or  on  account  of  the 
vendor  in  respect  of  the  purchase-money,  the  money  paid  becomes  the 
property  of  the  vendor,  so  that  the  purchaser  can  claim  no  benefit  of  any 
investment  which  the  vendor  may  make. 

The  plaintiffs  were  the  vendors  of  an  estate,  which  was  put  up  to 
sale  by  public  auction  on  the  14th  of  May,  1847.  One  of  the 
conditions  of  sale  provided,  that  each  purchaser  should,  immediately 

(1)  48  B.  E.  73  (2  Keen,  564).  (2)  AnU,  p.  220. 
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after  the  sale,  pay  to  the  plaintiffs'  agent,  and  who  was  in  fact  one  Bobroughbs 
of  the  vendors,  lOL  per  cent.,  in  part  of  the  purchase-money,  and  Bbowne. 
should  pay  the  remainder  of  the  purchase-money  on  the  11th  of 
October  then  next.  That,  on  payment  of  the  remainder,  each  pur- 
chaser should  be  entitled  to  a  conveyance  and  possession ;  that  all 
outgoings,  to  the  11th  of  October,  should  be  paid  by  the  vendors ; 
and  if  the  purchase  should  not  be  then  completed,  each  purchaser 
should  from  that  day  pay  to  the  vendors  interest  on  the  purchase- 
money  unpaid,  at  the  rate  of  51,  per  cent,  per  annum.  The 
defendant  became  the  purchaser  of  Lot  16,  at  the  auction,  for 
8,6502.,  and  paid  the  deposit  of  365!.  Soon  afterwards,  3,280!.,  the 
whole  balance  of  the  purchase-money,  with  the  exception  of  51., 
was  laid  out  in  the  purchase  of  stock ;  and  the  stock  having  greatly 
risen  in  value,  the  plaintiffs  filed  their  bill  in  June,  1851,  against 
the  purchaser,  praying  a  specific  performance  of  the  contract,  and 
a  transfer  of  the  stock,  and  of  the  dividends  which  had  accumulated 
thereon.  The  only  question  was,  whether  the  plaintiffs,  the  vendors, 
were  entitled  to  the  benefit  resulting  from  the  investment. 

The  investment  was  made  under  the  following  circumstances: 
The  abstract  having  been  delivered,  and  it  appearing  that  there 
would  be  difficulties  in  the  completion  of  the  purchase,  the  pur- 
chaser's solicitor,  on  the  25th  of  September,  1847,  wrote  a  letter  to 
the  plaintiffs'  agent,  *who  throughout  acted  as  the  vendors'  solicitor,  [  ^eio  ] 
in  which  he  said  that  his  client's  money  was  in  the  Bank,  and  that 
if  the  requisitions  were  not  complied  with,  and  the  purchase  com- 
pleted by  the  time  fixed,  he  would  not  pay  more  than  Bank  interest. 
In  answer  to  this  letter  the  plaintiffs'  solicitor  said,  that  his  clients 
would  require  51.  per  cent,  interest  from  the  11th  of  October  on  the 
unpaid  purchase-money.  On  the  8th  of  October  the  defendant's 
solicitor  again  wrote  to  the  plaintiffs'  solicitor,  and,  after  referring 
to  the  differences  which  existed,  said  :  *'  Would  it  not  be  better  for 
all  parties  to  leave  the  points  in  difference  to  some  eminent  con- 
veyancer, and  in  the  meantime,  to  avoid  the  question  of  interest,  to 
invest  the  purchase  money  in  the  usual  way."  To  this  the  plaintiffs' 
solicitor  replied,  on  the  19th  of  October :  "  As  the  purchase  ought 
to  be  completed  on  the  llfch  instant,  I  shall  abide  entirely  by  the 
conditions;  and  if  I  think  it  necessary  to  take  an  opinion  of 
counsel,  I  shall  take  it  for  the  vendors  only."  On  the  20th  of  . 
October  the  purchaser's  solicitor  again  wrote  to  the  vendors' 
solicitor,  and  repeated,  that,  his  client's  money  having  been  ready 
at  his  banker's,  and  making  only  a  small  interest,  he  would  not 
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Bdbiiouohes  consent  to  pay  more  than  his  money  made.  And  to  this  letter  the 
Bbownb.  vendors'  solicitor  replied  on  the  21st  of  October :  "  I  shall  require 
BL  per  cent,  interest  from  the  11th  instant ;  but,  as  I  have  given 
Messrs.  Mitchell  and  Clarke  (who  were  concerned  for  purchasers  of 
other  lots),  the  opportunity  of  investing  their  clients'  purchase- 
money  in  Consols,  in  the  joint  names  of  one  of  their  firm  and 
myself,  provided  the  same  be  invested  by  this  day,  I  will  give  your 
client  a  similar  privilege,  provided  he  invests  it  before  Wednesday 
next,  and  forthwith  sends  me  the  stock  receipt."  On  the  28rd  of 
October  the  purchaser's  solicitor  wrote  to  the  vendors'  solicitor  that 
he  had  given  instructions  for  the  investment  of  the  balance  of  the 
purchase-money  in  the  joint  names  of  the  purchaser  and  the 
[  *6ii  ]  vendors'  solicitor;  and  the  latter  *in  his  reply,  dated  the  27th  of 
October,  said,  *'  I  am  glad  to  hear  you  have  invested  the  money, 
and  I  shall  be  still  better  pleased  if  it  was  invested  on  Saturday 
last,  as  it  should  have  been."  On  the  same  day  the  purchaser's 
solicitor  sent  the  stock  receipt  to  the  plaintiffs'  solicitor,  intimating 
at  the  same  time,  that,  by  a  mistake,  a  less  sum  than  the  balance 
by  about  51.  had  been  invested,  adding,  '*  the  increased  price  of  the 
funds  will  make  this  however  a  matter  of  no  consequence.  I  will 
thank  you  to  acknowledge  the  receipt  of  the  stock  receipt  per  return 
of  post,  and  to  state  in  yours  briefly  that  it  is  the  balance  of 
Mr.  Browne's  purchase-money ;  and  that  it  has  been  invested  in 
your  joint  names  to  avoid  the  question  of  interest,  and  to  be  kept 
invested  until  certain  points  in  difference  as  to  the  title  shall  be 
determined  and  the  purchase  completed."  To  this  the  vendors' 
solicitor  replied,  on  the  28th  of  October,  acknowledging  the  stock 
receipt,  and  afterwards,  on  the  80th  of  October,  more  fully  as 
follows  :  '*  I  acknowledge  that  the  sum  of  8,279Z.  18«.  lOd.  sterling, 
invested  by  you  in  the  joint  names  of  myself  and  Mr.  Browne,  is  on 
account  of  the  purchase-money  of  Lot  16  of  the  estate  belonging  to 
the  Burroughes'  family,  purchased  by  Mr.  Browne  on  the  14th  of 
May  last." 

The  correspondence  between  the  parties  related  to  the  title,  with- 
out reference  to  the  invested  fund,  until  the  8th  of  April,  1848, 
when  the  vendors'  solicitor  wrote  to  the  purchaser's  solicitor — **  I 
presume  your  client  will  not  object  to  execute  a  power  of  attorney 
to  receive  the  dividends  of  the  stock  invested  in  my  name  and 
his.  The  abstract,  with  your  observations,  is  before  Mr.  Jarman." 
In  answer  to  this,  the  purchaser's  solicitor  replied —  "  I  have  seen 
Mr.  Browne  to-day,  and  as  your  papers  are  before  counsel  he  hopes 
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the  whole  matter  will  shortly  be  wound  up ;  and  unless,  therefore,  bubbouombs 
it  be  at  all  a  matter  of  moment  with  your  clients,  he  would  prefer  beownb. 
letting  the  dividends  *8tand  over  until  a  final  setttlement  takes  [  *612  ] 
place."  On  the  17th  of  the  same  month,  the  vendors'  solicitor 
again  wrote :  ''  Mrs.  Burroughes'  income  is  very  limited,  and  she 
will  sustain  very  serious  inconvenience  if  she  receives  neither 
rent  nor  interest  for  her  Wymondham  estate.  Notwithstanding 
the  investment  of  the  money,  I  conceive  that  Mr.  Browne  is  a 
trespasser,  for  having  continued  in  possession  after  the  expiration 
of  the  notice  to  quit ;  and,  therefore,  if  he  will  not  give  facility  to 
the  receipt  of  the  dividends  by  Mrs.  Burroughes,  I  must,  in  self- 
defence,  take  such  steps  as  I  legally  may  for  the  recovery  of  the 
possession  of  the  land.  If  he  acquiesces  in  my  proposal  I  shall  be 
satisfied.  I  am  very  anxious  to  bring  the  matter  to  as  early  a  settle- 
ment as  possible ;  but  when  once  it  becomes  necessary  to  consult 
conveyancers,  it  is  impossible  to  say  when  a  settlement  may  be 
expected."  The  subsequent  correspondence  did  not  afiect  the 
question  in  the  suit. 

Sir  W.  P.  Wood  and  Mr.  Hiihp  Clarke^  for  the  plaintiffs. 

Mr,  Holt  and  Mr.  Fooks,  for  the  defendant. 

[Roberts  y,  Ma$$ey{\),  Acland  v.  Gaigford{2),  OeUv,  Watson  (8), 
Salisbury  v.  Hatcher  (4),  Humphries  v.  Home  (5),  Monro  v.  Taylor  (6), 
and  De  Visme  v.  De  Visme  (7),  were  referred  to.] 

The  Yige-Chancellor  : 

This  question  must,  I  think,  depend  on  what  was  the  *true  ['fiia] 
meaning  of  the  agreement  between  the  parties,  and  not  upon  any 
general  rule  of  law  as  to  the  effect  of  the  investment  of  purchase, 
money ;  for,  the  parties  having  come  to  an  agreement  upon  the 
subject,  I  think  that  their  rights  must  be  governed  by  the  agree- 
ment into  which  they  have  entered ;  and  the  general  rules  of  law 
can  be  looked  at  only  so  far  as  they  may  throw  light  upon  the  terms 
of  the  agreement. 

The  general  rules  upon  the  subject  do  not  appear  to  me  to  be  open 
to  much  doubt.  A  purchaser  cannot  throw  upon  the  vendor  the 
risque  of  an  investment ;    but  if  he  makes  a  payment  to  or  on 

(1)  9  B.  E.  227  (13  Ves.  661).  (6)  64  B.  B.  393  (3  Hare,  276). 

(2)  17  B.  R.  177  (2  Madd.  28).  (6)  85  R.  R  194  (8  Hare,  51). 

(3)  2  Sim.  &  St.  402.  (7)  84  R.  R.  83  (1  Mac.  &  G.  336), 

(4)  60  R.  B,  26  (2  Y.  &  C.  C.  C.  54). 
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BuRBouoHBs  account  of  the  vendor,  in  respect  of  the  purchase,  the  money  paid 
Browne,  becomes  the  property  of  the  vendor,  to  the  extent  at  least  that  the 
purchaser  can  claim  no  benefit  of  any  investment  which  the 
vendor  may  make.  The  general  practice  of  the  Court  illastratee 
these  rules.  The  purchaser  moves  to  pay  in  the  purchase-money, 
and  the  vendor  prays  that  it  may  bo  laid  out;  and  the  rules  are,  I 
think,  well  founded  in  principle,  for,  ordinarily  speaking,  when  the 
purchase  is  completed  the  estate  becomes  the  purchaser's  and  the 
money  the  vendor's  from  the  date  of  the  contract ;  and  it  is  difficult 
to  see  on  what  ground  the  purchaser  can  be  entitled  to  speculate 
with  the  vendor's  money,  any  more  than  the  vendor  is  entitled 
to  speculate  with  the  purchaser's  estate. 

These  rules,  however,  have  but  little  bearing  on  the  present  case, 
which  depends,  as  I  have  already  observed,  upon  the  agreement 
entered  into  between  the  parties.     That  agreement  is  to  be  found  in 
the  letters  which  passed  between  the  solicitors;  and  before  con* 
sidering    them,    it  is  material  to  observe  the  position   in  which 
the  parties  stood.    On  the  one  hand,  the  purchaser  was  liable  to  be 
called  upon  to  pay  51.  per  cent,  upon  the  purchase  money,  accord- 
[  *6M  ]      ing  to  the  conditions;  and  on  the  other  hand,  the  vendor  *was 
threatened  with  the  risk  of  getting  no  interest,  or  but  little  interest  by 
the  purchaser's  keeping  the  money  idle,  or  at  his  banker's ;  and  in 
this  state  of  circumstances  the  vendor  requiring  the  51.  per  cent., 
and  the  purchaser  insisting  that  he  would  be  liable  for  banker's 
interest  only,  the  purchaser  proposes  to  refer  the  question  of  title, 
and  in  the  meantime,  to  avoid  the  question  of  interest,  to  invest  the 
purchase  money  in  the  usual  way.     Some  observation  was  made 
in  the  argument  upon  the  words  "  in  the  usual  way ;  "  but  I  think 
they  meant  no  more  than,  according  to  the  usual  mode  of  invest- 
ment  in   cases  of   dispute, — investment   in   joint   names.      The 
vendor,  not  accepting   this   o£fer  of   the   purchaser,    still   insists 
upon  the  51.    per   cent,   interest,   but   offers   the   purchaser   the 
opportunity  of  investing  the  purchase  money  in  Consols  in  joint 
names,  provided  the  investment  be  made  by  a  certain  day ;  and 
the  purchaser  immediately  acts  upon  the  offer  and  directs  the 
investment  to  be  made.     The  investment  is  made,  except  as  to  5^., 
which  is  by  mistake  omitted  to  be  invested ;  and  the  purchaser 
then  sends  the  stock  receipt  to  the  vendor,  and  writes,  that  he  had 
directed  the  whole  money  to  be  invested,  but  that  less  by  about  5L 
had  been  invested,  adding,  ''  the  increased  price  of  the  funds  will 
make  this,  however,  a  matter  of  no  importance ;  "  aQd  he  desires  w 
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acknowledgment  of  the  stock  receipt ;  that  it  is  the  balance  of  the  Borrouohes 
purchase  money,  and  has  been  invested  in  the  joint  names  to  avoid  browne. 
the  question  of  interest,  and  to  be  kept  invested  until  certain  points 
in  difiference  as  to  the  title  shall  be  determined,  and  the  parchase 
completed ;  and  thereupon  the  vendor  acknowledges  the  stock 
receipt,  and  that  the  sum  invested  is  on  account  of  the  purchase 
money.  What,  then,  is  the  agreement  to  be  collected  from  this 
correspondence?  The  proposal  of  the  vendor  is  clear,  and  it  is 
equally  clear  that  the  purchaser  accepted  it ;  for  he  immediately 
acted  upon  it,  and  subsequently  takes  the  trouble  to  explain  why  it 
was  not  fully  carried  out ;  but  it  *is  said  on  his  behalf,  that  the  [  *^^^  ] 
investment  was  to  avoid  the  question  of  interest,  and  this  no 
doubt  was  the  case.  Does  it  however  follow,  that,  because. the 
investment  was  to  avoid  the  question  of  interest,  it  was  not  meant 
that  the  invested  f  and  should  belong  to  the  vendor  upon  the  com- 
pletion of  the  purchase  ?  I  think  not.  The  fair  inference  appears 
to  me  to  be  the  other  way  :  that  the  vendor,  who  was  undoubtedly 
to  receive  the  interest  of  the  fund  invested,  was  to  receive  the  capital 
from  which  that  interest  arose ;  but  what  appears  to  me  to  be 
decisive  on  this  part  of  the  case  is,  that  the  vendor,  having  pro- 
posed the  investment,  could  not,  I  think,  by  any  possibility  have 
charged  the  purchaser  with  the  loss  if  the  funds  had  fallen; 
and  if  he  woald  have  been  subject  to  the  loss  had  the  funds 
fallen,  he  must,  I  think,  be  entitled  to  the  benefit  resulting  from 
their  having  arisen:  Acland  v.  Oai8ford(l). 

It  was  said,  however,  for  the  purchaser,  that  the  observation  in 
his  letter  inclosing  the  stock  receipt,  that  the  increase  in  the  price 
of  funds  would  make  the  non-investment  of  the  5/.  a  matter  of  no 
importance,  showed  the  character  of  the  transaction,  and  that  the 
investment  was  for  security  only ;  but  this  letter  was  written  after 
the  purchaser  had  acted  on  the  vendor's  proposal,  and  had  made 
the  investment ;  and  I  think,  therefore,  it  could  not  be  intended  to 
alter  the  terms  on  which  the  investment  was  made ;  and,  at  all 
events,  I  think  that  this  expression  ought  not  to  be  construed  to 
have  altered  the  terms  of  the  investment,  if  any  other  reasonable 
construction  can  be  put  upon  it.  It  is  a  reasonable  construction  of 
the  expression,  that  the  purchaser,  having  failed  to  invest  the  whole 
of  the  purchase  money,  meant  to  say,  that,  the  funds  having  risen, 
the  non-investment  of  so  small  a  part  would  be  compensated  to  the 
vendor  by  the  rise ;  and,  coupling  *the  expression  with  the  context,  [  *(ii(i  ] 
(1)  17  E.  B.  177  (2  Madd.  28). 


60£ 
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[R.R. 


BuBBODGUEs  I  belleve  that  this  was  what  the  purchaser  really  intended  to 
Bbownk.     express. 

Some  attempt  was  made  on  the  parfc  of  the  defendant  to  raise  a 
question  as  to  the  authority  of  the  vendors*  solicitor  to  enter  into 
the  arrangement,  but  this  point  is  not  raised  by  the  pleadings ; 
and  further,  I  see  no  reason  why  it  was  not  competent  to  the 
vendors  to  adopt  the  acts  of  their  agent  and  solicitor.  My  opinion, 
therefore,  is,  that  the  vendors  are  entitled  to  the  benefit  of  the 
investment,  and  the  decree  must  be  accordingly.  The  costs  must 
be  paid  by  the  defendant. 


1862. 
Ayril  15 


FLINT  V.  WOODIN. 


TUBNBB, 

v.-c. 

[618  J 


. (9  Hare,  618—624;  S.  C.  22  L.  J.  Ch.  92 ;  16  Jur.  719  ;  19  L.  T.  0.  S.  240.) 

The  Court  may  not  decree  Bpecific  performance  of  a  contract  for  the  sale 
of  a  reversion,  if  the  vendor  had  misled  the  purchaser  hy  stating  that  it 
was  subject  to  a  lease  containing  all  the  usual  covenants  for  repairs,  &c., 
the  vendor  knowing,  at  the  same  time,  that  there  was  no  person  against 
whom  the  covenants  could  be  enforced ;  but  where  property  is  sold  subject 
to  a  lease  so  described,  and  tenants  are  in  possession  of  the  property,  and 
pay  their  rent  according  to  the  terms  of  the  lease,  and  the  vendor  is  not 
aware,  at  the  time  of  the  contract,  of  any  difficulty  in  enforcing  the  cove- 
nants, the  Court  will  not  refuse  to  decree  specific  performance,  on  the 
ground  that  the  vendor  cannot  show  upon  whom  the  liability  of  the 
covenants  in  the  lease  has  devolved ;  and  the  vendor  is  not  bound  to  find 
out,  and  acquaint  the  purchaser  with,  the  name  of  the  party  who  may  be 
liable  to  such  covenants. 

A  party  to  a  contract  becoming  aware  of  an  objection  to  the  validity  of 
the  contract,  must  forthwith  state  it  as  an  objection  on  which  he  means  to 
resist  performance  of  the  contract ;  or  if,  after  such  knowledge,  he  treats 
the  contract  as  subsisting,  he  will  be  considered  to  have  waived  the 
objection. 

Though  the  auctioneer  at  a  sale  by  auction  is  the  agent  of  the  purchaser, 
yet  he  is  not  his  agent  for  all  purposes ;  and  there  is  no  reason  why  he  may 
not  sell  property  of  which  he  is  himself  the  owner. 

A  CLAIM  by  the  vendor  for  the  specific  performance  of  a  contract 
for  the  purchase  of  three  houses,  forming  Lot  5,  at  a  sale  by  auction 
on  the  12th  of  August,  1851.  The  defendant  bid  700/,,  which  was 
the  highest  bidding,  and  signed  an  agreement  for  the  purchase, 
and  paid  the  deposit  of  201.  per  cent.  The  property  was  described 
in  the  particulars  of  sale  as  let  upon  lease,  containing  all  the  usual 
covenants  to  repair,  &c.,  at  a  ground  rent  of  182.  per  annum,  for  a 
term,  which  would  expire  at  Christmas,  1852,  when  seventy  guineas 
per  annum  might  readily  be  had. 

The  objections,  by  way  of  defence,  were,  first,  that  the  defen- 
dant had  been  induced  to  enter  into  the  contract  at  the  strong 
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recommendation  of  the  plaintiff,  whom  he  did  not  then  know  to  be  Fltnt 
the  owner,  but  believed  to  be  only  the  auctioneer,  and  a  disinterested  woodik. 
person ;  and  that  the  plaintiff,  in  the  course  of  the  conversation,  had 
ascertained  how  much  the  defendant  would  probably  give  for  the 
property,  and  regulated  his  reserved  bidding  accordingly.  Secondly, 
that  the  plaintiff  had  at  the  sale  acted  as  the  auctioneer,  and  concealed 
the  fact  of  his  being  the  owner.  Thirdly,  that  the  sale  was  improperly 
conducted,  ♦some  of  the  biddings  having  been  made  by  agents  of  [  •619  ] 
the  vendor  to  raise  the  value  (1).  And  lastly,  supposing  the  contract 
to  be  otherwise  valid,  that  there  was  no  sufficient  evidence  of  the 
existence  of  any  lease,  nor  was  it  shown  that  there  was  any  person 
in  the  position  of  lessee  or  assignee  of  the  alleged  lease  against 
whom  the  covenants  could  be  enforced,  this  being  of  great 
importance  to  the  defendant,  as  the  premises  were  in  a  dilapidated 
state,  and  the  expense  of  the  necessary  repairs  was  estimated  at 
200/. 

The  affidavit  of  the  defendant  stated  that  he  had  not  made  such 
inquiries  as  to  the  property  as  he  would  have  done  if  he  had  sus- 
pected the  plaintiff  to  have  been  the  owner;  and  that  he  (the 
defendant)  believed  that  the  auction  was  not  conducted  bond  Jide, 
for  that  some  of  the  biddings  were  not  real. 

It  was  stated  by  the  plaintiff's  affidavit  that  one  person  only  was 
employed  to  prevent  a  sale  below  the  reserved  bidding  of  6952. ; 
that  there  were  thirty  persons  at  the  sale,  and  a  fair  competition 
amongst  the  bidders;  that  there  were  at  least  four  bond  fide 
bidders,  including  the  defendant ;  and  that  there  were  twenty-four 
biddings. 

Sir  W.  P.  Wood  and  Mr.  Boyle  for  the  plaintiff. 

Mr.  Daniel  and  Mr.  Smale,  for  the  defendant,  argued,  that 
the  Court  would  not  enforce  a  contract  so  obtained.  The  defen- 
dant had  been  entirely  thrown  off  his  guard,  from  having  been 
kept  in  ignorance  of  the  fact  that  he  was  receiving  information 
concerning  the  property  and  its  value  from  the  owner  himself; 
that,  by  these  means,  the  defendant  had,  throughout  the  transac- 
tion, dealt  at  a  disadvantage ;  that,  moreover,  the  employment  of  a 
puffer  at  the  sale  was  a  contrivance  to  screw  up  the  price;  and 
♦this   aggravated  the  disadvantage  under  which  the  defendant       [  *620  ] 

(1)  The  employment  of  a  puffer  to      conditions  of  sale:  ?0  k  31  Vict  c,  118. 
bid  at  a  sale  of  land  is  now  unlawful,      s.  5. — 0.  A.  S. 
unless    stated  in  the    particulars  or 
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Flint  laboured,  from  the  concealment  of  the  true  relation  of  the  auc- 
WooDiN.  tioneer  and  vendor ;  that  an  auctioneer  was,  in  fact,  an  agent  for 
the  purchaser :  White  v.  Proctor  (1) ;  and  that  the  representation 
as  to  the  lease  and  covenants,  when  no  lessee  or  covenantee  could 
be  found,  was  in  the  nature  of  a  delusion  and  fraud :  Synums  v. 
James  (2) ;  *  *  and  on  the  question,  whether  an  objection  to  the 
validity  of  the  contract  was  still  open  to  the  purchaser,  Hobson  v. 
Bell  (8)  and  Blackhw  v.  Laws  (4). 

The  YicE-CHANCELiiOB : 

The  question  arises  on  a  claim  for  specific  performance  of  a 
contract  for  the  purchase  of  certain  houses  in  Bagni^ge  Wells 
Boad.  The  purchaser  has  taken  three  objections  to  the  claim. 
The  first  objection  goes  to  impeach  the  title  of  the  vendor.  The 
other  two  impeach  the  validity  of  the  contract. 

It  18  objected,  first,  that  there  is  no  person  to  answer  and  perform 
the  covenants  contained  in  an  existing  lease  of  the  property; 
secondly,  that  the  vendor  was  himself  the  auctioneer  at  the  sale, 
and  that  this  fact  was  unknown  to  the  purchaser ;  and  thirdly,  that 
there  was  a  puffer  employed  at  the  sale,  also  without  the  knowledge 
of  the  purchaser. 
[  621  ]  As  to  the  first  objection, — the  property,  when  put  up  for  sale, 

was  described  as  property  held  subject  to  a  lease.  It  is  not  the 
leasehold  interest,  but  the  reversion,  which  was  sold.  •  The  property 
is  described  as  a  "  brick-built  house,  of  copyhold  tenure ;  *'  and  the 
description  goes  on  to  say,  ''  this  desirable'estate  is  sold  subject  to 
a  lease  containing  all  the  usual  covenants  to  repair,  at  a  ground- 
rent  of  18/.  per  annum,  for  a  term  that  will  expire  at  Christmas, 
1852."  Now,  I  agree,  that  if  a  vendor  oflfer  property  for  sale, 
describing  it  as  being  ''  let  on  a  lease  containing  all  the  usual 
covenants  to  repair,"  knowing  that  there  is  no  person  who  can  be 
made  liable  upon  the  covenants,  that  might  well  be  considered  as  a 
delusive  representation  on  the  part  of  the  vendor, — for  a  representa- 
tion, that  the  lease  contains  the  usual  covenants  to  repair,  is  Ukely 
to  lead  the  purchaser  to  conclude  that  those  covenants  will  be  duly 
performed.  If  the  vendor  know  at  the  time  that  the  covenants  in 
the  lease  cannot  be  enforced,  that  may  be  a  ground  on  which  the 
Court  would  refuse  to  interfere  to  compel  a  specific  performance  of 

(1)  13  R.  R.  580  (4  Taunt.  209).  (»)  50  R.  R.  90  (2  Beav.  17). 

(2)  57  R.  R.  429  (1  Y.  &  C.  0.  C.  (4)  62  B.  R  11  (2  Hare,  40). 
487). 
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the  agreement  in  his  favour.  But  that  is  a  ease  to  be  made  out  on  Flint 
the  evidence.  Now,  in  this  case,  a  counterpart  of  the  original  woo'dik. 
lease,  granted  in  1791,  is  produced ;  the  rent  under  that  lease  has 
been  received,  and  there  are  two  persons  now  in  possession  of  two 
of  the  houses  comprised  in  and  demised  by  that  lease,  and  paying 
the  rent.  In  such  a  state  of  things  I  cannot  possibly  hold  that  the 
representation  made,  with  regard  to  the  lease,  by  the  particulars  of 
sale,  is  anything  like  a  fraudulent  misrepresentation,  such  as  would 
lead  the  Court  to  refuse  a  specific  performance  of  the  agreement. 
The  purchaser  might  have  made  inquiries  of  the  occupants  of  the 
houses,  if  he  had  considered  it  important  to  do  so,  or  if  he  had  con- 
sidered the  relation  in  which  they  stood  to  be  a  material  ingredient 
to  be  taken  into  account  in  determining  what  price  he  would  bid. 

The  second  objection  is,  that  the  vendor  himself  acted  as  auc-  [  622  ] 
tioneer  at  the  sale,  the  purchaser  not  being  then  aware  who  was 
the  real  owner  of  the  property  sold.  It  is  said,  that,  at  a  sale  by 
auction,  the  auctioneer  is  the  agent  of  the  purchaser,  and  that  the 
vendor  cannot,  except  under  very  extraordinary  circumstances,  act 
as  the  agent  of  the  purchaser.  It  is  quite  true,  that  the  auctioneer 
is,  at  such  a  sale,  the  agent  of  the  purchaser,  but  he  is  not  his 
agent  for  all  purposes.  The  auctioneer,  as  it  seems  to  me,  may 
properly  hold  the  character  of  owner,  without  any  objection  being 
taken  to  the  sale  on  that  ground.  But  if  that  were  any  ground  of 
objection  under  ordinary  circumstances,  the  subsequent  transactions 
completely  prevent  the  defendant  from  raising  it  in  this  case.  The 
sale  took  place  on  the  I2th  of  August,  the  abstract  was  delivered  to 
the  purchaser's  solicitor  on  the  21st,  which  gave  him  the  fullest 
notice  that  the  auctioneer  was  himself  the  owner  and  vendor ;  and, 
in  September,  the  defendant  had  personally  distinct  notice  of  the 
same  fact.  If  the  purchaser  had  meant  to  insist  on  this  objection, 
he  ought  to  have  raised  it  at  once,  and  stated  it  as  an  objection  on 
which  he  meant  to  rely ;  and  not  having  done  so,  I  think  that  the 
objection,  if  any  it  be,  must  be  taken  to  have  been  waived.  I 
consider  that  a  purchaser,  knowing  of  an  objection  of  this  descrip- 
tion to  the  validity  of  a  contract,  cannot  lie  by  and  afterwards  attempt 
to  avail  himself  of  it.  The  instant  that  such  an  objection  comes  to 
the  knowledge  of  a  party,  he  is  bound  immediately  to  insist  upon 
it,  if  he  intends  to  rely  on  it  at  all.  He  cannot  at  one  time  treat 
the  contract  as  subsisting,  and  then  afterwards  turn  round  and  say 
there  never  was  any  contract. 

The  last  objection  was,  that  a  puffer  was  employed  at  the  sale. 
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Flivt       I  have,  in  the  course  of  the  argument,  given  much  consideration  to 
WooDiK.      the  question,  whether  the  fact  of  there  being  a  person  bidding, 

I  *623  ]  through  a  long  series  of  biddings  *down  to  their  final  close,  might 
not  affect  the  case.  I  was  rather  struck  at  the  time  with  the  view 
taken  by  Sir  W.  Grant  in  the  case  of  Smith  v.  Clarke  (1),  where  he 
says,  "  A  bidder  cannot  be  employed  to  screw  up  the  price,  or  take 
advantage  of  the  ignorance  of  the  bidders."  We  must,  to  apply 
this  rule,  first  determine  the  question,  whether  the  bidder  was 
employed  to  screw  up  the  price,  or  take  advantage  of  the  ignorance 
of  other  bidders.  I  cannot  draw  this  inference  merely  from  the 
fact  of  his  having  bid  against  the  last  bond  fide  bidder,  through  a 
long  series  of  biddings.  It  is  not  to  be  expected  that  a  person 
employed  to  bid  for  property  up  to  a  certain  sum,  say  700Z.,  is  to 
bid  at  once  695Z. :  he  would  rather  bid  gradually  up  to  695{. ;  and 
if  after  that  no  bond  fide  bidder  offers  against  him,  that  fact  alone 
should  not  lead  to  the  conclusion  that  he  is  screwing  up  the  price, 
or  taking  advantage  of  the  ignorance  of  others. 

It  was  then  argued,  that  the  reserved  bidding  was  fixed,  with  a 
knowledge  that  there  would  be  a  sum  of  700Z.  bid  for  the  houses, — it 
having  been  ascertained  that  the  defendant  was  likely  to  bid  that 
sum ;  and  that  it  was  fraudulent  to  force  the  price  up  to  that  sum 
by  a  person  who  was  not  a  ho^id  fide  bidder.  Looking  to  the 
affidavit  of  the  defendant  on  this  point,  I  find  no  more  than  this, — 
that  he,  having  gone  to  the  plaintiff,  the  auctioneer,  upon  other 
business,  for  the  purpose  of  receiving  rent  for  other  property  with 
which  he  was  concerned,  asked  him  some  questions  about  this 
property,  which  was  then  advertised  for  sale,  and  inquired  what  he 
thought  the  premises  would  be  sold  for, — whether  they  would  be 
sold  for  about  7002.  The  plaintiff  (the  vendor)  replied,  that  he 
thought  they  possibly  might,  but  he  did  not  think  they  would  be 
sold  for  less ;  and  that  the  plaintiff  then  recommended  the  purchase 
in  strong  terms  to  the  defendant,  and  said  he  would  find  it  cheap. 

[  ♦624  ]  This  took  place  on  the  7th  *of  August,  and  the  sale  was  not  until 
the  12th  of  August ;  and  yet,  in  that  interval,  the  defendant  does 
not  look  at  the  property,  or  make  any  further  inquiry,  but  he  relies 
on  the  representation  which  he  had  received.  Now,  there  was 
nothing  in  that  conversation  which  can  be  made  the  subject  of 
objection  ;  the  defendant  merely  makes  the  inquiry,  will  it  sell  for 
700Z.?  It  is  no  fraud  for  a  vendor,  being  also  the  auctioneer, 
when  a  party  comes  to  him  and  makes  an  inquiry  whether  the 
(1)  8  B.  B.  359  (12  Yes.  483). 
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property  will  be  sold  for  700Z.,  to  say  that  it  probably  would,  or 
afterwards  to  fix  the  reserved  bidding  at  that  sum.  It  was  open  to 
the  purchaser  to  make  such  inquiries  as  he  thought  necessary. 

I  think,  upon  these  grounds,  I  cannot  refuse  to  make  a  decree 
for  specific  performance  of  the  contract ;  and  though  I  have  had 
some  doubt  on  the  point  of  costs,  I  think  I  shall  not  do  justice 
unless  I  give  costs  against  the  purchaser. 


Flint 

r. 

WOODIN. 


ATTORNEY-GENERAL  v.  HULL  (1). 

(9  Hare,  647—649.) 

A  bequest  of  a  legacy,  to  be  applied  towards  establishing  a  school  at  A. , 
provided  a  further  sum  could  be  raised  in  aid  thereof,  if  necessary :  Held, 
to  import  an  intended  outlay  of  the  sum  in  building  a  school-bouse  at  the 
place  referred  to  ;  and,  therefore,  to  be  a  void  bequest  within  the  Statute 
of  Mortmain. 

An  information,  at  the  relation  of  W.  Hodge,  founded  on  the 
following  bequest  in  the  will  of  Robert  Warner,  dated  in  1881,  of 
which  the  defendant  John  Warner  was  the  residuary  devisee  and 
legatee : 

''  I  give  and  bequeath  to  the  said  John  Hull  the  sum  of  4002.,  to 
be  by  him  paid  and  applied  towards  the  establishing  a  school  near 
the  '  Angel  Inn '  at  Edmonton,  on  the  system  of  the  above- 
mentioned  British  and  Foreign  School  Society,  provided  a  further 
sum  can  be  raised  in  aid  thereof,  if  found  necessary." 

In  1884,  the  executors  paid  the  400Z.  to  John  Hull,  who  invested 
it  in  Consols ;  and  the  information  prayed  that  the  fund  and  its 
accumulations  might  be  applied  for  the  charitable  purpose  directed 
by  the  will,  or  as  nearly  thereto  as  might  be,  according  to  the 
intentions  of  the  testator.  The  answer  stated,  that  the  fund  itself 
was  not  sufficient  to  establish  the  school,  and  that  many  ineffectual 
efforts  had  *been  made  to  obtain,  by  subscription  or  otherwise,  a 
fund  in  aid  of  the  legacy.  Evidence  was  given,  that  the  legacy  was 
inadequate  for  the  purpose,  and  that  such  attempts  had  been  made 
to  increase  it,  and  had  failed. 

Afr,  Koe  and  Mr.  Welford,  in  support  of  the  information,  cited 
Kirkbank  v.  Hudson  (2).     ♦     ♦     * 


Mr.  J.  Chapman  for  the  trustees. 


1852. 
Feb.  24. 

TURKEB, 
V.-C. 

[647] 


[  •648  ] 


(1)  See    now   the    Mortmain    and 
Oharitable  Uses  Act,  1891,  s.  7. 


(2)  21  B.  E.  751  (7  Price,  212). 
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A..Q. 

t, 
Hull. 


[  •649  ] 


Mr.  RoU  and  Mr.  S.  Thompson,  for  the  defendant  John 
Warner,  argued,  first,  that  the  bequest  was  void,  as  contrary  to  the 
Statute  of  Mortmain:  Mather  v.  Scott  (i),  Attouiey-General  v. 
Hodgson  (2),  Oiblett  v.  Hobson  (8).  Secondly,  that,  if  not  originally 
void,  the  gift  had  become  void,  having  been  made  upon  a  condition 
which  had  not  been  performed,  viz.  the  providing  of  such  further 
sum  as  was  necessary  for  the  purpose  stated. 

The  YiGE-CHANCBiiLOR  Said,  he  was  of  opinion,  that,  upon  the  true 
construction  of  the  will,  the  school  was  to  be  established  by  a  school- 
house  being  built.  Many  senses  might,  no  doubt,  be  given  to  the 
word  ''establishing."  It  might  mean,  by  directing  a  payment  to 
be  made  to  a  schoolmaster  for  giving  instruction ;  and  if  this 
meaning  could  properly  be  ascribed  to  the  testator,  then  within  the 
distinction  *taken  in  The  Attcnmey-General  v.  WiUiavis  (4)  the 
bequest  might  be  good.  The  first  part  of  the  language  of  the  will,  the 
direction  to  apply  the  legacy  towards  the  establishing  a  school  near 
the  **  Angel  Inn,"  Edmonton,  pointed  to  a  particular  locality,  and 
rather  indicated  an  intention  to  occupy  a  site  in  the  neighbourhood 
referred  to ;  but  upon  these  words  alone  there  might  perhaps  be  a 
doubt,  whether  they  would  not  admit  of  another  meaning  being 
attributed  to  the  word  "  establish."  The  latter  part  of  the  bequest, 
however,  removed  all  doubt,  "  provided  a  further  sum  can  be  raised 
in  aid  thereof,  if  found  necessary."  It  was  clear  that  the  testator 
contemplated  the  establishment  of  the  school,  not  by  a  succession 
of  small  payments,  but  by  an  immediate  expenditure  of  a  sum  of 
money,  which  might  be  greater  than  the  amount  of  the  legacy.  He 
thought  it  clear  that  the  intention  was,  that  land  should  be  pur- 
chased, and  a  building  erected  for  the  purpose  of  the  proposed 
school.  The  gift  was,  therefore,  void,  and  the  information  must  be 
dismissed. 


1862. 
Feh.21,2S. 

Tdrkrr, 
V..C. 

[649] 


In  re  HOUSE'S  ESTATE. 

(9  Hare,  649—655.) 

A  bequest  of  a  legacy,  upon  trust  to  apply  so  much  of  the  interest  as  the 
trustees  should  think  proper  in  the  maintenance  of  the  testator's  grandson 
until  twenty-one ;  and,  upon  his  attaining  that  age,  to  pay  the  whole  of  the 
interest  of  the  legacy  to  the  grandson,  for  his  life,  determinahle  on  bank* 
ruptoy  or  insolvency,  in  which  event  the  income  was  to  be  accumulated  so 
long  as  he  had  no  wife  or  child,  and  a  direction  that,  after  the  decease 


(1)  44  B.  B.  229  (2  Keen,  172). 

(2)  74  B.  B.  52  (.5  Sim.  146). 


(3)  41  R  B.  114  (»  My.  ft  K.  517). 

(4)  2  Oox,  387. 
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of  the  grandson,  the  trustees  were  to  stand  possessed  of  the  legacy  and  in  re 

interest,  and  all  accumulations,  in  trust  for  the  grandson's  children,  with  Rouse's 
remainder,  in  default  of  such  issue,  over;  Held,  that  the  provision  for  the  Bbtatb. 
maintenance  of  the  grandson  during  his  minority,  out  of  the  interest  of  the 
legacy,  showed  that  the  interest  was  intended  for  him ;  that  the  legacy 
vested  in  interest  (although  not  in  enjoyment,)  before  the  grandson 
attained  twenty-one ;  and  that  the  grandson  was  therefore  entitled  to  the 
interest  which  accrued  during  his  minority,  and  was  not  applied  in  his 
maintenance. 

That  the  unapplied  accumulations  accruing  during  the  minority  of  the 
grandson  did  not  go  with  the  capital  of  the  legacy,  because  the  disposition 
of  the  capital  after  the  grandson  attained  twenty-one  was  of  the  interest 
and  certain  specific  accumulations,  not  including  the  accumulations  during 
the  minority. 

A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  presumed  inten- 
tion of  the  parent  to  fulfil  his  moral  duty  of  providing  for  the  maintenance 
of  his  child;  but  if  he  has  discharged  that  duty  by  providing  for  the 
maintenance  of  the  child  out  of  another  fund,  the  legacy  does  not  necessarily 
carry  interest. 

W.  Rouse,  by  his  will,  dated  in  1842,  bequeathed  2,000Z.  to 
trustees,  upon  trust  to  invest,  and  pay  the  interest,  ^dividends,  or  [  *660  ] 
annual  produce,  or  so  much  thereof  as  they  should  think  proper,  in 
or  towards  the  maintenance,  education,  and  preferment  in  the 
world  of  his  grandson  John  Rouse,  until  he  should  attain  twenty- 
one,  and  when  and  as  soon  as  he  should  attain  that  age,  upon  trust 
to  pay  the  whole  of  the  said  interest,  dividends,  and  annual  produce, 
unto  his  said  grandson,  or  permit  or  empower  him  to  receive  the 
same  during  his  life,  for  his  own  benefit,  with  a  limitation  for  the 
benefit  of  the  wife,  child,  or  children  of  the  grandson,  in  case  of  his 
alienation  or  insolvency ;  and  in  default  of  any  object  of  such  trust 
at  any  period  during  the  life  of  his  grandson,  then  such  interest  &c. 
were  to  be  accumulated,  and  invested  in  augmentation  of  the  said 
sum  of  2,0002.,  in  the  nature  of  compound  interest;  and  after  the 
decease  of  his  grandson,  upon  trust  to  stand  possessed  of  the  said 
sum  of  2,000Z.,  and  the  annual  produce  and  all  accumulations  of 
the  same,  in  trust  for  the  children  of  his  grandson,  who  should 
attain  twenty-one  or  die  under  that  age  leaving  issue ;  and  if  there 
should  be  no  such  child  or  representative  of  a  deceased  child  of  his 
grandson,  then,  after  his  decease  and  such  failure  of  his  issue,  the 
testator  bequeathed  the  said  sum  of  2,000!.,  and  the  annual  produce 
and  all  accumulations  of  the  same,  if  any,  unto  and  equally  amongst 
the  testator*s  three  sons,  William,  David,  and  Francis,  as  tenants  in 
common.  And  the  testator  empowered  his  trustees,  after  the 
decease  of  his  grandson,  and  while  any  of  his  grandson's  children 
should  be  under  twenty-one,  and  also  until  the  vesting  of  the 
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In  re  portion  or  respective  portions  provided  for  their  respective  issue  by 
BbtItr,  *^®  trusts  thereinbefore  contained,  to  apply  the  annual  produce  to 
which  the  children  or  child  of  his  grandson  should  be  entitled,  and 
also  the  annual  produce  of  the  portion  or  portions  to  which  their, 
his,  or  her  issue  would  be  entitled  in  expectancy,  or  so  much 
thereof  as  should  in  the  judgment  of  his  trustees  be  necessary,  for 
or  towards  their,  his,  or  her  respective  maintenance  or  education ; 
[  *65i  ]  and  ^directed  that  they  should  from  time  to  time  invest  the  residue 
of  the  said  annual  produce,  and  stand  possessed  of  the  annual 
produce  and  the  accumulations,  upon  the  trusts  thereinbefore 
declared  of  the  funds  from  which  such  accumulations  and  annual 
produce  should  have  proceeded,  or  as  near  thereto  as  circumstances 
would  permit.  And  the  testator  gave  the  residue  of  his  estate  to 
his  said  three  sons. 

John  Rouse  the  grandson,  attained  twenty-one  in  January,  1851. 
No  part  of  the  income  of  the  2,000Z.  which  accrued  during  his 
minority  was  required  or  applied  for  his  benefit.  These  accumula- 
tions of  income,  amounting  to  about  8001.  in  Consols  and  cash, 
were  transferred  and  paid  into  Court.  The  annual  income  of  the 
legacy  and  the  accumulations  were  made  the  subject  of  a  settle- 
ment on  the  marriage  of  John  Rouse ;  and  he  and  his  wife,  and 
their  trustees,  presented  their  petition  for  the  transfer  and  payment 
of  the  accumulated  fund  to  them,  upon  the  trusts  of  the  marriage 
settlement. 

Mr.  Baily  and  Mr.  Amphlett  for  the  petitioners. 

Mr.  BaggaUay  and  Mr.  Turner^  for  the  executors  and  residuary 
legatees  of  the  testator,  and  the  trustees  of  the  fund  in  question. 
[Wynch  v.  Wynch  (i)  and  Rudge  v.  WinnaU  (2)  were  cited.] 

The  Vicb-Chancbllob  : 

In  this  case,  the  petitioner  John  Rouse  was  an  infant  when  the 
testator  died.  No  part  of  the  interest  of  the  legacy  of  2,000Z.  was 
[  •652  ]  applied  for  his  maintenance ;  and  the  question  ♦is,  to  whom  the 
unapplied  interest  belongs, — whether  John  Rouse  was  entitled  to  it. 
The  petitioners  Hammond  and  Firth,  who  are  trustees  of  a  settle- 
ment made  of  it  by  John  Rouse,  contend  that  he  was.  On  the 
other  hand,  it  is  contended,  that  it  either  goes  with  the  capital  of 

(1)  1   Cox,  433.      Fully  stated,  73  (2)  85  E.  R.  119  (12  Beav.  357). 

B.  B.  311. 
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the  legacy  through  all  the  dispositions  of  the  will,  or  that  it  belongs        in  re 
to  the  residuary  legatees.  Estate. 

My  opinion  is,  that  the  unapplied  interest  does  not  go  with  the 
capital  of  the  legacy.  All  the  dispositions  of  the  will  after  John 
Bouse  attains  twenty-one  are  of  the  interest  of  the  2,000{.  only, 
except  as  to  the  accumulations,  which,  in  certain  specified  events, 
might  arise  after  that  period ;  and  the  specification  of  these  accumu- 
lations shows  that  the  accumulations  arising  before  that  period 
were  not  contemplated  by  the  testator  as  being  subject  to  the 
ulterior  trust.  The  question,  therefore,  lies  wholly  between  the 
petitioners  and  residuary  legatees ;  and  I  think  the  petitioners  are 
entitled  to  these  accumulations. 

The  question,  as  I  view  it,  is,  when  the  title  of  John  Bouse  com- 
menced in  interest.  In  enjoyment  it  could  not  commence  until  he 
attained  twenty-one ;  but  in  interest  it  might,  and  I  think  did, 
commence  before  that  time.  The  case  of  Wynch  v.  Wynch  (i)  is,  I 
think,  a  strong  authority  upon  the  point.  There,  the  gift  was  of 
10,000Z.,  to  be  paid  to  the  testator's  daughters  at  twenty-one  or 
marriage,  and  he  directed  his  trustees  to  pay  such  sums  of  money 
out  of  his  personal  estate  for  the  maintenance  and  education  of  the 
daughters  until  their  portions  should  become  payable,  as  the 
trustees  should  think  fit,  not  exceeding  the  interest  of  their  respec- 
tive portions  at  42.  per  cent.  The  Master  of  the  Bolls  said,  that 
the  father  had  directed  the  maintenance  to  be  paid  out  of  his 
personal  estate  ;  if  it  had  been  *payable  out  of  the  interest  of  the  [  ^653  ] 
legacies,  he  should  have  thought  the  daughters  entitled  to  the 
interest  of  their  portions.  The  reasons  for  this  opinion  are  not 
stated ;  but,  in  considering  the  case,  I  think  they  will  sufficiently 
appear. 

A  legacy  to  a  child  carries  interest  on  the  ground  of  the  pre- 
sumed intention  of  the  parent  to  fulfil  his  moral  duty  of  providing 
for  the  maintenance  of  his  child ;  but  if  he  has  discharged  that 
duty  by  providing  for  the  maintenance  of  the  child  out  of  another 
fund,  the  legacy  does  not  carry  interest.  The  question  of  interest, 
therefore,  depends  upon  whether  maintenance  is  provided ;  but  if 
maintenance  is  given  out  of  the  interest  of  the  legacy,  why  is  the 
legacy  to  carry  interest  beyond  the  maintenance  ?  It  cannot,  it 
should  seem,  be  because  of  the  duty  to  provide  maintenance,  for 
that  duty  is  discharged ;  and  I  can  see  no  reason  for  it  but  this, 
that  the  gift  of  the  maintenance  out  of  the  interest  shows  that  the 
(1)  I  Cox,  433.    See  73  E.  R  311. 
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In  re        interest   is   intended  for  the  legatee.     I  think,  therefore,  that 
EsTATB.      i^  ^bis  case  John  Bouse  took  the  legacy  in  interest  before  he 
attained  twenty-one,  although  he  could  not  take  it  in  enjoyment 
until  twenty-one. 

The  case  of  Rudge  v.  WinnaU  (i)  was  cited  in  opposition  to  Wynch 
V.  Wynch.  But  whatever  may  have  been  the  trusts  in  that  case, 
it  sufficiently  appears  there  was  no  trust  to  pay  the  maintenance 
out  of  the  interest  of  the  6,00OZ.,  which  distinguishes  the  cases ; 
and  certainly  it  could  not  have  been  intended  by  that  decision  to 
overrule  Wynch  v.  Wynch,  for  the  Master  of  the  Bolls  would  then 
assuredly  have  so  intimated. 

The  conclusion  at  which  I  have  arrived  in  this  case  is,  I  think, 
much  fortified  by  another  class  of  cases. 
[  664  ]  The  question,  whether  a  legatee  is  entitled  to  interest,  is  frequently 

of  great  importance  in  determining  whether  a  legacy  is  vested  or 
not ;  and  it  is  material,  therefore,  to  consider  what  are  the  decisions 
on  that  point.  In  Love  v.  U Estrange  (2),  the  legacy,  which  con- 
sisted of  the  residuary  estate,  was  given  to  trustees,  in  trust,  the 
testator  says,  ''  to  sell,  dispose,  and  improve  the  same  to  the  best 
advantage,  as  in  the  judgment  and  discretion  of  them  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  whereunto,  for  gain  or  loss,  the  same  is  hereby  wholly 
deferred,  until  Walter  Nash  shall  attain  his  age  of  twenty-four 
years,  it  being  my  desire  that  he  shall  be  employed  wholly  in  his 
trade,  either  as  an  apprentice,  according  to  his  present  indentures, 
or  as  a  journeyman,  until  his  said  age,  upon  trust  in  my  said 
loving  friends  reposed,  and  from  the  age  of  twenty-one  years  of 
the  said  Walter  Nash,  out  of  the  said  residue,  to  pay  him  an 
annuity  of  101.  yearly,  until  his  age  of  twenty-four  years,  and  from 
thenceforth  in  trust  for  him  the  said  Walter  Nash,  his  executors, 
administrators,  and  assigns  ;  and  the  accounts  of  the  said  residue 
to  be  given  by  my  said  trustees  to  be  binding  and  conclusive  to 
him,  without  exception  or  any  question  at  all  to  be  made  by  him  or 
them  therefore."  The  reasons  for  the  decisions  of  the  Lord  Ghak- 
GELLOR  and  the  House  of  Lords  do  not  appear ;  but  what  Sir  W. 
Grant  says  of  the  case  in  Hanson  v.  Grahum  (8)  is  most  material. 
He  says,  "  Love  v.  UEstrange  seems  to  have  been  considered  a 
strong  authority  for  holding  '  when '  to  operate  conditionally.  The 
late  Lord  Chancellor  was  so  strongly  impressed  with  the  idea  he 

(1)  85  E.  R.  119  (12  Beav.  357).  (3)  5  B.  R.  277,  see  p.  283  (6  Ves. 

(2)  5  Br.  P.  a,  Toml.  ed.,  59.  239,  248). 
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had  thrown  out  at  an  early  period  in  Monkhouse  v.  Holme  (l),  that  in  re 
he  found  it  difficult  to  account  for  it  otherwise  than  upon  the  dis-  EsTAm 
tinction  as  to  a  residue,  which  the  late  Masteb  of  the  Bolls  in 
Booth  V.  Booth  (2)  acknowledged  there  might  be.  But  it  was  not 
*necessary  to  resort  to  that,  for  Love  v.  L' Estrange  may  be  war-  [  •ess  ] 
ranted  upon  the  principle  laid  down  in  Goodtitle  v.  }V}iitby(s).  It 
was  not  a  simple  unqualified  gift,  but  there  were  many  circum- 
stances to  show  that  Walter  Nash  was  meant  to  have  the  benefit 
absolutely,  and  that  the  enjoyment  only  was  postponed,  the 
testator  giving  it  to  trustees  in  the  meantime,  and  assigning  a 
reason  for  withholding  the  enjoyment  from  this  minor,  that  he 
wished  him  to  follow  his  trade  as  a  journeyman,  with  which  object 
he  naturally  thought  that  fortune  would  interfere,  and  therefore  he 
postpones  the  enjoyment  of  it  until  the  age  of  twenty-four.  But 
he  gives  it  to  trustees  entirely  and  absolutely  for  the  benefit  of 
Walter  Nash,  to  improve  it  for  his  benefit,  to  transfer  the  whole  to 
him  when  he  arrives  at  that  age,  and  to  make  him  a  certain  allow- 
ance in  the  meantime.  That  is  very  different  from  a  simple 
bequest  to  him  when  twenty-four ;  for  if  that  had  been  a  legacy,  it 
would  have  been  separated  from  the  residue  immediately  upon  the 
testator's  death,  and  must  have  been  paid  over  to  trustees  imme- 
diately, and  they  would  have  managed  it  until  the  legatee  had 
attained  the  age  of  twenty-four."  And  besides  these  cases,  there 
are  the  decisions  in  Bland  v.  Williams  (4),  Davies  v.  Fisher  (6),  and 
Saunders  v.  Vautier{e),  all  of  which  bear  more  or  less  upon  the 
subject,  and  all  of  which  are  in  favour  of  the  legatee.  The  last  of 
those  cases  seems  to  me  to  be  particularly  so,  as  it  goes  upon  the 
ground  of  the  legacy  being  separated  from  the  residue. 


OAKES  V.  0AKES(7).  1862. 

(9  Hare,  666-672.)  MarchW,  11. 

A  bequest  of  all  the  testator's  Great  Western  Bailway  shares,  and  all  Turner, 
other  the  railway  shares  of  which  he  might  be  possessed  at  the  time  of  his  ^*'^* 

decease:  (1.)  Held  to  pass  Great  Western  Bailway  shares  which  he  had  at  [  ^^^  J 
the  date  of  his  will,  and  which  were  afterwards,  by  a  resolution  of  the 

(1)  1  Br.  C.  C.  298,  300.  case  was  overruled  in  Morricey.Aylmer 

(2)  4  R.  B.  235  (4  Ves.  399,  405).  (1874)  L.  B.  10  Ch.  148,  affirmed  L.  B. 

(3)  1  Burr.  228,  234.  7  H.  L.  717,  45  L.  J.  Ch.  614.  34  L.  T. 

(4)  41  B.  B.  93  (3  My.  &  K.  411).  218 ;  and  see  In  re   Lane  (1880)    14 

(5)  59  B.  B.  468  (5  Beav.  201).  Ch.  D.  856,  49  L.  J.  Ch.  768,  43  L.  T. 

(6)  64  B.  R  286  (Cr.  &  Ph.  240;.  87.— 0.  A.  8. 

(7)  As  regards  the  second  point  this 
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Oakes  Company   made   ander    the  authority  of   an   Act  of  Parliament,  con- 

«.  verted   into    Consolidated   Stock ;    (2.)  Held  not    to    pass    Consolidated 

Oakbs.  Stock  in  the  same  Company  purchased  by  the  testator  after  the  date  of 

his  will. 

The  testator,  by  his  will,  dated  the  26th  of  April,  1849,  bequeathed 
as  follows :  *'  I  give  and  bequeath  all  my  Great  Western  Bailway 
shares,  and  all  other  the  railway  shares  which  I  shall  be  possessed 
of  at  the  time  of  my  decease,  unto  my  nephew  Arthur  Oakes,  for 
his  own  absolute  use  and  benefit." 

The  testator,  at  the  date  of  his  will,  was  the  registered  proprietor 
of  40  shares  of  1002.  each,  40  of  25Z.  each,  100  of  201.  each,  and  120 
of  17/.  each,  in  the  Great  Western  Railway  Company. 

By  an  Act  (i)  obtained  by  the  Great  Western  Railway  Company 
in  1844,  the  Company  were  empowered,  by  and  with  the  consent  of 
a  majority  of  the  votes  of  the  proprietors  at  some  general  or  special 
general  meeting,  to  raise  so  much  of  the  additional  capital  therein 
mentioned  as  might  not  have  been  raised  by  shares  before  the 
passing  of  that  Act,  by  the  creation  of  new  shares  of  such  nominal 
value  and  to  be  issued  at  such  times  as  the  directors  might  think 
fit,  or  by  the  creation  of  stock  in  manner  thereinafter  mentioned. 
And  it  was  also  provided  (sect.  18)  That  it  should  be  lawful  for  the 
Company,  with  consent  of  three-fifths  of  the  votes  of  the  proprietors 
present  in  person  or  by  proxy,  at  any  special  general  meeting 
convened  for  that  purpose,  from  time  to  time  to  convert  or  to 
consolidate  all  or  any  part  of  the  shares  then  existing  or  authorised 
to  be  created  in  the  capital  of  the  Company  into  capital 
stock.  ♦  ♦  ♦ 
[  668  ]  Between  the  date  of  the  will  and  the  death  of  the  testator,  at  a 

meeting  of  the  shareholders  of  the  Company,  held  in  February, 
1850,  a  resolution  was  passed,  in  pursuance  of  the  provisions  of  the 
Act,  whereby  different  classes  of  shares  were  converted  into  stock  of 
the  Company.  In  pursuance  of  that  resolution,  all  the  shares 
which  the  testator  had  at  the  date  of  his  will,  except  the  120  111. 
shares,  were  converted  into  7,000i.  stock  of  the  Great  Western 
Railway  Company.  It  did  not  appear  whether  the  testator  did  or 
not  attend  the  meeting  of  proprietors  at  which  this  resolution 
was  passed.  The  testator  subsequently  purchased  8,0002.  Fixed 
Four-and-a-half  per  cent.  Stock  in  the  same  Railway  Company. 

The  questions  were — 1.  Whether  the  plaintiff,  Arthur  Oakes, 
was  entitled  under  the  bequest  to  the  7,000/.  Consolidated  Stock  of 

(1)  7  Vict.  0.  iii.,  local  and  personal. 
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Mr.  Craig  for  the  residaary  legatees. 


ii»     «     « 


the  Company,  or  whether  it  formed  part  of  the  residuary  persona^       Oakbs 
estate  of  the  testator.    2.  Whether  the  plaintiff  was  entitled,  under       oakiss. 
the  same  bequest,  to  the  8,0002.  Four-and-a-half  per  cent.  Stock, 
or  whether  it  formed  part  of  such  residuary  personal  estate. 
The  questions  were  raised  by  a  special  case. 

Sir  W.  P.  Wood  and  Mr.  Speed  for  the  plaintiff:  [  ««9  ] 

The  questions  are,  1.  Is  the  legacy  specific  ?  2.  Is  it  adeemed  ? 
In  ShutUewoi-th  v.  Greaves  (l),  a  bequest  of  "my  shares  in  the 
Nottingham  Canal  Navigation  "  was  held  specific.  So  in  Bethune 
V.  Kennedy  (2),  a  gift  of  "  all  I  do  or  may  possess  in  the  funds." 
If  the  legacy  be  specific  has  it  been  adeemed?  There  is  no 
ademption  where  the  fund  is  altered  by  law,  or  where  the  fund 
remains  virtually  the  same,  without  an  alteration  in  the  testator's 
intention.  *  *  In  order  that  an  act  should  operate  as  an 
ademption,  it  must  be  shown  or  appear  that  the  testator  intended 
it  to  have  that  effect,  or  that  the  subject  of  the  gift  had  been 
destroyed.  Here  it  was  impossible  to  suggest  any  such  intention. 
The  testator  had  no  option  to  prevent  the  change.  *  *  The  [  ^70  ] 
8,0002.  stock,  purchased  after  the  date  of  the  will,  passed  by 
the  bequest,  for  the  like  reason, — that  shares  and  stock  in  a 
Railway  Company  are  identical.    *    ♦     * 


Thb  Vice-Chanobllob  : 

It  is  clear  that  the  8,0002.  railway  stock,  purchased  by  the 
testator  after  the  date  of  his  will,  cannot  pass  under  the  bequest  of 
all  his  "  Great  Western  Railway  Shares ;  "  ^and  that,  if  that  stock  [  *67i  ] 
passes  under  the  will,  it  must  be  by  the  effect  of  the  gift  of  all  other 
the  ''  railway  shares  "  which  he  should  be  possessed  of  at  the  time 
of  his  decease.  I  am  of  opinion  that  the  word  ^*  shares  "  in  this 
will  must  be  taken  according  to  its  ordinary  meaning.  The 
testator,  using  this  word,  had,  at  the  date  of  his  will,  shares  and 
stock;  the  latter  could  not  pass  by  the  force  of  an  expression 
applicable  only  to  the  former.  If  the  testator  had,  at  the  date  of 
his  will,  railway  stock  only,  and  there  were  nothing  properly  and 
strictly  to  answer  the  description  of  railway  shares,  then  the 
railway  stock  might  have  passed  by  the  gift  of  railway  shares. 
But,  in  this  case,  the  testator  had  shares  at  the  date  of  his  will  to 

(1)  48  E.  R.  6  (4  My.  &  Or.  85).  (2)  43  B.  E.  153  (1  My.  &  Cr.  114). 
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Oakes       satisfy  the  words  which  he  has  used,  and  you  cannot  import  into 

Oakms.       ^^^  gi^  another  thing  that  does  not  answer  the  description.    I 

must,  therefore,  declare  that  the  8,000Z.  stock  does  not  pass  by  the 

bequest  of  the  railway  shares,  and  that  it  forms  part  of  the 

testator's  residuary  estate. 

It  was  said,  that  there  was  this  difficulty  in  distinguishing 
between  the  effect  of  the  gift  on  the  7,0002.  stock,  and  on  the  8,0002. 
stock ;  and  that,  if  the  €ourt  were  to  hold  that  the  8,0002.  stock 
could  not  pass  under  the  description  of  **  railway  shares,"  it  could 
not  consistently  hold  that  the  7,0002.  passed  by  the  same 
description ;  and  on  the  other  hand,  it  was  argued,  that,  if  any  of 
the  stock  were  held  to  pass,  by  the  same  reason  all  must  pass. 
This  argument  is  more  specious  than  sound.  I  think  that  the 
7,0002.  stock  is  well  given,  not  as  stock  but  as  the  shares  which  the 
testator  had  at  the  date  of  his  will.  The  proposition  contended  for 
in  one  case  goes  to  alter  the  property  from  that  which  exactly 
answered  the  description  at  the  date  of  the  will ;  but,  in  the  other 
case,  I  am  only  applying  the  language  of  the  will  to  the  property  as 
it  existed. 
[  672  ]  If  the  testator  gave  all  stock  standing  in  his  name  at  the  date  of 

his  will,  and  it  turned  out  there  was  some  stock  standing  in  the 
name  of  a  mortgagee,  the  equity  of  redemption  in  that  stock  would 
not  pass ;  but  if  it  happened,  that,  at  the  date  of  his  will,  there  was 
stock  standing  in  his  name,  and  that  the  testator  had  subsequently 
mortgaged  it,  the  mortgage  would  not  have  adeemed  or  revoked  the 
bequest.  So,  in  this  case,  the  testator  had  this  property  at  the 
time  he  made  his  will,  and  it  has  since  been  changed  in  name  or 
form  only.  The  question  is,  whether  a  testator  has  at  the  time  of 
his  death  the  same  thing  existing,  it  may  be  in  a  different  shape, — 
yet  substantially  the  same  thing. 

I  think  that  the  7,0002.  exists  in  the  same  state,  substantially,  as 
it  existed  at  the  date  of  the  will,  and  that  it  passed  under  the 
bequest.  I  think  the  present  case  is  more  strong  in  favour  of  that 
construction,  inasmuch  as  it  is  not  shown  that  the  testator  in  any 
respect  concurred  in  the  conversion  of  the  shares  into  stock. 

Declare  that  the  7,0002.  stock  passed  by  the  bequest  in  the  will, 
and  that  the  8,0002.  Four-and-a-half  per  cent.  Stock  did  not  pass 
by  the  bequest,  but  formed  part  of  the  testator's  residuary  estate. 
The  costs  to  be  paid  out  of  the  residuary  estate. 
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EAWLIN80N  v.  WAS8. 

(9  Hare,  673—675  ;  S.  0.  16  Jur.  282.) 

A  deyise  and  bequest  of  real  and  personal  estate  was  made  to  trustees, 
upon  trust  for  the  testator^s  daughter,  for  her  Jife  (with  power  of  sale  on 
her  consent),  and,  after  her  decease,  for  such  person  or  persons  as  his 
daughter  should  by  will  appoint ;  and,  in  default  of  such  appointjnent,  to 
the  testator's  heirs  and  assigns  ex  parte  maternd,  as  if  he  had  diied  intestate ; 
and  power  was  given  by  a  codicil  to  sink  any  part  of  the  personal  estate, 
or  proceeds  of  the  sale  of  the  real  estate,  in  the  purchase  of  an  annuity  for 
the  daughter :  Held,  upon  a  claim  of  the  daughter  against  the  trustees  for 
the  conveyance  of  the  real  estate  to  her,  that  the  heir  ex  parte  maternd  was 
the  heir  at  the  death  of  the  testator,  and  that  the  daughter  was  such  heir ; 
and  the  Coubt  directed  a  conveyance  to  her  accordingly. 

John  Eawlinson,  by  his  will,  dated  in  February,  1841,  directed 
his  debts,  funeral  and  testamentary  expenses,  to  be  paid  by  his 
executors  out  of  his  personal  estate ;  and  he  devised  and  bequeathed 
his  real  and  personal  estate  to  Wass  and  another,  their  heirs, 
executors,  &c.,  upon  trust  to  permit  and  suffer  his  daughter 
Elizabeth  Bawlinson  to  have  the  use  and  occupation  of  his  pictures, 
furniture,  &c.,  for  her  life,  and,  at  any  time  or  times  thereafter, 
with  the  consent  and  approbation  of  his  said  daughter  after  his 
decease,  to  sell  his  real  estate ;  and  the  testator  declared  that  his 
trustees  should  stand  possessed  of  the  money  to  be  produced  from 
his  personal  estate,  after  payment  of  his  debts,  and  also  of  the 
money  to  arise  from  the  sale  of  his  real  estate,  upon  trust  to  invest 
the  same  in  the  purchase  of  freehold  or  copyhold  lands  in  England, 
or  Government  securities,  and  stand  possessed  of  the  dividends  and 
interest,  upon  trust,  during  the  life  of  his  said  daughter,  to  pay  the 
rents  &c.  of  the  real  estate  until  so  sold,  and  the  dividends  and 
interest  of  the  moneys  arising  from  such  sale,  to  his  said  daughter 
for  her  separate  use ;  and  from  and  after  her  decease,  then  in  trust 
for  such  persons  as  his  said  daughter  should  by  will  appoint ;  and 
in  default  of  or  until  such  direction  or  appointment,  the  testator 
devised  and  bequeathed  the  said  freehold  estate,  funds,  and 
securities,  personal  estate  and  effects,  unto  his  heirs  and  assigns 
ex  parte  maternd^  as  if  he  had  died  intestate. 

By  a  codicil  to  his  will  of  the  same  date,  the  testator  directed, 
that,  in  case  his  said  daughter  should  at  any  time  express  her 
desire  that  any  part  or  the  whole  of  the  funds  and  money  arising 
from  the  sale  of  his  real  and  personal  estate  should  be  invested  and 
sunk  in  the  purchase  of  an  annuity  for  her  life,  and  she  should 
direct  the  same  under  *her  hand  to  be  so  invested  and  sunk,  his 
trustees  were  accordingly  to  purchase  such  annuity  or  annuities  as 


1861. 
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March  18. 

Turner, 
V.-C. 
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RAWLf2980N    thej,  wlth  the  consent  of  his  daughter,  should  think  most  advisable ; 
wIjbs.       ctnd  he  directed  such  annuity  to  be  paid  to  her  for  her  separate  use, 
but  not  by  way  of  anticipation. 

Elizabeth  Bawlinson,  the  daughter  and  only  child  of  the  testator, 
survived  him,  and  claimed  to  be  absolutely  entitled  to  the  real 
estate,  and  called  upon  the  trustees  to  convey  the  same  to  her  in 
fee  simple.  The  question  was  first  brought  before  the  Court  by 
special  case,  to  which  the  plaintiff  and  the  trustees  only  were 
parties ;  but  the  Court  refused  to  determine  the  question  in  the 
absence  of  any  parties  who  might  claim  under  the  limitation  to  the 
heirs  tx  parte  matemd.  The  claim  was  then  filed  against  the 
trustees,  and  the  person  who,  excluding  the  plaintiff,  was  heir 
ex  parte  matemd,  and  heir  general  of  the  testator. 

Mr.  Rolt  and  Mr.  Currey  for  the  plaintiff,  cited  Doe  v. 
Lawson{\)^  Stertw.  Platel{2),  Pilkington  v.  Spratt  {s\  IloUoway  v. 
HoUoway  (4),  and  Ware  v.  Rowland  (6).  When  the  Yice-Chancbllor 
called  upon  the  counsel  who  opposed  the  claim, 

Mr.  Bird,  for  the  defendant  Morris,  after  contending  that  in 
point  of  form  any  declaration  of  the  Court  upon  the  point  would  be 
premature,  the  interest  of  the  person  entitled  under  the  description 
of  heir  ex  parte  matemd  being  reversionary;  and  also  that  the 
Court  would  not  pronounce  any  declaration  on  the  construction  of 
the  will  as  to  the  real  estate,  without  also  extending  the  declaration 
to  the  construction  as  to  the  personalty ;  argued,  that  the  term 
[  ^675  ]  "  heir  ex  parte  matemd  "  could  not  apply  to  the  daughter,  ♦who  was 
heir  general;  and  that  the  testator  must  have  contemplated  the 
case  of  the  heirs  general  being  exhausted. 

Mr.  Ferrers  for  the  trustees. 

The  Vicb-Chanobllor  said,  that  the  devise  to  the  heir  ex  parte 
mxUemd  must  be  construed  to  mean  the  heir  of  the  testator  at  the 
time  of  his  death ;  and  at  that  time  no  person  except  his  daughter 
(she  being  his  only  child)  could  be  such  heir ;  and  he  directed  a 
conveyance  of  the  estate  by  the  trustees  to  the  plaintiff  accordingly. 

(1)  7  B.  B.  454  (3  East,  278).        (4)  5  B.  B.  81  (5  Yes.  399). 

(2)  60  B.  B.  738  (5  Bing.  N.  C.  434).    (o)  78  B.  B.  228  (2  Ph.  63d). 

(3)  39  B.  B.  641  (5  B.  &  Ad.  731). 
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CLIFFORD  V.  CLIFFORD  (1).  i862. 

March  U,  IS, 
(9  Hare,  675— 683.)  

A  testatrix,  having  a  power  of  appointiog  a  sum  of  10,000/.  secured  by  a         ^y'^^* 
term  of  five  hundred  years,  and  having  also  a  power  of  appointing  the  fee  *    * 

of  the  lands  on  which  the  money  was  secured,  by  her  will  devised  her  lands        L  *  ^  J 
to  A.  for  life,  with  remainder  to  B.  in  tail,  and  gave  to  A.  all  the  residue  of 
her  personal  estate :  Held,  that  the  10,000/.  passed  under  the  residuary  gift 
of  the  personal  estate. 

Effect  of  a  general  release  by  a  party  entitled  to  a  charge  on  real  estate 
secured  by  a  term  of  years  to  the  trustees  of  the  term,  the  term  itself  not 
being  assigned  or  merged. 

Richard  Lewis,  by  a  settlement,  made  ^in  1815  on  the  marriage 
of  his  daughter  Frances  Elizabeth  with  Serjeant  Taddy,  created  a 
term  of  500  years  in  his  estates  in  Monmouth,  for  the  purpose  of 
settling  the  sum  of  10,0002.  on  his  daughter.  The  trusts  of  the 
10,000i.  were,  after  the  decease  of  Mr.  and  Mrs.  Lewis,  for  Serjeant 
Taddy  for  life,  then  for  Frances  Elizabeth  his  wife  for  her  life,  and 
after  the  decease  of  the  survivor  of  them,  in  case  there  should  be 
no  issue  of  the  marriage  (which  event  happened),  upon  trust  for 
such  person  or  persons,  and  for  such  uses,  intents,  and  purposes  as 
the  said  Frances  Elizabeth,  notwithstanding  her  coverture,  and  as 
if  she  were  sole  and  unmarried,  should  by  deed  or  will  appoint ; 
and  in  default  of  such  appointment,  and  so  far  as  it  should  not 
extend,  in  trust  for  and  for  the  benefit  of  the  person  or  persons 
*who,  under  the  Statute  of  Distribution,  would  have  been  entitled  [  *676  ] 
thereto,  in  case  the  said  Frances  Elizabeth  had  died  possessed 
thereof  intestate,  and  without  having  been  married. 

By  a  deed  of  the  16th  of  March,  1885,  Bichard  Lewis  conveyed 
his  estates  in  Monmouth  and  Gaermarthen  to  and  to  the  use  of 
trustees,  upon  certain  trusts;  and,  subject  to  certain  interests 
which  became  satisfied,  the  said  estates  were  to  go,  remain,  and 
be  upon  such  trusts,  and  subject  to  such  powers  and  provisions,  as 
Frances  Elizabeth  Taddy  should  by  deed  or  will  appoint ;  and  in 
default  thereof,  in  trust  for  Frances  Elizabeth  Taddy,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely. 

Frances  Elizabeth  Taddy  survived  her  husband;  and  by  her 
will,  dated  the  7th  of  February,  1846,  gave,  devised,  and  bequeathed 
all  her  freehold  messuages,  tenements,  lands,  and  hereditaments 
in  the  counties  of  Gaermarthen  and  Monmouth,  unto  trustees,  their 
heirs  and  assigns,  upon  trust,  in  the  first  place,  out  of  the  rents 
and  profits  thereof  to  pay  two  annuities,  and  subject  thereto  to  the 

(1)  In  re  Jones  (1886)  34  Ch.  D.  66,  see  In  re  Salvtn  [1906]  2  Ch.  459,  75 
56  L.  J.  Oh.  58,  55  L.  T.  597  ;   but      L.  J.  Oh.  825,  95  L.T.  289. 
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Clifford  use  of  two  persons  therein  named  (since  deceased)  for  their  respec- 
Clifford.  ^ive  lives,  with  remainder  to  the  use  of  the  plaintiff  and  his  assigns 
during  his  life,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  plaintiff  as  tenants  in  tail ;  and  the  testatrix  bequeathed 
the  residue  of  her  personal  estate  to  the  plaintiff  for  his  own  use 
and  benefit,  and  she  appointed  the  plaintiff  executor  of  her  will. 
The  eldest  son  of  the  plaintiff,  and  the  first  tenant  in  tail  under 
Mrs.  Taddy's  will,  was  a  defendant. 

The  bill  prayed  for  a  declaration,  that  the  plaintiff  was  entitled  to 
the  sum  of  10,0002.,  and  to  have  the  same  raised.  And  that  the 
defendants,  the  trustees  of  the  term  of  500  years,  might  be  ordered 
[  *677  ]  to  assign  and  convey  the  hereditaments  ^comprised  in  the  term  for 
the  residue  thereof  (but  subject  to  the  proviso  in  the  settlement 
for  redemption  thereof,  and  for  the  cesser  of  the  term,)  to  such 
person  or  persons  as  the  plaintiff  should  direct. 

The  questions  in  the  cause  were,  first,  as  to  the  title  of  the 
plaintiff  under  the  will  of  Mrs.  Taddy  to  have  the  10,(X)0Z.  raised ; 
and  secondly,  as  to  the  effect  of  a  release  executed  by  the  plaintiff 
in  April,  1847,  under  the  following  circumstances : 

On  the  occasion  of  the  marriage  of  Serjeant  Taddy,  his  father 
created  a  term  of  500  years  in  his  estates  in  Surrey  in  the  trustees 
of  the  settlement  of  1815,  for  the  purpose  of  settling  6,(X)0Z. ;  and, 
on  that  occasion,  Serjeant  Taddy  himself  settled  a  sum  of  1,8001. 
Bank  Stock.  The  trusts  of  the  6,000Z.  and  Bank  Stock  were,  by 
the  settlement  of  1815,  declared  to  be,  after  the  life-interests 
therein  given  to  Serjeant  Taddy  and  his  wife,  in  default  of  their 
issue,  upon  such  trusts  as  Serjeant  Taddy  should  by  deed  or  will 
appoint;  and,  in  default  of  such  appointment,  in  trust  for  and 
for  the  benefit  of  the  person  or  persons  who,  under  the  Statute 
for  the  Distribution  of  the  Estates  of  Intestates,  would  have  been 
entitled  thereto  in  case  Serjeant  Taddy  had  died  possessed  thereof 
intestate  and  unmarried.  The  1,800Z.  Bank  Stock  was  afterwards 
increased  by  the  addition  of  two  bonuses  of  450{.  and  1,8752. 
respectively.  Serjeant  Taddy  died  in  March,  1845,  having  by 
his  will  appointed  John  Taddy  his  sole  executor  and  residuary 
legatee.  In  April,  1847,  Mrs.  Taddy  being  dead,  and  the  trusts 
of  the  settlement  of  1815  at  an  end,  (except  the  ultimate  limitation 
of  the  Bank  Stock),  John  Taddy,  who  was  entitled  to  the  Bank 
Stock  and  sums  added  to  it,  requested  the  trustees  of  the  settle- 
ment to  transfer  it  to  him.  The  trustees,  who  had  in  them  the 
terms  of  500  years  and  500  years,  required  a  release  from  John 


VOL.  Lxxxix.]      1852.    CH.    9  HARE,  677—679.  621 

Taddy  of  the  *Bank  Stock  and  bonuses,  and  also  a  general  release,  Cuffobd 
extending  not  only  to  the  term  and  funds  settled  by  Serjeant  Taddy  Clifford. 
and  his  father,  but  also  to  the  property  put  in  settlement  by  Mr.  [  *678  ] 
Lewis.  The  release  of  the  14th  of  April,  1847,  recited  the  settle- 
ment, the  state  of  the  property,  and  the  deaths  of  the  parties ;  and 
that  all  interest  &c.,  to  which  Serjeant  Taddy  became  entitled  as 
tenant  for  life  under  the  trusts  of  the  settlement,  were  duly 
received  by  or  accounted  for  to  him  or  to  his  executor;  and 
that  all  interest  &c.,  to  which  the  said  Frances  Elizabeth  Taddy 
became  entitled  as  tenant  for  life  under  the  trusts  of  the  settle- 
ment, as  having  survived  her  husband,  were  duly  received  by  or 
accounted  for  to  her,  or  to  the  plaintiff,  her  executor;  and  that 
no  part  of  the  10,000L  covenanted  to  be  settled  by  Bichard 
Lewis  was  ever  raised  or  paid  to  the  trustees  of  the  settlement; 
but  that  the  same  remained  a  charge  upon  the  estates  by  the  said 
settlement  charged  therewith,  and  which  subsequently  devolved  to 
or  were  settled  upon  Frances  Elizabeth  Taddy ;  and  which  said 
estates,  together  with  the  said  charge  created  thereon,  had  since 
devolved  upon  and  become  vested  in  the  plaintiff  Clifford,  as  the 
residuary  devisee,  appointee,  and  legatee,  under  the  will  of  the 
late  Frances  Elizabeth  Taddy,  and  by  virtue  of  the  ultimate  limita- 
tion in  the  settlement  in  default  of  issue  of  the  said  marriage  in 
respect  of  the  10,0002. ;  and  the  recital,  after  referring  to  the  Bank 
Stock  and  the  6,000/.,  proceeded  to  recite  that  the  right  to  the  said 
sums  of  Bank  Stock  and  to  the  6,0002.  had  devolved  upon  John 
Taddy,  as  such  executor  and  residuary  legatee  of  Serjeant  Taddy ; 
and  upon  whom  had  also  devolved  the  messuages,  lands,  &c.,  still 
remaining  charged  with  the  6,0002.  under  the  trusts  of  the  settle- 
ment ;  and  that  John  Taddy  had  applied  to  the  surviving  trustees 
of  the  settlement  to  transfer  to  him  the  8,6252.- Bank  Stock,  and  to 
pay  over  to  him  the  unapplied  dividends  thereon,  which  they  had 
agreed  to  do,  upon  John  Taddy  and  also  the  plaintiff  executing 
*the  releases  thereinafter  contained.  The  deed  then,  after  reciting  [  *67o  ] 
the  transfer  of  the  stock  to  John  Taddy,  contained  a  general  release 
by  him  in  terms  similar  to  the  release  by  the  plaintiff.  And  the 
plaintiff  thereby,  in  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  premises,  remised,  released,  acquitted,  exonerated,  and 
for  ever  discharged  the  trustees  from  the  said  recited  indenture 
of  settlement,  and  all  and  every  the  trusts,  covenants,  agreements, 
and  provisions  therein  contained ;  and  also  of  and  from  the  said 
sum  of  10,0002.,  and  all  other  the  trust  monies  and  premises  in  or 
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Clifford  over  which  the  said  Frances  Elizabeth  Taddy  had  any  right  or 
Clibtord.  interest  or  power  of  appointment  whatsoever,  under  or  by  virtue  of 
the  same  settlement;  and  also  of  and  from  all  and  every  other 
sums  and  sum  of  money  and  stock,  actions  and  action,  suits  and 
suit,  bonuses,  additions,  interests,  dividends,  rents,  arrears  of 
interest,  dividends  or  rents,  causes  and  cause  of  action  and  suit, 
accounts,  reckonings,  balances,  charges,  losses,  gains,  claims,  and 
demands  whatsoever,  which,  either  at  law  or  in  equity,  she  the 
said  Frances  Elizabeth  Taddy  in  her  lifetime  ever  had,  or  which 
the  plaintiff,  as  such  executor,  residuary  devisee,  appointee,  and 
legatee,  under  her  will  or  in  any  other  character,  had,  or  which 
the  plaintiff,  or  the  representative  for  the  time  being  of  Frances 
Elizabeth  Taddy,  should  or  might  have,  from,  upon,  or  against  the 
trustees,  for  or  by  reason  or  on  account  of  the  said  settlement,  or 
the  trusts,  covenants,  agreements,  and  provisions  therein. 

Mr.  Holt  and  Mr.  Pryor  for  the  plaintiff. 

Mr.  C.  P.  Cooper f  Mr.  O.  L.  Russell,  and  Mr.  Alcock,  for  the 
tenant  in  tail;  and  Mr.  ChandUss  and  Mr.  Southgate^  for  the 
trustees  of  the  term. 

[680]  Sir  Edward  Clere's  case  (i),  Farmer  v.  Bradford  (2),  Denn  v. 

Roake  (s),  Bullock  v.  Fladgate  (4),  In  re  Spooner's  Trust  (6),  were 
referred  to  in  the  argument  on  the  title  of  the  plaintiff  under  the  will, 
in  the  circumstances  of  the  case ;  and  on  the  effect  of  the  release, 
Stmer  V.  Gordon  (6),  Squire  v.  Ford  (7),  and  Solly  v.  Forbes  (8). 

Thb  Viob-Ghancellor  : 

The  first  question  that  is  raised  in  this  cause  is,  whether  the 
10,OOOZ.,  secured  hy  the  settlement  of  1816,  passed  by  the  devise 
of  real  estate  contained  in  the  will  of  the  late  Mrs.  Taddy,  or  by 
the  bequest  of  residuary  personal  estate  contained  in  the  same 
will  ?  I  am  of  opinion  that  it  passed  to  the  plaintiff  absolutely  by 
the  disposition  of  the  residuary  personal  estate. 

It  is  clear,  from  the  case  of  Farmer  v.  Bradford  (2),  that  the 
devise  of  real  estate  contained  in  this  will  would  not,  before  the 
recent  Statute  of  Wills,  have  operated  as  an  appointment  of  the 
10,000i.     The  case  of  Bullock  v.  Fladgate,  which  was  cited,  has, 

(1)  6  Co.  Eep.  17.  (5)  Ante,  p.  243. 

(2)  27  B.  E.  89  (3  Buss.  354).  (6)  Id  B.  R  499  (3  M.  &  S.  308). 

(3)  33  R  B.  1  (6  B.  &  C.  720).  (7)  AnU,  p.  326. 

(4)  12  B.  B.  270  (1  V.  &  B.  471).  (8)  22  B.  B.  641  (2  Brod.  &  B.  38). 
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as  it  appears  to  me,  no  bearing  on  the  question.  That  case  went  clipford 
on  the  ground,  that  the  property  appointed  was  the  same  property  Clifford. 
which  was  subject  to  the  power, — that  the  equitable  interest  in  the 
property  to  be  purchased  was  co-extensive  with  the  estate  sold. 
Another  case  was  cited  (l)  in  the  argument  of  Farmer  v.  Bradford^ 
in  which  the  power  was  thought  to  be  well  executed  by  the  appoint- 
ment of  the  estate  itself.  That  principle  is  equally  clear.  There 
was  nothing  on  which  *the  power  could  operate,  except  on  the  [  *gbi  ] 
monies  charged ;  and,  rather  than  that  the  power  should  have  no 
operation,  effect  was  given  to  it  in  that  manner.  Does  the  recent 
Wills  Act  alter  the  law  on  this  point  ?  I  think  it  does  not.  By 
the  27th  section,  a  general  devise  of  real  estate  operates  as  an 
execution  of  a  power  over  real  estate,  and  a  general  bequest  of  per- 
sonal estate  operates  as  an  execution  of  a  power  over  personal  estate ; 
but  this  has  nothing  to  do  with  the  question  whether  the  execution  of 
a  power  over  real  estate  shall  operate  as  the  execution  of  a  power 
over  personal  estate.  And  the  Wills  Act  not  affecting  the  case,  I  am 
of  opinion  that  the  10,000/.  was  well  appointed  to  the  plaintiff  Mr. 
Clifford  absolutely. 

(His  Honour  then  stated  the  release,  and  the  circumstances  under 
which  it  was  made,  supra,  pp.  620  et  aeq.) 

The  position  of  the  parties,  at  the  date  of  this  instrument,  was 
this :  The  plaintiff  was  tenant  for  life.  The  deed  does  not  express 
that  he  was  tenant  in  fee ;  the  recital  is,  not  that  he  was  tenant  in 
fee,  but  that  the  estate,  together  with  the  charge  created  thereon, 
had  devolved  upon  and  become  duly  vested  in  him,  as  the  residuary 
devisee,  appointee,  and  legatee  under  the  will  of  Mrs.  Taddy.  Being 
tenant  for  life,  and  having  a  charge  upon  the  same  estate,  to  be 
raised  out  of  a  term  of  500  years  therein,  he  discharges  the  trustees 
from  all  claims  under  the  settlement  in  respect  of  the  10,000Z. 
Now,  looking  at  the  cases  applicable  to  this  point,  it  will  be  found 
that  the  effect  of  the  instrument  must  be  governed  by  the  intention 
of  the  party.  In  St.  Paid  v.  Viscount  Dudley  and  Ward  (2),  Lord 
Eldon  says :  ''  It  has  been  said,  that  this  is  analogous  to  the  case 
of  a  tenant  for  life  paying  off  an  incumbrance.  It  is  so  in  this 
respect :  if  the  tenant  for  life,  at  the  time  *he  pays  off  the  debt  in  [  *688  ] 
that  transaction,  merges  the  security  by  taking  an  assignment 
connecting  it  with  the  legal  estate  of  inheritance,  upon  that  trans- 
action primd  facie  there  is  no  charge  "  (8).    In  this  case,  even  if 

(1)  Pearson  v.  Lane,  17  Vos.  101,  (2)  10  E.  R.  67  (16  Vea  167). 

see  27  B.  R.  91.  (3)  10  B,  B,  at  p.  6Q  (Id  Yeg.  173), 
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Cliffobd  the  plaintiff  has  not  merged  the  10,0002.,  does  not  the  release 
Clifford,  ^niount  to  a  declaration  that  the  sum  shall  not  be  raised?  If  he 
had  said  expressly  the  sam  should  not  be  raised,  would  not  the 
charge  be  gone  as  against  the  infant,  as  the  evidence  of  an  intention 
that  it  should  be  merged?  In  The  Earl  of  Buckinghamshire  v. 
Hobart  (i),  a  tenant  in  tail  supposing  himself  to  be  tenant  in  fee, 
raised  and  paid  off  a  sum  of  6,0002.  charged  on  the  estates  of 
which  he  was  tenant  in  tail,  and  secured  by  a  term,  and  at  the 
same  time  created  a  fresh  mortgage,  (part  of  the  sum  raised 
thereby  being  applied  in  payment  of  the  6,0002.)  >  but  the  term 
remained  in  no  way  dealt  with,  and  had  not  been  assigned  to  any 
one.  Lord  Eldon  said:  ''If  we  are  to  advert  to  cases  on  the 
intention  of  tenants  in  tail  paying  off  charges,  the  answer  to 
applying  that  doctrine  to  this  case  is,  that  the  party  never  con- 
ceived himself  to  be  tenant  in  tail "  (2) ;  and  it  appeared  to  him 
that  the  case  was  **  not  one  in  which  the  intention  of  the  parties 
must  be  taken  to  have  been  to  maintain  the  charge,  but  to  destroy 
it ;  but  it  must  finally  be  determined,  that,  if  the  whole  of  the 
estate  cannot  be  enjoyed  according  to  the  whole  of  the  intention, 
the  term,  which  has  never  yet  been  assigned,  shall  be  considered 
as  subsisting  to  secure  the  6,0002."  (3). 

In  the  state  of  circumstances  in  this  case,  I  cannot,  on  the  form 
of  the  deed,  hold  that  it  did  not  operate  as  a  declaration  of  inten- 
tion that  the  10,0002.  should  not  be  raised  ;  and  if  the  plaintiff  had 
clearly  declared  such  intention,  I  think,  as  against  the  infant  tenant 
in  tail,  the  charge  would  have  merged. 
[  683  ]  It  is  possible,  either  that  the  deed  was  executed  by  mistake,  and 

was  not  in  conformity  with  the  intention  of  the  parties,  or  that 
there  may  be  evidence,  notwithstanding  the  deed,  that  the  intention 
of  the  parties  was  to  keep  the  charge  on  foot.  It  is  true,  as  was 
observed  in  argument,  that  the  term  has  neither  ceased  under  the 
proviso  for  cesser  nor  been  merged.  It  subsisted  in  like  manner 
in  The  Earl  of  Buckinghamshire  v.  Hobart 

The  cause  may  stand  over,  in  order  that  the  plaintiff  may  bring 
forward  any  evidence  of  intention  that  the  10,0002.  should  not  be 
destroyed  by  the  release,  or  that  the  release  was  framed  and  entered 
into  by  mistake.  For  this  purpose  the  plaintiff  may  amend  the  bill, 
by  asking  either  that  the  deed  may  be  rectified  if  executed  under 
mistake,  or  that  the  intention  to  retain  the  charge  may  be  shown. 

(1)  19  B.  B.  197  (3  Swanst.  186).  (3)  19  B.  B.  at  p.  200  (3  Swanst 

(2)  19  B.  B.  at  p.  199  (3  Swftnet.  2pl).      20?). 
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GREGORY  V.  WILSON  (I). 

(9  Hare,  683—691  ;  S.  0.  22  L.  J.  Ch.  159 ;  16  Jur.  304 ;  19  L.  T.  0.  8.  102.) 

Previously  to  the  Conveyancing  Act,  188 J,  the  Oourt  refused  to  relieve 
lessees  against  the  legal  consequences  of  breaches  of  covenant  to  insure  or 
repair,  as  well  in  cases  which  rested  in  contract,  as  where  the  legal  relation 
between  the  parties  was  fully  established  (2). 

Neither  in  cases  of  accidental  neglect  to  perform  the  covenants  to  repair, 
nor  in  case  of  wilful  or  obstinate  breaches  of  such  covenants,  would  the 
Court  relieve  the  tenant  against  the  consequences  of  the  breach. 

A  tenant  is  not  absolved  from  the  performance  of  the  covenants  of  his 
lease  by  a  notice  to  quit :  such  notice  ought  rather  to  be  regarded  as  a  notice 
to  be  more  vigilant  in  the  performance  of  the  covenant. 

The  fact  of  there  being  no  personal  representative  of  a  lessee  on  whom 
the  duty  of  performing  the  covenants  of  the  lease  has  devolved,  cannot  be 
set  up  against  the  landlord. 

A  BILL  by  the  personal  representative  of  John  Thompson,  for 
the  specific  performance  of  an  agreement  for  a  lease.  In  1814, 
Lady  Wilson  was  tenant  for  life  of  an  estate  at  Hampstead,  with 
remainder  to  Sir  T.  M.  Wilson  in  fee ;  and  Mr.  Thompson  agreed 
with  them  to  take  a  lease  of  about  four  acres,  part  of  the  estate, 
for  a  term  of  seventy-five  *years,  at  an  annual  rent  of  42Z.  There 
was  no  written  agreement  for  the  lease,  but  a  draft  of  the  lease 
was  prepared  by  the  solicitors  of  Sir  Thomas  and  Lady  Wilson ; 
and  it  was  admitted  that  the  draft  contained  the  substantial  terms 
of  the  agreement  between  the  parties,  and  that  the  terms  contained 
in  it  were  sufficiently  definite  to  be  made  the  foundation  of  a  decree 
for  specific  performance. 

The  draft  lease  contained  covenants  as  to  the  class  and  value  of 
the  house  or  houses  to  be  erected  on  the  land,  and  for  the  keeping 
of  the  same  in  repair ;  for  the  surrender  of  the  premises  in  good 
condition  to  the  lessors  at  the  end  of  the  term,  and  for  the  insur- 
ance of  the  premises ;  and  the  lease  reserved  to  the  lessors  and 
their  survivors  the  right  to  examine  the  state  of  the  premises,  and 
provided  that  in  default  of  the  performance  of  the  covenants  or 
any  of  them,  the  demise  should  be  void,  and  the  lessors  should  be 
entitled  to  re-enter. 

The  draft  lease  was  forwarded  to  Thompson  in  July,  1814,  and  he 
soon  afterwards  returned  it,  with  some  marginal  observations  and 
some  trifling  alterations.  No  final  settlement  seemed  to  have  been 
come  to  upon  these  observations  and  alterations,  a  further  difficulty 
having  arisen  as  to  a  right  of  water  which  Thompson  claimed,  and 

(1)  HugJies  v.  Metrap.  By.  Co.  (1876)  (2)  But  now  see  the  Conveyancing 

1    0.  P.   D.   120,   afEd.   2  App.  Cas.      Act,  1881,  s.  14. 
439. 
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GBsaoBT  which  the  intended  lessors  were  unable  or  unwilling  to  grant ;  but 
Wilson,  ^^th  parties  considered  that  the  agreement  would  be  carried  out ; 
and  in  or  about  July,  1814,  Thompson  entered  on  the  premises,  and 
laid  out  4,000Z.  or  5,0002.  in  erecting  a  house  and  outbuildings 
thereupon ;  and  he  continued  in  undisputed  possession  down  to  the 
time  of  his  death. 

Lady  Wilson  died  in  the  year  1818,  and  Sir  T.  M.  Wilson  died  in 
the  year  1821.  By  his  will,  he  devised  the  estate  to  uses  under 
[  *686  ]  which  the  defendants  were  entitled.  ^Thompson  died  in  March, 
1848.  The  rent  which  accrued  due  for  the  premises  was  paid  by 
him,  and  accepted  by  the  successive  owners  of  the  estate  up  to 
Michaelmas,  1842. 

Upon  the  death  of  Thompson,  the  right  of  representation  to  him 
was  litigated  in  the  Ecclesiastical  Court;  and  in  a  suit  in  this 
Court  a  receiver  was  appointed  pending  the  litigation ;  and  at  Lady 
Day,  1846,  he  paid  the  rent  of  the  premises  up  to  that  time.  The 
suit  in  the  Ecclesiastical  Court  terminated  by  letters  of  adminis- 
tration to  the  estate  of  Thompson  being  granted  to  the  plaintiff 
Margaret  Gregory,  the  wife  of  the  plaintiff  Barnard  Gregory,  on  the 
16th  of  March,  1847.  And  on  the  19th  of  March,  1847,  the  defen- 
dant Sir  T.  M.  Wilson,  the  first  tenant  for  life  under  the  will  of  the 
late  Sir  T.  M.  Wilson,  served  on  Mrs.  Gregory  a  notice  to  quit  the 
premises  on  the  ensuing  29th  of  September.  This  notice  was 
followed  by  some  correspondence  between  the  parties,  which  led  to 
no  result ;  and  thereupon  the  bill  was  filed,  on  the  4th  of  December, 
1847,  for  the  specific  performance  of  the  agreement,  and  for  an 
injunction  to  restrain  proceedings  at  law. 

The  points  raised  by  the  pleadmgs,  the  material  facts  which 
appeared  in  evidence,  and  the  questions  which  were  the  subject  of 
the  argument,  all  appear  in  the  judgment. 

Mr,  Bethell  and  Mr.  Murray  for  the  plaintiff. 

Mr.  Walpole,  Mr.  W.  M.  James,  Mr.  Rogers,  and  Mr.  Swift, 
for  the  several  defendants. 

[In  addition  to  the  cases  mentioned  in  the  judgment,  EUiott  v. 
Turner  (i),  Oourlay  v.  The  Duke  of  Somerset  (2),  and  Doe  d.  Muston 
V.  Oladwin  (3),  were  cited.] 

(1)  60  B.  E.  381  (13  Sim.  477).  (8)  66  B.  B.  611  (6  Q.  B.  953). 

(2)  13  B.  B.  a«4  (1  V.  &  B.  68). 
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The  Yioe-Ghangbllob  :  OBBGOBr 

r. 
It  has  in  this  case  been  insisted,  on  the  part  of  the  defendants,       Wilson. 

that  specific  performance  of  the  agreement  for  the  lease  ought  not  ^  ^^^  ^ 
to  be  decreed,  upon  the  ground  that  there  have  been  such  defaults, 
both  as  to  insurance  and  repairs,  as  would,  if  the  lease  had  been 
executed,  have  amounted  to  breaches  of  covenant,  on  which  there 
would  have  been  a  right  to  re-enter  and  avoid  the  lease.  On  the  other 
hand,  it  was  argued  upon  the  part  of  the  plaintiffs,  that  the  cases  in 
which  the  Court  had  refused  to  relieve  against  breaches  of  covenants 
contained  in  leases  did  not  apply  to  a  case  like  the  present,  where 
the  rights  of  the  parties  had  throughout  rested  in  contract.  That, 
as  to  the  covenant  to  insure,  the  terms  of  the  covenant  had  never 
been  finally  agreed  upon ;  and  there  could,  therefore,  be  no  breach 
upon  which  the  Court  could  found  its  refusal  to  enforce  the  agree- 
ment ;  and  further,  that  if  the  agreement  was  to  be  considered  as 
perfect  with  respect  to  that  covenant,  any  default  in  insurance 
must  have  been  known  to  the  successive  landlords,  and  had  been 
waived  or  acquiesced  in  by  them,  and  could  not  now  be  set  up. 
That,  as  to  the  repairs,  it  was  only  in  cases  of  wilful  and  obstinate 
refusal  on  the  part  of  tenants  that  courts  of  equity  refused  to 
relieve  against  forfeitures  founded  on  the  non-observance  of  such 
covenants.  And  lastly,  that,  neither  as  to  the  insurance  nor  the 
repairs  could  any  advantage  be  taken  of  any  default  occurring  after 
the  service  of  the  notice  to  quit. 

As  to  the  point  first  insisted  upon  by  the  plaintiffs, — the  distinc-  [  ^B7  ] 
tion  attempted  to  be  drawn  upon  the  case  resting  in  contract,  no 
authority  was  cited  in  support  of  such  a  distinction ;  and  upon 
principle  I  do  not  think  that  it  can  be  maintained.  The  contract  is 
to  create  a  legal  relation  between  the  parties,  which  when  created 
is  to  be  determinable  by  one  party  on  the  non-fulfilment  by  the 
other  of  certain  obhgations.  Possession  is  taken  under  the  contract. 
The  party  on  whom  the  obligations  are  to  rest,  obtains  on  his  part 
the  full  benefit  of  the  contract.  Is  a  court  of  equity  to  hold,  that, 
until  the  legal  relation  is  created,  the  contract  is  unilateral,  and 
that  the  party  who  has  the  benefit  of  the  contract  is  not  to  be  subject 
to  the  consequences  which  are  stipulated  to  attach  upon  the  non- 
performance of  the  obligations  into  which  he  has  agreed  to  enter. 
It  is  true,  that,  until  the  legal  relation  is  created,  the  stipulated 
remedy  by  re-entry  cannot  be  made  available ;  but  it  is  for  this 
Court  to  determine  whether  the  legal  relation  shall  be  created  or 
not:  and  surely  the  Court  may  well  refuse  to  create  it,  if  it  be 

40—2 
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Orboobt  satisfied  that  there  is  such  conduct  as  would  justify  the  immediate 
wiMON.  dissolution  of  it,  if  it  were  created.  There  have  been  many  cases 
in  which  the  Court  has  refused  to  create  the  legal  relation,  upon  the 
ground,  that,  if  created,  it  would  be  immediately  dissoluble ;  and 
those  cases  appear  to  me  fully  to  meet  this  branch  of  the  plaintiffs' 
argument. 

But  then  it  was  said  on  the  part  of  the  plaintiffs,  that  the  cove- 
nant to  insure  was  never  finally  settled ;  and  there  could  there- 
fore be  no  breach  which  could  justify  the  Court  in  refusing  a 
specific  performance.  It  appears,  however,  that  the  draft  lease 
contained  a  covenant  to  insure  in  the  Sun  Fire  Of&ce,  to  the  full 
value  of  the  premises,  in  the  names  of  the  landlords ;  and  although 
it  appears  that  some  pencil  alterations  were  made  by  Thompson  in 
the  terms  of  this  covenant,  so  as  to  leave  it  open  to  him  to  insure 
[  •dss  ]  in  *any  other  of&ce,  and  to  create  no  obligation  as  to  the  amount  to 
be  insured,  and  to  provide  for  the  insurance  being  in  the  joint 
names  of  himself  and  the  landlords;  this  bill  expressly  charges 
that  he  did  not  insist  on  those  alterations :  and  whether  he  did  so  or 
not,  it  is  clear  that  it  was  fully  agreed  that  the  lease  should  contain 
a  covenant  for  an  insurance  in  some  of&ce  to  some  amount,  either 
in  the  names  of  the  landlords  solely,  or  in  the  joint  names  of  the 
landlords  and  Thompson ;  and  I  must,  therefore,  I  think,  consider 
this  case  upon  the  footing  that  if  the  lease  had  been  executed, 
there  would  have  been  a  covenant  for  insurance,  upon  a  breach 
of  which  there  would  have  been  a  right  to  re-enter. 

It  was  then,  however,  urged  on  the  part  of  the  plaintiffs,  that, 
assuming  there  would  have  been  a  breach  of  this  covenant  if  the 
lease  had  been  executed,  the  right  to  take  advantage  of  the  breach 
was  gone  by  waiver  and  acquiescence ;  and  it  cannot,  I  think,  be 
doubted,  that  no  breach  of  this  covenant  anterior  to  March,  1846, 
when  the  last  payment  of  rent  was  made,  and  probably  no  breach 
of  it  anterior  to  the  expiration  of  the  notice  to  quit,  could  now  be 
taken  advantage  of  at  law ;  but  this  covenant  is  a  continuing  cove- 
nant, and  there  seems  to  be  no  ground  for  insisting  upon  a  waiver 
beyond  the  period  I  have  mentioned.  And  when  it  is  attempted  to 
apply  the  doctrine  of  acquiescence  to  such  a  case  as  the  present,  it 
must  be  remembered  that  the  ultimate  right  which  the  Court  has  to 
deal  with,  is  the  legal  right,  and  that  a  case  therefore  must  be  made 
out,  which  would  justify  the  Court  in  controlling  that  right.  The 
landlord  may,  no  doubt,  have  so  dealt  with  the  tenant  as  to  have 
created  an  equity  against  himself  suf&ciently  strong  to  control  his 
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legal   right;    but   it  cannot,  I  think,  be  disputed,  that  a  strong     orbgoby 
case  would  be  required  for  the  purpose.  Wimon 

Passing  from  the  case  as  to  the  insurance  to  the  case  as  to  repairs,  [  689  ] 
it  was  argued  for  the  plaintiffs,  that  the  Court  would  relieve  tenants 
against  the  consequences  of  such  breaches,  unless  the  breaches  were 
wilful  and  obstinate  on  their  part ;  and  great  reliance  was  placed  in 
this  part  of  the  argument  upon  some  expressions  which  fell  from 
Lord  Eldon  in  the  cases  of  Hill  v.  Barclay  {l),  and  Reynolds  v. 
Pitt  (2),  as  to  wilful  and  obstinate  refusal ;  but  it  is  obvious,  both 
from  those  cases  and  others  which  were  before  him,  that  Lord 
Eldon's  opinion  was  decidedly  opposed  to  granting  any  relief  by 
this  Court  to  tenants  against  forfeitures  founded  on  breaches  of 
such  covenants ;  and  I  think  that  his  observations  as  to  wilful  and 
obstinate  refusal,  upon  which  reliance  was  placed,  were  meant  to 
distinguish  between  such  cases  and  cases  of  neglect  arising  from 
mistake  or  accident ;  and  at  all  events,  I  think,  that  where  a  man, 
who  knows  that  he  is  charged  with  a  legal  obligation,  neglects  to 
perform  it,  his  neglect  to  do  so  must  be  deemed  to  be  wilful,  and,  if 
he  persists  in  it,  to  be  obstinate. 

The  last  point  insisted  on  by  the  plaintiffs  was,  that  the  Court 
would  not  permit  advantage  to  be  taken  of  any  default  occurring 
after  the  notice  to  quit ;  and  the  case  of  Dowell  v.  Dew  (8)  was  cited  in 
support  of  this  position  ;  but  that  case  does  not  appear  to  me  to  bear 
out  the   conclusion   attempted  to  be  deduced  from  it.     I  do  not 
understand  the  late  Yice-Chancellor  Knight  Bruce  to  have  expressed 
an  opinion  in  that  case,  that  any  serious  breaches  of  covenant  on  the 
part  of  the  tenant,  occurring  after  the  notice  to  quit,  could  be  dis- 
regarded in  equity,  upon  the  mere  ground  that  the  notice  to  quit 
was  pending ;  and  I  see  no  grounds  upon  which  tenants,  insisting 
on  the  right  to  retain  possession  under  agreements,  can  be  absolved 
from  discharging  the  obligations  which,  by  these  agreements,  *they      [  *^90  ] 
have  taken  upon  themselves  to  discharge.     So  far  from  the  notice 
to  quit  being  regarded  as  a  dispensation   by  the  landlord  of  the 
obligations  attaching  upon  the  tenant,  I  am  much  disposed  to  think 
it  ought  to  be  regarded  as  a  notice  to  the  tenant  to  be  more  vigilant 
in  the  performance  of  his  duties.    A  tenant,  who  had  been  lulled 
into  security  by  his  landlord,  would,  in  my  opinion,  have  a  much 
better  chance  of  being  relieved  in  equity,  if,  immediately  upon  the 
notice  to  quit  being  served,  he  set  about  performing  the  obligations 

(1)  II  R.  E.  147  (18  Ves.  56).  (3)  67  B.  R.  363  (1  Y.  &  0.  C.  0. 

(2)  19  Ves.  134.  345). 


680  1852.    CH.    9  HARE,  690—691.  [b.b. 

Qbbgobt     attaching  upon  him,  than  he  could  have  if  he  persisted  in  the 

WiiioN.      non- performance  of  those  obligations. 

The  points  to  which  I  have  referred  were  those  which  were  mainly 
insisted  upon  by  the  plaintiffs ;  but  they  also  relied  on  the  power, 
which,  according  to  the  terms  of  the  draft  lease,  was  given  to  the 
lessors,  to  enter  and  give  notice  of  any  repairs  which  might  be 
required  to  be  done,  and  on  the  absence  of  any  such  notice,  and 
on  there  having  been  for  so  long  a  period  no  personal  representa- 
.    tive  of  Thompson.    I  think,  however,  that  the  covenants  to  repair 
after  notice  would  be  considered  as   distinct  covenants:  Doe  d. 
Morecraft  v.  Meua:  (1) ;  and  that  the  fact  of  there  having  been  no 
personal  representative  of  the  lessee  could  not  be  set  up  against  the 
landlord:  Hill  v.  Barclay  (2).    The  hardship  of  courts  of  equity 
refusing  any  relief  against  forfeiture  to  tenants  in  cases  of  this 
description  was  also  much  urged  upon  the  Court ;  but  this  argu- 
ment is  not,  I  think,  entitled  to  much  weight,  for  courts  of  law  in 
such  cases  regard  the  substantial  and  not  the  literal  performance  of 
the  covenant.    The  Court  was  also  pressed  in  the  argument  with 
the  observations  of    Lord    Cottbnham  in  Mundy   v.   JoUiffe  (3), 
indicating,  that,  in  cases  of  suits  for  specific  performance  of  agree- 
[  *6»i  ]      ments  for  leases,  *a  strong  case  would  be  necessary  to  resist  the 
specific  performance  ;  and  I  agree  that  a  strong  case  is  necessary 
for  that  purpose,  for  this  Court,  in  refusing  the  specific  performance, 
prevents  the  question  of  forfeiture  from  being  tried  at  law ;  and 
therefore,  before  it  refuses  its  interference,   it  ought  to  be  well 
satisfied  that  there  has  been  a  forfeiture  on  which  an  ejectment 
could  be  maintained. 

(The  Yice-Chancbllor  then  applied  these  observations  to  the 
facts  of  the  case.  He  was  of  opinion  that  no  evidence  whatever 
had  been  given  by  the  plaintiffs  that  the  premises  ever  were 
insured ;  that  the  defendants*  evidence  proved  that  there  had  been 
no  insurance  in  the  Sun  Fire  Office  since  1886  ;  that  the  premises 
were  out  of  repair  in  1848 ;  that  they  were  still  more  out  of  repair 
in  1845 ;  and  that  in  1847  and  1848  they  were  in  the  same  or  in  a 
worse  condition,  so  far  as  the  witnesses  could  inspect  them ;  but 
that  they  were  prevented  from  inspecting  the  interior  of  the 
premises  by  the  refusal  of  the  tenant  to  give  them  access,  a  refusal 
which  was  in  contravention  of  the  terms  of  the  lease.    And  he  was 

(1)128  R.  R.  426  (4  B.  &  C.  606).  (3)  48  B.  E.  262  (5  My.  &  Or.  167). 

(2)  UR.  R.  147(l8Ves.  57). 
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therefore  of  opinion,  that,  if  the  lease  had  been  executed,  there 
would  have  been  a  forfeiture  against  which  this  Court  would  not 
have  relieved ;  and,  therefore,  that  the  bill  must  be  dismissed  with 
costs  against  all  the  defendants,  except  Sir  T.  M.  Wilson  ;  but.  Sir 
T.  M.  Wilson  having,  by  his  answer,  disputed  the  agreement,  and 
failed  in  that  part  of  the  case,  as  to  him  without  costs.) 


Gbsqobt 
Wilson. 


KING  V.  MALCOTT(i). 

(9  Hare,  692—697;  S.  C.  22  L.  J.  Ch.  166 ;  16  Jup.  237.) 

It  is  not  a  part  of  the  contract  between  a  lessor  and  lessee,  that,  on  the 
death  of  the  lessee,  his  assets  shall  be  impounded  to  answer  the  future  rent 
and  covenants ;  and  if  any  portion  of  the  assets  are  retained  or  appropriated 
for  that  purpose,  it  is  from  the  right  of  the  executor  to  indemnity,  and  not 
from  any  right  which  the  lessor  has  to  require  seourity. 

There  is  no  principle  on  which  a  court  of  equity  should  extend  the  legal 
right  or  remedy  of  the  landlord,  as  against  the  tenant  or  his  estate. 

A  CLAIM  by  a  lessor,  in  the  character  of  a  creditor  upon  the  estate 
of  his  deceased  lessee.  The  testator,  the  lessee,  had  taken  a  lease 
of  premises  known  as  Smith's  Ways,  in  Wapping,  dated  in  May, 
1880,  for  a  term  of  ninety-nine  years,  at  a  rent  of  4502.  a  year,  and 
had  entered  into  the  common  covenants,  for  himself,  his  heirs, 
executors,  &c.,  for  payment  of  the  rent,  and  for  the  due  repair  and 
insurance  of  the  premises.  The  lessee  had  subsequently  assigned 
the  demised  property  to  another  person, — a  fact  which  was  not  con< 
sidered  to  be  material.  The  lessee,  by  his  will,  charged  his  debts 
on  his  real  and  personal  estate.  The  claim  was  filed  by  the  lessor 
on  behalf  of  himself  and  all  other  unsatisfied  creditors  of  the 
testator,  to  have  the  proper  accounts  of  his  personal  and  real  estate 
taken,  and  the  proceeds  duly  applied  in  the  payment  of  his  funeral 
and  testamentary  expenses  and  debts,  including  what  might  become 
due  to  the  plaintiff  in  respect  of  the  rent  reserved  by  the  lease ;  and 
to  have  a  sufficient  part  of  the  proceeds  of  the  estate  set  apart  and 
invested,  and  secured  in  Court,  as  a  due  provision  for  the  payment 
of  the  rent  then  due  and  thereafter  to  accrue  due  on  the  lease,  and 
the  due  performance  of  the  covenants  therein  contained  on  the  part 
of  the  testator.  It  was  not  alleged  that  there  had  been  any  breach 
of  the  covenants  in  the  lease,  or  any  rent  due  at  the  death  of  the 
testator. 


(1)  In  re  Parry  (1889)  42  Ch.  D. 
670,  61  L.  T.  380 ;  Harbin  v.  Master- 
man  [1896]  1  Ch.  351,  65  L.  J.  Ch. 
195,  73  L.  T.  591 ;  In  re  Hall  [1903] 


2  CTi.  226,  72  L.  J.  Ch.  554,  88  L.  T. 
619,  C.  A. ;  In  re  Nixon  [1904]  1  Ch. 
638,  73  L.  J.  Ch.  446, 
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KiKo  Mr.  Kenyan  Parker  and  Mr.  Rogers,  for  the  plaintiff : 

Malcott.  *  *  It  was  not  necessary  that  a  sum  should  actually  be  due  and 
[  693  ]  payable  in  order  to  constitute  it  a  debt.  It  might  be  a  debt,  although 
payable  in  futuro :  Blount  v.  Hipkins  (1).  Nor  was  it  necessary,  in 
order  to  raise  a  case  for  setting  apart  a  fund  in  an  administration 
suit,  that  it  should  be  absolutely  certain  the  fund  would  be  required 
for  the  purpose  indicated.  Legacies  given  on  a  contingency  were 
secured,  until  it  was  seen  whether  the  contingency  could  arise. 
[They  also  cited  KmUchbuU  v.  Feamhead  (2)  and  other  cases.] 


Mr.  AmphUtt  for  the  executors. 


♦     *    * 


The  Vicb-Chancellob  : 

This  is  the  claim  of  the  reversioner  in  a  lease  against  the  executors 
[  *694  ]  of  his  lessee,  praying  that  the  usual  administration  ^accounts  may 
be  taken,  including  what  is  or  may  become  due  in  respect  of  the 
rent  reserved  by  the  lease;  and  that  the  estate  of  the  deceased 
lessee  may  be  applied  in  payment  of  his  debts;  and  to  have  a 
sufficient  portion  of  the  estate  set  apart  to  answer  the  covenants  in 
the  lease.  (His  Honour  stated  the  substance  of  the  lease,  and  that 
portion  of  the  will  in  which  the  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  the  defendants  (whom  he  appointed  his 
executors) ;  upon  trust  to  sell  and  dispose  thereof,  and  apply  the 
proceeds  in  payment  of  his  funeral  and  testamentary  expenses  and 
debts,  and  the  legacies  bequeathed  by  his  will.)  The  question  is, 
whether  the  plaintiff,  who  is  the  assignee  of  the  reversioner  on  this 
demise,  is  now  entitled  to  have  the  testator's  assets  thus  impounded, 
for  securing  himself  against  possible  breaches  of  the  covenants. 
There  has  hitherto  been  no  breach  of  covenant  upon  which  any 
legal  debt  is  due.  No  action  would  now  lie  against  the  executors 
for  the  purpose  of  compelling  payment  of  any  rent  in  arrear,  or 
any  damages  for  repairs.  Not  only  is  there  no  rent  due,  but  there 
is  no  certainty  that  anything  ever  will  be  due  on  any  of  these 
covenants;  for  if  the  rent  be  paid  at  the  day,  and  if  the  other 
covenants  be  duly  observed,  no  action  will  ever  lie  upon  any  of 
them.  This  case  is  therefore  readily  distinguishable  from  the  cases 
which  have  been  mentioned.  Where  there  has  been  a  bond  or  cove- 
nant for  the  absolute  payment  of  a  certain  sum  of  money,  there 
the  money  must  become  due,  and  must  become  due  on  the  bond  or 
covenant.  In  the  general  decree  for  the  administration  of  a  testator's 
(1)  40  R  E.  74  (7  Sim.  43).  (2)  45  B.  R.  230  (3  My.  &  Cr.  122). 
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estate  in  a  suit  for  that  purpose,  the  usual  reference  is  to  take  an        kino 

account  of  all  debts  due  and  owing  from  the  testator.    If  the  testator     malcott. 

were  a  tenant  of  leasehold  premises,  and  no  rent  be  due  from  him, 

no  debt  is  proveable  by  the  lessor  under  that  decree  in  respect  of 

any  such  rent.    The  Court,  in  the  administration  of  the  estate, 

deals  with  the  legal  rights  of  the  parties ;  and  the  Court  in  such  a 

case  *find8  nothing  in  fact  due  at  law  to  the  lessor  from  the  testator       [  ^^^^  ] 

or  his  estate.    But,  suppose  that  rent  afterwards  becomes  due,  and 

that  proceedings  are  or  may  be  taken  by  the  landlord,  what  is  then 

the  course  of  the  Court?    The  proceedings  must  be  against  the 

executor ;  and  on  the  application  of  the  executor,  the  Court  refers 

it  to  the  Master  to  ascertain  what  is  due  to  the  lessor,  and  what 

provision  should  be  made  for  the  future  in  respect  of  the  obligations 

arising  from  the  lease ;  and  a  sum  of  money  is  commonly  set  apart 

to  answer  what  may  be  required.    This  course  is  taken,  not  because 

of  any  right  which  the  creditor  has  to  come  in  under  the  decree,  but 

in  consequence  of  the  right  of  the  executor  to  an  indemnity  against 

legal  liabilities  out  of  the  assets.    The  creditor,  not  being  so  at  the 

time  of  the  decease  of  the  testator,  but  having  afterwards  become  a 

creditor  by  reason  of  the  testator's  covenant,  was  not  entitled  to  go 

in  under  the  decree. 

Why  should  the  lessor  have  any  such  right  as  he  claims  in  this 
case  ?  How  can  it  be  the  result  of  the  relation  between  landlord 
and  tenant  ?  The  landlord  has  not  bargained  with  his  tenant  that 
the  tenant's  assets,  or  any  fund  whatever  should  be  impounded  for 
the  purpose  of  securing  his  rent,  or  the  due  performance  of  his 
covenants.  He  has  contracted  for  no  such  security.  For  the  rent 
and  for  the  performance  of  the  covenants,  he  looks  to  the  personal 
security  of  the  lessee,  or  to  the  rights  which  he  has  expressly 
reserved  to  himself  over  the  subject  of  the  demise;  and  farther 
than  that  he  cannot  proceed  at  law :  why  should  a  court  of  equity 
give  a  more  extended  effect  to  the  obligation  contracted  between  a 
landlord  and  tenant  than  is  given  by  a  court  of  law  ? 

The  case  was  likened  in  the  argument  to  the  case  of  contingent 
legatees.  It  was  said,  that  such  legatees,  and  who,  being  volun- 
teers, are  not  to  be  more  favoured  than  creditors,  have  the  right  of 
retaining  and  impounding  the  *assets  of  their  testator.  But  every  [  *696  ] 
legatee  has  a  present  right,  and  the  fund  is  impounded  to  answer 
the  demand  which  exists  and  is  created  by  the  will.  The  argument 
overlooks  the  difference  between  a  contingent  debt  and  a  contingent 
legacy.    A  contingent  legacy  is  separated  from  the  assetSy  or  securedi 
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Ktno  because  it  is  a  sam  which  in  any  event  is  certainly  payable  to  some 
Malcott,  person,  though  it  may  be  uncertain  to  whom  it  will  become  payable. 
But  a  contingent  debt  is  a  sum  which  it  is  altogether  doubtful 
whether  it  will  ever  be  taken  out  of  the  assets.  Even  in  the  case 
of  a  contingent  legacy,  the  legatee  is  not,  as  it  was  assumed  at  the 
Bar,  entitled  to  have  a  sum  actually  retained  or  appropriated,  to 
answer  the  legacy  when  the  contingency  arises.  That  is  not  an 
unusual  way  of  providing  for  the  legacy,  but  it  is  a  matter  of 
arrangement,  not  of  right;  and  in  strictness  the  legatee  is  only 
entitled  to  have  security  for  the  payment  of  the  sum,  should  the 
contingency  arise.  The  case  of  Webber  v.  Webber  (i)  illustrates  the 
distinction. 

How  does  the  case  stand  on  authority  ?  There  is  the  distinct 
authority  of  Lord  Rbdbsdalb  in  Lynar  v.  MUh  (2),  which,  (except 
that  the  case  related  to  the  performance  of  a  covenant  and  not  to 
the  case  of  rent),  in  every  respect  governs  the  present  case.  There 
the  testator  had  covenanted  to  pay  an  annuity,  and  assigned  a  ter- 
minable fund  for  securing  it ;  and  he  had  further  covenanted,  that, 
if  such  terminable  fund  should  fail,  all  his  real  and  personal 
property  should  be  charged  with  the  payment  of  the  annuity.  On 
a  bill  brought  by  the  annuitant  against  the  executors  for  an  alloca- 
tion of  part  of  the  testator's  assets  to  answer  the  annuity,  the 
tiBrminable  fund  having  not  yet  failed,  Lord  Bbdbsdale  said  :  ''  I 
cannot  allocate  any  part  of  the  property  in  this  case ;  it  would  be 
tying  up  two  parts  of  the  property  for  the  same  purpose.     The 

[  *697  ]  particular  fund,  *which  is  ample  whilst  it  lasts,  and  also  part  of  the 
general  estate,  producing  the  same  income.  The  intention  of  the 
deed  was,  that  no  additional  security  for  payment  of  the  annuity 
should  be  given,  except  upon  the  deaths  of  both  the  persons  for 
whose  lives  the  pension  was  granted.  The  plainti£f  has  made  her 
bargain  and  taken  a  particular  security,  and  now  files  this  bill  in 
direct  contradiction  to  it "  (3). 

What  is  the  case  between  landlord  and  tenant  ?  Here  the  land- 
lord has  the  security  of  the  leasehold  property  itself,  and  also  the 
general  liability  of  the  whole  personal  estate  of  the  testator  in  case 
the  leasehold  itself  should  be  insufficient.  A  case  like  the  present 
is  in  fact  immediately  afterwards  referred  to  by  Lord  Bedesdalb,  in 
the  same  judgment.  He  says  :  '^  Every  covenant  in  a  lease  maybe 
broken  ;  yet  was  it  ever  held  that  a  party  could  come  here  to  have 

(1)  24  R  R.  180  (1  Sim.  &  St.  311).  (3)  2  Sch.  &  Lef.  339. 

(2)  2  Sch.  &  Lef.  338. 
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personal  assets  allocated  to  answer  such  possible  breaches  ?  Such 
a  bill  might  possibly  be  entertained  if  it  were  alleged  and  appeared 
that  the  executor  had  wasted  the  assets,  but  that  is  not  pretended 
here."  The  case  thus  put  by  Lord  Bedesdale  is  one  of  consider- 
able difiSculty,  although  there  are  I  believe  some  earlier  authorities 
tending  that  way.  Even  in  such  a  case,  if  the  executor  were  com- 
mitting waste,  there  would  appear  to  me  to  be  great  difficulty  in  a 
court  of  equity  treating  that,  as  a  legal  debt,  which  is  not  a  legal 
debt.  However,  I  do  not  intend  to  say  anything  on  that  question 
without  a  review  of  all  the  authorities.  The  question  does  not  arise 
here,  there  being  no  pretence  that  the  executors  are  wasting  the 
assets.  If  this  claim  could  be  sustained  it  would  prevent  the 
administration  of  the  estate  of  a  testator,  although  the  executor  may 
be  willing  to  take  a  security  in  respect  of  contingent  liabilities;  and  the 
estate  of  no  lessee  could  ever  be  distributed  within  any  reasonable 
period  after  his  decease.  I  must  dismiss  this  claim  (which  is  an 
experiment)  with  costs. 


GLASS   V.  EICHAKD80N. 

(9  Hare,  698—705;  affd.  on  app.  2  D.  M.  &  G.  658 ;  22  L.  J.  Oh.  105 ;  17 

Jur.  926.) 

[Affirmed  on  appeal,  as  reported  in  2  D.  M.  &  6.  658.] 


Kino 

r. 

MATX30TT. 
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GKEGORY  V.   SMITH  (1). 

(9  Hare,  708—712.) 

A  bequest  to  the  family  of  G.,  held  not  to  be  void  for  uncertainty ;  but 
construed  to  be  a  gift  to  the  children  of  G.,  (an  uncle  of  the  testator,  known 
to  and  on  terms  of  intimacy  with  him,)  as  joint  tenants,  and  not  to  include 
the  parents  or  their  grand-children. 

Thb  testator,  A.  P.  Wornell,  by  his  will,  made  the  18th  of 
August,  1882,  after  giving  l,000i.  to  his  wife,  gave  the  remainder 
of  his  property  to  his  wife  and  father,  to  be  divided  in  equal  pro- 
portions ;  and  that  they,  as  executors  of  his  intentions,  should 
carry  on  or  dispose  of  his  business,  as  and  when  they  thought 
proper ;  and  directed  that,  after  the  death  of  his  wife  and  father 
and  mother,  the  bulk  of  the  property,  exclusive  of  the  1,000Z.,  should 
be  given  to  the  families  of  Gregory  and  Gear. 

After  the  death  of  the  wife  and  father  of  the  testator,  the  bill  was 
filed  by  the  children  of  George  Gregory  and  the  surviving  children 

(1)  Burt  V.  Hellyar  (1872)  L.  B.  14  Eq.  160,  41  L.  J.  Oh.  430,  26  L.  T,  833. 
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gbroory  of  Mary  Gear  against  the  representative  of  the  wife,  who  survived 
Smith.  ^^^  father,  for  the  distribution  of  the  estate.  The  Court,  at  the 
hearing,  directed  the  Master  to  inquire  and  state  who  were  the 
next  of  kin  of  the  testator  at  the  time  of  his  decease,  and  whether  the 
defendants  George  Gregory  and  Mary  Gear,  who  were  an  uncle  and 
an  aunt  of  the  testator,  were  the  persons  intended  by  the  testator 
by  the  description  of  the  families  of  Gregory  and  Gear ;  and  if 
he  should  find  that  they  were,  then  to  inquire  and  state  what 
children  and  descendants  there  were  of  the  said  George  Gregory 
and  Mary  Gear,  and  when  they  were  respectively  born ;  and  if  he 
should  find  that  the  said  George  Gregory  and  Mary  Gear  were  not 
the  parties  intended  by  the  said  description,  then  to  inquire  and 
state  who  were  the  parties  so  intended. 

The  Master  found  who  were  the  next  of  kin  of  the  testator  ;  and 
that,  at  the  time  of  making  his  will  and  of  his  death,  he  was  well 
acquainted  and  upon  intimate  terms  of  friendship  with  the  defen- 
dants George  Gregory  and  Mary  Gear,  and  with  the  plaintiffs,  the 
[  ♦709  ]  children  of  George  Gregory  *and  the  children  of  Mary  Gear,  and 
two  deceased  children  of  Mary  Gear ;  and  that,  besides  such  plain- 
tiffs, defendants,  and  deceased  children,  there  was  not  any  other 
person  of  the  family  of  Gregory  or  of  the  family  of  Gear  who  was 
living  at  the  date  of  the  will,  and  who  was  in  any  way  related  or 
known  to  the  testator.  And  the  Master  therefore  found  that  the 
defendants  George  Gregory  and  Mary  Gear  were  the  persons 
intended  by  the  testator,  in  his  will,  by  the  description  of  Gregory 
and  Gear. 

Mr.  Humphry  argued,  that  the  two  families,  meaning  thereby 
the  children  of  George  Gregory  and  Mary  Gear,  took  the  property 
as  joint  tenants  ;  and  that  it  was  divisible  amongst  the  ten  survivors 
in  equal  shares :  Barnes  v.  Patch  (i).  White  v.  Bnggs  (2). 

Mr.  Mali,  for  the  representative  of  a  deceased  child  of  Mary 
Gear,  argued,  also,  that  "  families  '*  meant  the  children,  but  that 
they  took  as  tenants  in  common ;  and  that  a  child  who  survived  the 
testator,  but  afterwards  died,  took  a  share. 

Mr,  W.  R.  Ellis,  for  grand-children  of  Mary  Gear,  including 
children  of  children  who  were  alive  when  the  fund  became  divisible, 
and  children  of  children  who  survived  the  testator  and  died  before 

(1)  7  B.  R.  127  (8  Ves.  604).  (2)  78  K.  U.  203  (2  Ph.  583), 
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the  fund  became  divisible,  cited  Batsford  v.  Kebbell  (i),  Cmwys  v.      Gbeoobt 
Colman  (2).  Smith. 

Mr.  Ooldsmith,  for  George  Gregory  and  Mary  Gear,  the  parents 
of  the  two  classes  of  children,  cited  Blackwell  v.  ^Bull{s),  hire       [*7io] 
Parkinson's  Trust  (4),  and  Beales  v.  Crisford  (5). 

Mr.  Drewry,  for  the  next  of  kin  of  the  testator,  contended,  that 
the  gift  was  void  for  uncertainty.  The  "  families  of  Gregory  and 
Gear  "  was  an  expression  too  indefinite  to  he  ascertained.  It  would 
in  a  large  sense  include  an  entire  kindred  or  clan,  all  those  bearing 
a  particular  name,  or  derived  from  a  common  stock ;  and  there  was 
no  authority  for  restricting  its  meaning:  Doe  d.  Hayterv.  JoinviUe  (6), 
Cruivys  v.  Colman  (2),  Robinson  v.  Waddelow  (7). 

Mr.  Bichner  for  another  defendant. 

The  Vicb-Chancellor  : 

It  has  been  contended  that  this  bequest  is  void  for  uncertainty, 
from  the  impossibility  of  deciding  which  of  the  many  interpretations 
of  the  word  "  families  "  ought  to  be  adopted.  If  the  meaning  of 
the  testator  cannot  be  ascertained,  the  bequest  is  no  doubt  void ; 
but  it  is  the  duty  of  the  Court  to  ascertain  the  meaning,  if  it  be 
possible.  Now,  I  think  the  meaning  of  the  word  ^'  family  "  is 
prima  facie  children,  and  that  that  construction  ought  to  be  adhered 
to,  unless  some  reason  be  found  in  the  context  of  the  will  for 
extending  or  altering  it.  It  was  argued,  that  the  expression 
"families  of  Gregory  and  Gear"  did  not  necessarily  import  the 
families  of  any  particular  persons,  but  might  be  read  as  if  the  words 
had  been  "  Gregory  family  "  and  "  Gear  family."  It  occurred  to  me 
that  any  question  on  this  point  might  be  precluded  by  the  terms  of 
the  decree,  *  which  referred  it  to  the  Master  to  inquire  whether  [  *7ii  ] 
the  defendants,  George  Gregory  and  Mary  Gear,  were  the  persons 
intended  by  the  description  of  the  families  of  Gregory  and  Gear. 
I  do  not  think,  however,  that  the  decree  was  intended  to  determine 
this  point ;  and  I  am  of  opinion  that  the  Court,  in  now  construing 
the  will,  is  not  bound  by  the  form  of  the  decree.  Upon  considering 
the  argument  to  which  I  have  referred,  I  do  not  see  any  ground  for 

(1)  4  B.  R  15  (3  Yes.  363).  (5)  60  R.  B.  412  (13  Sim.  592). 

(2)  7  B.  B.  210  (9  Yes.  319).  (6)  6  B.  R  585  (3  East,  172). 

(3)  44  B.  B.  52  (I  Keen,  176).  (7)  42  R  R  138  (8  Sim.  134). 

(4)  AnU,  p.  78. 
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Gbeoouy  dietinction  between  the  effect  of  a  gift  to  the  families  of  George 
Smith.  Gregory  and  Mary  Gear,  and  a  gift  to  the  Gregory  and  Gear 
families.  There  do  not  appear  to  be  any  other  families  known  to 
the  testator  than  those  pointed  oat  by  the  Master's  report;  and 
there  is  nothing,  therefore,  which  would  justify  me  in  distinguishing 
this  case  from  that  of  Barnes  v.  Patch  (1).  There  the  gift  was  to 
"  brother  Lancelot's  and  sister  Esther's  families."  Any  attempt  at 
distinction  between  the  two  cases  would,  I  think,  be  unsound.  On 
the  authority  of  Bai-nes  v.  Patch,  I  must,  therefore,  declare  that 
the  children  of  those  two  persons  are  entitled,  and  that  the  parents 
are  not  included.  Whether,  originally,  under  a  gift  to  A.'s  family 
or  the  family  of  A.,  A.  should  not  have  been  included  in  the  benefit 
of  the  bequest  I  may  possibly  doubt ;  but  it  will  be  much  better  to 
abide  by  the  decision  in  Barnes  v.  Patch  than  to  draw  any 
distinction  between  the  cases,  for  which  there  is  no  sufficient 
ground. 

The  next  question  is,  whether  the  grand-children  of  George 
Gregory  and  Mary  Gear,  born  after  the  death  of  the  testator,  take 
any  interest  in  the  fund ;  and  in  support  of  the  argument  on  their 
behalf,  the  case  of  Batsford  v.  Kebbell  (2)  was  cited,  and  it  was  con- 
tended, that  nothing  was  vested  until  the  death  of  the  father, 
mother,  and  wife  of  the  testator.  Cruwys  v.  Colman  (a)  was  also 
[  ♦712  ]  cited  in  ♦favour  of  the  same  construction,  where  the  legacy  vested 
in  the  next  of  kin  at  the  death  of  the  tenant  for  life.  But  the 
e£fect  of  the  construction  in  Batsford  v.  KebbeU  is  not  to  alter  the 
class  to  take  under  the  gift,  nor  does  the  case  of  Cruwys  v.  Colmun 
alter  the  class.  The  effect  of  those  cases  is  only  to  vary  the  persons 
who  are  to  take  as  members  of  the  class.  The  meaning  of  the  gift 
to  the  "  families  "  of  these  persons  is  not  altered  by  reference  to 
these  cases ;  and  I  am  of  opinion  that  the  grand-children  are  not 
entitled. 

The  only  remaining  question  was,  whether  the  legatees  could 
take  as  tenants  in  common  or  as  joint  tenants, — two  of  the  children 
of  Mary  Gear,  who  were  living  at  the  date  of  the  will  and  of  the 
death  of  the  testator,  having  died  before  the  widow  of  the  testator. 
There  is  no  doubt  the  Court  leans  to  the  construction  which  creates 
a  tenancy  in  common ;  but  there  must  be  something  to  alter  the  legal 
effect  of  the  language  which  is  used  ;  and  upon  examining  this  will  I 
cannot  find  any  ground  for  holding  that  the  will  creates  a  tenancy 

(1)  7  B.  R.  127  (8  Ves.  604).  (3)  7  B.  B.  210  (9  Tee.  319). 

(2)  4  B.  B.  16  (3  Ves.  363). 
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in  common.  To  hold  it  to  be  a  tenancy  in  common  because  the 
fund  must  be  divided  for  the  purpose  of  payment,  would  be  to  adopt 
a  principle  that  would  convert  every  joint  tenancy  of  an  equitable 
interest  into  a  tenancy  in  common. 


Greoout 
Smith. 


EAST  V.   TWYFOKD. 

(9  Hare,  713—733 ;  S.  0.  on  app.  4  H.  L.  C.  617.) 
[Affirmed  on  appeal,  as  reported  in  4  H.  L.  C.  517.] 


BAILEY   V.   KICHARDSON(l). 

(9  Hare,  734—736.) 

A  purchaser  having  notice  that  another  person,  or  his  under-tenant,  is  in 
possession  of  the  property,  is  not  justified  in  presuming  the  possession  of 
that  person  to  be  the  possession  of  the  vendor ;  but  is  bound  to  make 
inquiries  of  the  person  who,  by  himself  or  his  under-tenant,  is  so  in  posses- 
sion, or  he  will  be  deemed  to  have  notice  of  the  title  of  such  person. 

A  mortgagee  purchasing  an  equity  of  redemption,  preserves  his  mortgage 
unmerged  by  taking  a  conveyance  to  a  trustee,  with  a  declaration  of  his 
intention  to  that  effect. 

Jambs  Cocker,  being  the  owner  of  properties  at  Leeds,  which  may 
be  designated  as  Lots  1,  2,  and  8,  on  the  11th  of  October,  1828,  con- 
veyed the  legal  estate  in  fee  in  Lot  2  to  Jackson,  by  way  of  mortgage, 
for  securing  the  sum  of  8002.  He  afterwards  mortgaged  all  the 
properties.  Lots  1,  2,  and  3,  first,  on  the  22nd  of  October,  1835,  to 
Marsden,  for  1,950/. ;  secondly,  on  the  18th  of  June,  1836,  to  Muson 
and  Bichardson,  for  indemnifying  them  to  the  extent  of  2,000Z. 
against  liabilities  they  had  undertaken  on  his  account ;  and  thirdly, 
on  the  6th  of  November,  1838,  to  Bailey  for  SOOL  In  the  mortgage 
to  Bailey,  parts  of  the  premises  were  described  as  being  then  in  the 
occupation  of  Bichardson  and  his  under-tenants.  Cocker  after- 
wards became  bankrupt ;  and  Bichardson,  in  whom  the  security 
created  by  the  deed  of  the  18th  of  June,  1836,  and  on  which  1,000Z. 
was  represented  to  have  been  then  due,  had  become  vested,  pur- 
chased the  equity  of  redemption  from  the  assignees  of  Cocker,  and 
took  a  conveyance  of  it,  on  the  13th  of  July,  1836,  to  Thomas  Cope, 
in  trust  for  himself,  reciting  in  the  conveyance  that  Bichardson  was 
desirous  of  reserving  such  priority  of  charge  as  he  had  by  virtue  of 


1851. 

June  11,12, 

13. 

Nov.  6. 

Turner, 
V..0. 

[713] 

1852. 

Mareh2,3,l2, 

18. 

TURKBR, 

V.-C. 

[734] 


(1)  Cahallero  v.  Henty  (1874)  L.  E. 
9  Ch.  447,  43  L.  J.  Ch.  635,  30  L.  T. 
314;   Hunt  v.  Luck  [1901]  1  Ch.  46, 


70  L.  J.  Ch.  30,  83  L.  T.  479,  affinned 
[1902]  1  Ch.  428,  71  L.  J.  Ch.  239,  86 
L.  T.  68,  C.A. 
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bailky  the  deed  of  the  18th  of  June,  1886,  and  was,  for  that  parpose, 
BicBAKDsov.  desiroas  that  the  equity  of  redemption  should  be  conveyed  to  Cope ; 
and  the  deed  contained  a  proviso  and  declaration,  that  the  mort- 
gage security  should  remain  unmerged  and  available  as  a  protection 
against  all  charges,  if  any  such  there  were  on  the  premises,  and  of 
which  Bichardson  had  actual  or  constructive  notice,  or  otherwise. 
Subsequently,  by  a  deed  dated  the  Srd  of  April,  1849,  Jackson's 
mortgage  was  transferred  to  Bailey,  who  thus  acquired  the  legal 
estate  in  Lot  2,  and  also  obtained  from  some  trustees,  in  whom  some 
terms  were  vested  for  securing  Bailey's  mortgage,  declarations  of 
trust  in  his  favour. 
[  735  ]  The  questions  were,  first,  whether  the  plaintiff,  as  the  personal 

representative  of  Bailey,  was  entitled  to  priority  over  Bichardson, 
in  consequence  of  having  got  in  the  legal  estate  in  Lot  2,  and  the 
declaration  of  trust  of  the  terms ;  and,  secondly,  whether  Bichardson, 
having  purchased  the  equity  of  redemption,  could  set  up  his 
mortgage  against  the  plaintiff. 

Mr.  Roll  and  Mr.  Humphry^  for  the  plaintiff. 

Mr.  StuaH  and  Mr.  Rogers,  for  the  defendant  Bichardson. 

Mr.  Kenyan    Parker    and    Mr.    J.    H.    Palnier,    for    other 
defendants. 

The  cases  cited  were,  first,  on  the  effect  of  the  recital  in  the  con- 
veyance to  the  plaintiff  of  the  possession  of  Bichardson  and  his 
under-tenants :  AUen  v.  Anthony  (i),  Daniels  v.  Davison  (2) ;  and 
secondly,  on  the  effect  of  the  union  in  the  same  person  of  the 
beneficial  interest  in  the  equity  of  redemption  and  in  the  mortgage : 
Smith  V.  Phillips  (^),  TotUmin  v.  8teei*e{4,),  Pairy  v.  Wright  {fi), 
TitUy  V.  Davies{6),  Forbes  v.  Moffatt  (7). 

Thb  Yiob-Ghangbllob  : 

I  am  of  opinion,  that,  the  premises  being  described  in  Bailey's 

mortgage  deed  as  being  in  the  possession  of  Bichardson  and  his 

under-tenants,  the  plaintiff  is  not  entitled  to  the  priority  which  he 

[  *736  ]      has  claimed.    I  think  the  *case  in  this  respect  is  governed  by  the 

decision  in  Daniels  v.  Davison  (2).     An  attempt    was    made   to 

(1)  15  B.  B.  113  (1  Mer.  282).  (5)  24  B.  E.  191  (o  Buss.  142). 

(2)  10  E.  E.  171  (16  Ves.  249).  (6)  60  E.  E.  218  (2  Y.  &  C.  0.  0. 

(3)  44  E.  E.  138  (1  Keen,  694).  399,  n. 

(4)  17  E.  E.  67  (3  Mer.  210).  (7)  1 1  E.  E.  222  (18  Yes.  384). 
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distingoiBh  that  case,  upon  the  ground,  that  the  premises  were  there  Bailbt 
described  as  being  in  the  occupation  of  Daniels ;  but  that,  in  the  Richardson. 
present  case,  they  are  described  as  being  in  the  occupation  of 
Richardson  and .  his  under-tenants.  But  I  think  the  distinction 
cannot  be  maintained.  The  principle  of  Danieh  v.  Davison  is,  that 
a  purchaser,  having  notice  that. another  person  is  in  possession,  is 
not  justified  in  assuming  the  possession  of  that  person  to  be  the 
possession  of  the  vendor,  but  is  bound  to  make  inquiry  of  the  person 
in  possession ;  and  that  principle  reaches  the  present  case,  whether 
the  possession  was  in  Bichardson  or  his  under-tenants. 

I  am  also  of  opinion,  that  Bichardson,  notwithstanding  his 
purchase  of  the  equity  of  redemption,  is  entitled  to  set  up  his  mort- 
gage against  the  plaintiff,  the  mortgage  having  been  kept  alive 
notwithstanding  the  purchase. 

The  plaintiff  having  set  up  a  claim  to  priority  which  he  cannot 
maintain,  must  pay  the  costs  of  the  affidavits,  so  far  as  they  relate 
to  the  question  of  priority.  In  other  respects,  there  must  be  the 
usual  decree  for  foreclosure. 


FAERER  V.  BARKER  (1).  1862. 

(9  Hare,  737-745.)  ^""m^V^' 

Legacies  of  1,000/.  each  to  the  three  children  then  living  of  A.,  the 
testator's  daughter,  with  a  proviso  for  the  payment  of  the  interest  for  their  y  ,q  ^ 

maintenance  during  minority,  and  a  bequest  of  2,000/.  to  trustees,  upon  r  ^^^  ^ 
trust  for  A.,  for  her  life ;  and  from  and  after  her  decease,  for  all  and  every 
her  children  living  at  her  decease,  equally  to  be  divided,  with  a  proviso  that, 
if  any  one  or  more  of  the  children  of  A.  should  die  under  twenty-one,  with, 
out  leaving  issue,  the  original  and  accrued  legacies  and  shares  bequeathed 
to  the  child  or  children  so  dying  should  go  to  the  others  and  other  of  the 
said  children,  equally;  and  a  declaration  that,  if  all  the  children  of  A. 
should  die  under  twenty-one,  and  without  leaving  issue,  the  legacies  of 
1,000/.  a  piece  should  not  be  raiseable ;  but  from  and  after  the  decease  of  the 
last  surviving  child,  the  said  legacies, — and  from  and  after  the  decease  of  her 
daughter  the  2,000/., — should  sink  into  the  residue :  Held,  that  the  rights 
of  the  children  of  A.  in  the  legacy  of  2,000/.  were  contingent  upon  their 
surviving  their  mother. 

Some  of  the  reasons  which  have  influenced  the  Court  in  decisions  in 
favour  of  vesting  legacies  in  children,  have  no  application  in  the  case  of 
grandchildren,  where  there  is  nothing  to  show  that  the  testator  had  placed 
himself  in  loco  parentis. 

Robert  Farrbr,  by  his  will,  dated  in  January,   1885,  after 
bequeathing  unto  his  daughter,  Mary,  the  wife  of  John  Eettlewell, 

(1)  In  re  Hamlet  (1888)  38  Oh.  D.      (1888)  13  App.  Oas.  294,  68  L,  J.  P.  0. 
183,  affirmed  39  Ch.  D.  426,  58  L.  J.      13,  69  L.  T.  9. 
Oh.  242,  69  L.  T.  745;  Leader  v.  Duffey 
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Farbbr  the  sum  of  2,000Z.,  to  be  paid  within  twelve  months  next  after  his 
Babkbe.  decease,  proceeded :  **  I  give  and  bequeath  to  the  three  children  now 
living  of  my  said  daughter,  Mary  Keitlewell,  the  sum  of  1,0001. 
a-piece,  to  be  paid  to  them  respectively  when  and  as  they  shall 
severally  attain  the  age  of  twenty-one  years."  And  the  testator 
directed,  that,  from  his  decease  until  the  said  three  legacies  should 
become  payable,  interest  thereon  at  5Z.  per  cent,  per  annum  should 
be  paid  to  the  father  or  guardian  of  the  respective  legatees  thereof, 
to  be  applied  in  maintaining,  educating,  bringing  up,  and  providing 
for  such  legatees  during  their  respective  minorities.  And  the  testator 
bequeathed  unto  trustees  therein  named  the  sum  of  2,0002.,  to  be 
paid  within  twelve  months  next  after  his  decease ;  and  he  directed 
that  such  sum  of  2,0002.  should  carry  interest  from  the  time  of  his 
decease  until  the  same  should  be  raised  or  paid,  at  51.  per  cent,  per 
annum ;  and  that  such  interest  should  be  paid  and  applied  in  the 
same  manner  as  the  dividends  and  interest  to  arise  from  the  said 
sum  of  2,000/.  (after  the  same  had  been  invested  as  thereinafter 
directed,)  would  be  payable  and  applicable  by  virtue  of  his  will ;  and 
he  declared  that  the  said  trustees  should  stand  possessed  of  the  said 
sum  of  2,0002.  upon  trust  to  invest  the  same  as  therein  mentioned, 
and  stand  possessed  of  the  interest  thereof,  and  the  securities  for  the 
[  ♦738  ]  same  respectively,  upon  trust  to  pay  the  said  dividends  *and  interest, 
when  and  as  the  same  should  become  due,  to  his  said  daughter 
during  her  life,  for  her  separate  use ;  and  from  and  after  the  decease 
of  his  said  daughter,  the  said  sum  of  2,0002.  should  be  in  trust  for 
all  and  every  the  children  of  his  same  daughter  (living  at  her 
decease),  equally  to  be  divided  between  or  amongst  them,  if  more 
than  one.  And  if  there  should  be  but  one  such  child,  then  the 
whole  should  be  in  trust  for  that  one  or  only  child.  And  he  declared 
and  directed,  that  the  share  or  respective  shares  of  such  of  the  said 
children  as  should  have  attained  the  age  of  twenty-one  years  in  the 
lifetime  of  their  said  mother,  should  be  paid  or  transferred  to  him, 
her,  or  them  respectively,  as  soon  as  conveniently  might  be  after 
her  decease ;  and  that  the  share  or  respective  shares  of  such  of  the 
same  children  as  should  be  under  the  age  of  twenty-one  years  at  the 
time  of  her  decease,  should  be  paid  or  transferred  to  him,  her,  or 
them  respectively,  when  and  as  he,  she,  or  they  should  attain  that 
age,  together  with  the  accumulated  dividends  and  interest  arising 
therefrom  in  the  mean  time  (0- 

(1)  Hei-e  followed  two  clauses  whicli      p.  645,  and  are  stated  in  that  part  of 
are  quoted  in    the    judgment,  post,      the  report  only,  to  avoid  repetition. 
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The  testator  died  in  April,  1835.  The  three  children  of  Mary  Fabreb 
Eettlewell,  the  daughter,  who  were  mentioned  in  the  will  to  be  then  ba^kr. 
living,  were  Bobert,  Mary,  and  Hannah.  Bobert  died  in  the  lifetime 
of  the  testator,  under  age,  and  without  issue.  Mary  (the  grand- 
daughter) attained  twenty-one,  but  afterwards  died  in  the  lifetime 
of  her  mother,  without  having  been  married.  Hannah  married 
James  Meek,  and  also  attained  twenty-one,  but  afterwards  died  in 
the  lifetime  of  her  mother,  without  issue ;  Mary  Eettlewell,  the 
mother,  never  had  any  other  children,  and  died  in  October,  1851. 

The  claim  was  filed  by  the  executors  of  William  Farrer  the  son,  [  739  ] 
and  of  Mary  Eettlewell  the  daughter  of  the  testator,  who  were  two 
of  his  residuary  legatees,  to  have  the  rights  and  interests  of  all 
parties  in  the  legacy  of  2,000Z.  declared,  and  to  have  one  third  part 
thereof  paid  to  the  plaintiffs,  the  executors  of  Mary  Eettlewell,  and 
one  other  third  part  to  the  plaintiffs,  the  executors  of  William 
Farrer. 

Mr.  Walker  and  Mr.  Robson,  for  the  residuary  legatees,  claimed 
the  fund — arguing,  first,  that  there  was  no  gift  except  to  children 
of  the  daughter  living  at  her  death ;  and  none  of  the  children 
answered  the  description :  and  secondly,  that,  as  some  of  the 
children  of  the  daughter  attained  the  age  of  twenty-one,  the  gift 
over  in  default  of  that  event  did  not  take  effect.  They  contended 
that  the  original  gift  was  clear  and  unambiguous,  and  that  the 
Court  would  not  reject  words  of  restriction  or  qualification,  unless 
they  were  repugnant  to  the  rest  of  the  clause  in  which  they  were 
found.  [On  the  first  point  they  cited  Bull  v.  Pritchard  (i),  Hotchkin 
V.  Humfrey  (2),  Bnght  v.  Rowe  (3),  and  other  cases ;  and  on  the 
effect  of  the  gift  over,  Ellicombe  v.  Oompertz  (4,) ,  and  Fitzgerald  v. 
Field  (6).] 

Sir  W.  P.  Wood,  Mr.  C.  Barber,  Mr.  Willcock,  and  Mr.  Bates, 
for  the  personal  representatives  of  Hannah  and  Mary,  the  grand- 
daughters, contended — that,  upon  the  words  of  the  declaratory  clause, 
applying  to  the  event  of  the  death  of  the  children  under  twenty-one 
without  issue,  and  giving  over  the  shares  thereinbefore  given,  it 
was  clear  that  *the  testator  did  not  intend  that  the  vesting  of  the  [  •740  ] 
shares  should  depend  on  the  children  surviving  their  mother ;  and 
that  the  Court  would  seek  for  the  construction  which  gave  the 
children  vested  interests  in  their  shares  at  twenty-one :  Perfect  v. 

(1)  71  R  B.  229  (5  Hare,  667).       (4)  45  E.  E.  234  (3  My.  A  Or.  127). 

(2)  17  E.  R.  188  (2  Madd.  65).        (5)  25  B.  B.  97  (i  Bum.  430). 

(3)  41  B.  B.  75  (3  My.  &  K.  316). 
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Fabbbe      Lord  Curzon  (i),  Torres  v.  Franco  (2),  Hope  v.   Lord  CUfden  (3), 
Barker.       Woodcock  v.  Duke  of  Dorset  (4),  Howgrave  v.  Cartier  (6),  Powis  v. 

Burdett  (6),  iCtn^  v.  ffaAe  (7),  Fi^-y  v.  Lord  Sherborne  (8),  HaUifax  v. 

Wilson  (9),  and  Gifc«  v.  GiZ««  (lo). 

Mr.  Bagshawe  for  Barker,  the  trustee. 

Thb  Yice-Ohangbllob  : 

The  question  to  be  determined  is,  whether,  in  the  events  which 
have  happened,  the  2,0002.  legacy  has  fallen  into  the  residue  of 
the  testator's  estate;  and  this  question  depends  upon  whether 
Mary  Eettlewell  the  granddaughter,  and  Hannah  Meek, — the 
children  of  Mary  Eettlewell  the  daughter,  who  attained  twenty-one 
and  died  in  her  life-time,  acquired  vested  interests  in  this  legacy. 
I  am  of  opinion  that  they  did  not. 

The  immediate  disposition  under  which  their  claim  would  arise, 
is  in  these  terms :  **  And  from  and  after  the  decease  of  my  said 
daughter,  the  said  sum  of  2,000{."  ''  shall  be  in  trust  for  all  and 
every  the  children  of  my  same  daughter  living  at  her  decease, 
equally  to  be  divided  ;  "  and,  under  this  disposition,  it  is  clear  that 
no  child  of  Mary  Eettlewell  the  daughter,  who  died  in  her  lifetime, 
[  *74i  ]  could  take  any  interest,  the  disposition  being  in  terms  ^confined 
to  children  living  at  her  death.  This  immediate  disposition  is 
succeeded  by  a  direction  that  the  shares  of  the  children  who  should 
attain  twenty-one  in  the  lifetime  of  Mary  Eettlewell  the  daughter, 
should  be  paid  as  soon  as  conveniently  might  be  after  her  decease ; 
and  that  the  shares  of  the  children  who  should  be  under  twenty- 
one  at  her  decease,  should  be  paid  when  and  as  they  should  attain 
twenty-one,  with  the  accrued  dividends  and  interest  arising  there- 
from in  the  meantime ;  but  this  direction  is  confined  to  the  said 
children,  and  cannot,  therefore,  be  taken  to  alter  or  extend  the 
original  disposition ;  and  although  the  following  clauses  are  not  in 
terms  limited  to  the  said  children,  but  purport  to  extend  to  the 
children  generally,  I  see  nothing  in  them  which  is  inconsistent 
with  the  original  disposition  of  the  2,000/.  legacy  in  favour  of  the 
children  living  at  the  death  of  Mary  Eettlewell  the  daughter.    The 

(1)  21  R.  R.  331  (5  Madd.  442).  (5)  13  R.  E.  142  (3  V.  &  B.  79). 

(2)  32  E.  R.  308  (1  Ruse.  &  My.  (6)  7  R.  R.  269  (9  Ves.  428). 
649).  (7)  7  R.  E.  266  (9  Vee.  438). 

(3)  6  E.  E.  364  (6  Ves.  499).  (8)  30  E.  E.  156  (3  Sim.  243). 

(4)  3  Br.  0.  C.  569;  see  13  E.  E.  (9)  10  E  E.  146  (16  Ves.  168). 
145,  n.  (10)  42  E.  E.  205  (8  Sim.  360), 
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terms  in  which  they  are  expressed  are  no  doubt  to  be  accounted      Fabrkb 

for  by  their  having  reference  both  to  the  original  legacies  of  1,000Z.      barkkr. 

and  to  the  shares  of  the  2,0001.  legacy.     The  first  of  these  clauses 

is  in  these  terms :   "  Provided  always,  and  I  do  hereby  declare, 

that  if  any  one  or  more  of  the  children  of  my  said  daughter  shall 

happen  to  die  under  the  age  of  twenty-one  years,  without  leaving 

lawful  issue,  then,  and  in  such  case,  as  well  the  original  legacy  or 

legacies,  and  share  or  shares,  hereinbefore  respectively  bequeathed 

to  and  in  trust  for  him,  her,  or  them,  so  dying,  as  also  the  legacy 

or  legacies,  and  share  or  shares,  which  shall  have  survived  or 

accrued  to  him,  her,  or  them,  by  virtue  of  this  present  proviso, 

shall  go,  remain,  and  be,  to  the  others  or  other  of  the  said  children, 

if  more  than  one,  in  equal  parts  and  proportions,  but  shall  not  be 

paid  or  payable  sooner  than  the  original  legacy  or  legacies,  and 

share  or  shares,  of  such  others  or  other  of  them  shall  become 

payable."    And  whether  this  clause  be  construed  distributively,  so  as 

to  carry  over  the  original  legacies  to  the  other  original  legatees, 

and  the  *Bhares  of  the  2,000Z.  to  the  co-sharers  in  that  fund,  or  be      t  *^^^  1 

construed  to  carry  over  as  well  the  original  legacy  as  the  share  to 

which  an  original  legatee  might  be  entitled  in  the  2,0002.  to  the 

co-sharers  in  that  fund,  I  see  nothing  in  the  clause  which  is 

inconsistent  either  with  the  original  legacies  or  with  the  shares 

of  the  2,000Z.  being  taken  by  the  parties  to  whom  they  are  in  the 

first  instance  given.     The  remaining  clause  is  in  these  terms: 

"  And  I  do  hereby  further  declare,  that,  if  all  the  children  of  my 

said  daughter  shall  happen  to  die  under  the  age  of  twenty-one 

years  without  leaving  lawful  issue,  then  and  in  the  last-mentioned 

case,  the  said  legacies  of  1,0002.  a-piece,  hereinbefore  bequeathed 

to  her  three  children  now  living,  shall  not  be  raised  or  raiseable ; 

but,  from  and  after  the  decease  of  the  last  surviving  or  only  child, 

the  same  legacies,  and  from  and  after  the  decease  of  my  said 

daughter,  the  said  sum  of  2,0002.  hereinbefore  bequeathed  to  my 

said  trustees,    shall    respectively    sink  into  the  residue  of   my 

personal  estate,  for  the  benefit  of  the  legatees  thereof."    But  this 

clause  again  does  not  appear  to  me  to  alter  the  classes  in  whose 

favour  the  original  legacies  and  the  shares  of  the  2,0002.  were 

given.    The  gift  over,  in  the  event  of  all  the  children  dying  under 

twenty-one,  without  leaving  lawful  issue,  may,  indeed,  be  taken  to 

import  that  children  attaining  twenty-one,  or  dying  under  that 

age  leaving  lawful  issue,  were  to  take  vested  interests ;  but  if  the 

clause  be  read  distributively,  which  I  think  is  its  fair  and  reasonable 
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Fabubb      construction,  this  would  not  affect  the  class  by  whom  such  vested 

Barker,  interests  were  to  be  taken ;  and  again,  although  the  words  "from 
and  after  the  decease  of  my  daughter  "  in  this  clause,  if  taken  by 
themselves,  might  import  that  the  class  intended  to  take  the  2,000Z. 
was  not  confined  to  children  surviving  the  daughter,  I  think  it 
clear,  from  the  context,  that  these  words  were  inserted  merely  to 
preserve  the  daughter's  life  interest,  and  do  not,  therefore,  warrant 

[  *7'i3  ]  the  conclusion  which  *might  otherwise  be  drawn  from  them ;  the 
true  meaning  being,  that,  in  the  event  mentioned  in  the  clause, 
the  original  legacies  should  sink  into  the  residue  on  the  death  of 
the  survivor  of  the  legatees,  and  the  2,000/.  upon  or  after  the  death 
of  the  daughter.  So  far,  therefore,  as  the  question  has  depended 
upon  the  provisions  of  the  will,  without  reference  to  the  decided 
cases,  I  have  felt  but  little  difficulty  upon  it. 

But  the  argument  on  the  part  of  the  defendants  rested  mainly 
upon  the  cases  which  have  been  decided  in  favour  of  the  vesting 
of  children's  portions  at  twenty-one  or  marriage,  and  certainly 
those  cases  have  gone  to  a  very  great  length.  I  have  carefully 
examined  them,  in  the  hope  that  I  might  be  able  to  deduce  some 
definite  rule,  which  might  govern  the  present  case,  or  assist  in 
furnishing  some  guide  to  future  decisions ;  but  I  confess  myself 
unable  to  do  so.  The  rule,  as  laid  down  by  Sir  W.  Grant  in 
Howgrave  v.  Cartier,  is  this :  "  If  the  settlement  is  incorrectly  or 
ambiguously  expressed,  if  it  contains  conflicting  and  contradictory 
clauses,  so  as  to  leave  in  a  degree  uncertain  the  period  at  which, 
or  the  contingency  upon  which,  the  shares  are  to  vest,  the  Court 
leans  strongly  towards  the  construction  which  gives  a  vested  interest 
to  the  child,  when  that  child  stands  in  need  of  a  provision  "  (i) ; 
but  this  rule  leaves  it  to  succeeding  Judges  to  determine  on  each 
instrument  what  expressions  in  the  instrument  are  to  be  deemed 
inaccurate  or  ambiguous,  and  what  clauses  are  to  be  considered 
conflicting  and  contradictory ;  and  this,  I  think,  must  necessarily 
be  the  case.  At  all  events,  the  decided  cases,  and  particularly 
those  before  Sir  J.  Leach,  have  proceeded  upon  such  refined  dis- 
tinctions, and  reasoning  so  subtle,  that  no  certain  rule  upon  these 
points  can,  I  think,  be  collected  from  them.     The  later  authorities, 

[  ♦744  ]  however,  I  think,  indicate,  *that,  in  the  opinion  of  the  Court,  the 
cases  in  favour  of  the  vesting  have  been  carried  to  their  full  extent. 
Lord  CoTTENHAM  SO  cxpresscs  himself  in    Whatford  v.  Moore  {2), 

(1)  13  R.  R  at  p.   147  (3  V.  &  B,  (2)  3  My.  &  Or.  289;  see  85  B.  B. 

86).  107,  n. 
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and  in  the  opinion  there  indicated  I  fully  concur.  I  think  it  is  the  Farrer 
duty  of  the  Court  in  these  cases  to  give  full  weight  to  any  ambiguity  barker. 
or  contradiction  which  it  may  find,  but  not  to  strain  the  meaning 
of  the  instrument  for  the  purpose  of  raising  an  ambiguity  or  con- 
tradiction. In  the  present  case,  I  think,  that,  if  I  hold  the  shares 
of  the  children  who  died  in  the  lifetime  of  Mary  Kettlewell  the 
daughter  to  be  vested,  I  should  both  be  straining  the  meaning  of 
the  instrument,  and  extending  the  cases  in  favour  of  the  vesting. 

In  the  first  place,  the  question  in  this  case  arises  upon  a  will, 
and  not  upon  a  settlement ;  and  although,  after  looking  into  the 
cases,  I  cannot  venture  to  say  that  a  different  rule  of  construction 
upon  this  subject  is  to  be  applied  to  wills  and  to  settlements,  I 
think  that  the  different  character  of  the  instrument  is  a  circumstance 
to  be  weighed  in  determining  the  effect  which  is  to  be  attributed  to 
the  dispositions  contained  in  them  ;  the  more  so  as,  in  the  case  of 
settlements,  the  consequence  of  holding  the  shares  not  to  be  vested 
might  be,  to  create  a  resulting  trust  for  the  settlor ;  but,  in  cases 
of  legacies,  the  residuary  legatee  might  take.  In  the  second  place, 
this  is  a  question  of  vesting  the  interests  of  grandchildren,  and  not 
of  children ;  there  is  nothing  to  show  that  the  testator  stood 
in  loco  parentis;  and  some,  at  least,  of  the  reasons  which  have 
influenced  the  Court  in  the  decisions  in  favour  of  children,  have 
no  application  to  the  case  of  grandchildren.  And  in  the  third 
place,  this  testator  has,  by  his  will,  drawn  the  distinction  between 
the  gifts  which  he  intended  to  be  vested  in  his  grandchildren,  and 
those  which  he  has  expressed  to  be  contingent,  *giving  the  three  [  *745  ] 
grandchildren,  who  were  living  at  the  date  of  his  will,  legacies  of 
1,000Z.  each,  in  absolute  terms,  and  expressing  their  shares  of  the 
2,000Z.  in  terms  of  contingency,  and  he  has  thus  made  a  provision 
for  the  grandchildren. 

Looking  at  these  distinctions,  and  at  the  whole  tenor  of  this  will, 
I  am  of  opinion  that  the  rights  of  the  children  of  the  daughter  in 
the  legacy  of  2,000f.,  were  meant  to  be,  and  were,  contingent  upon 
their  surviving  their  mother ;  and  that,  all  of  them  having  died  in 
her  lifetime  (one  indeed  in  the  lifetime  of  the  testator),  the  2,0002. 
falls  into  the  residue  of  the  estate. 
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[  ♦746  ] 


DUKE  OF  NORFOLK  v.   TENNANT. 

(9  Hare,  745—749 ;  S.  C.  16  Jur.  398.) 

Where  there  is  no  original  equity  affecting  the  claim  of  a  party  to  com- 
pensation under  the  68th  section  of  the  Lands  Clanses  Consolidation  Act,  in 
respect  of  lands  injuriously  affected,  the  statute  does  not  create  such  an 
equity;  but  where  there  is  an  original  equity  affecting  the  claim,  the 
statute  does  not  take  it  away. 

Where,  tiierefore,  an  agreement  for  compensation  has  been  oompleted 
and  carried  out,  and  the  satisfaction  perfected,  there  is  no  ground  for 
the  interference  of  the  Court,  arising  out  of  the  provision  of  the  statute ; 
but  where  the  defendant  has  receivod  the  consideration  for  perfecting  the 
satisfaction,  and  refuses  to  perfect  it,  and  a  case  for  specific  performance 
arises,  there  is  nothing  in  the  statute  to  exclude  the  interposition  of  the 
Court 

The  Court  does  not  interfere  by  injunction  to  restrain  parties  who  insist 
that  their  property  has  been  injuriously  affected  within  the  meaning  of  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act,  from  prosecuting  their 
claim  under  the  Act,  upon  the  mere  ground  that  the  Act  has  not  provided 
the  means  of  determining  the  preliminary  question,  whether  the  property 
has  been  injuriously  affected  or  not.  But  whether  the  same  rule  applies  to 
a  case  in  which  there  are  several  grounds  of  claim,  some  of  which  have  been 
satisfied, — Quaere, 

The  Duke  of  Norfolk  erected  a  market-place  at  Sheffield,  under 
the  powers  of  the  Act  10  &  11  Yict.  c.  xlv.  (l),  which  incorporated 
the  Lands  Clauses  Consolidation  Act  (2).  The  defendant  had  a 
leasehold  interest  in  a  brewery,  situated  in  a  street  called  Castle 
Folds,  immediately  opposite  the  market-place.  The  reversion  of  the 
brewery  expectant  upon  the  lease  was  purchased  by  and  belonged 
to  the  Duke.  The  street  called  Castle  Folds  was  temporarily 
obstructed  in  the  course  of  the  erection  of  the  market-place,  *and 
was  permanently  narrowed  by  the  building;  and  the  defendant 
alleged,  that  the  height  of  the  building  prevented  the  access  of  the 
light  and  air  to  the  brewery.  Under  these  circumstances,  the 
defendant,  on  the  2nd  of  February,  1852,  acting  on  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act,  served  the  Duke  with  a 
notice  claiming  compensation  for  the  injury  occasioned  to  him  by 
the  obstruction  and  narrowing  of  the  street,  and  the  obstruction  of 
the  light  and  air,  and  desiring  to  have  the  compensation  settled  by 
arbitration,  under  the  provisions  of  the  Act ;  and,  on  the  5th  of 
March,  he  served  the  Duke  with  a  further  notice  requiring  him  to 
appoint  an  arbitrator. 

The  bill  was  filed  for  an  injunction  to  restrain  the  proceedings 
under  the  notices.  The  case  stated  by  the  bill  was  in  substance, — 
that  the  defendant  agreed  to  accept  a  plot  of  ground  and  two 


(1)  Local  and  personal. 


(2)  Sect  4. 
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quarters'  rent  due  from  him  to  the  plaintiff,  in  satisfaction  of  the      Dukrop 
injury  which  he  had  sustained  by  the  street  having  been  obstructed  ^ 

and  narrowed  ;  and  as  to  the  obstruction  of  the  light  and  air,  that     Tkknant. 
the  defendant  stood  by  and  permitted  the  building  to  be  erected  to 
its  existing  height  without  raising  any  objection. 

Sir  W.  P.  Wood  and  Mr.  Ellison,  for  the  plaintiff,  [cited 
The  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke  (i),  The  South  Staffordshire  Railway  Company  v. 
Hall  {2),  and  The  Sutton  Harbour  Improvement  Company  v. 
Hitchens  (3)]. 

Mr,  Rolt  and  Mr.  Speed,  for  the  defendant,  contended,  that  [  747  ] 
there  was  no  case  for  the  interposition  of  a  court  of  equity.  The 
case  of  the  plaintiff  was,  that  the  defendant  had  received  either 
entire  or  partial  satisfaction  in  respect  of  his  claim.  If  this  were 
so,  it  would  be  open  to  the  plaintiff  to  prove  that  fact  before  the 
arbitrator,  and  thereby  to  extinguish  or  diminish  the  claim  of  the 
defendant.  The  application  was,  therefore,  no  more  than  a 
repetition  of  Smith's  case,  which  had  been  distinctly  overruled  (4). 

Thb  Yigb-Chanoellor  : 

After  carefully  considering  the  affidavits  on  both  sides,  I  am  of 
opinion,  that,  subject  to  the  questions  which  were  raised  in  the 
argument  on  the  part  of  the  defendant  as  to  the  jurisdiction  of  the 
Court  and  the  frame  of  the  pleadings,  there  is  a  sufficient  case  for 
the  injunction. 

The  questions  which  were  raised  by  the  defendant  as  to  the  frame 
of  the  pleadings  and  the  jurisdiction  of  the  Court  were,  that  the  bill 
alleges  that  the  defendant  had  received  compensation  for  the  injury 
occasioned  by  the  street  having  been  obstructed  and  narrowed ;  and 
that  this  allegation  brought  the  case  directly  within  the  principle  of 
The  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Oattke  (1) ;  but  although  the  bill  is  not  in  this  respect 
so  aptly  framed  as  it  might  have  been,  I  think,  that,  upon  the  whole, 
the  fair  meaning  of  it  is, — not  that  the  agreement  has  been 
completed  and  carried  out  and  the  satisfaction  perfected,  but  that 
the  defendant  has  received  the  consideration  for  perfecting  the 
satisfaction,  and  refuses  to  perfect  it,   thus  opening  the  case  for 

(1)  87  JR.  E.  49  (3  Mac.  &  G.  155).  (3)  1  D.  M.  &  G.  161. 

(2)  Ante,  p.  128.  (4)  See  84  fi.  E.  50. 
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[•748] 


[  •749  J 


specific  performance;  and  although  the  bill  does  not  pray  thai 
relief,  I  think  the  facts  are  sufficiently  stated  *to  found  a  decree  for 
it ;  and  this  case  being  thus  open  upon  the  pleadings,  I  am  of 
opinion,  that  Qattke's  case  does  not  affect  the  present  question. 
That  case  has  overruled  The  London  and  North  Western  Railicay 
Company  v.  Smith  (i),  and  has  settled,  on  most  satisfactory  grounds, 
that  this  Court  ought  not  to  interfere  by  injunction  to  restrain 
parties,  who  insist  that  their  property  has  been  injuriously  affected 
within  the  meaning  of  the  68th  clause  of  the  Lands  Clauses  Con- 
solidation Act,  from  prosecuting  their  claims  according  to  the  powers 
of  the  Act,  upon  the  mere  ground  that  the  Act  has  not  provided  the 
means  of  determining  the  preliminary  question,  whether  the 
property  has  been  injuriously  affected  or  not,  but  it  has  settled  no 
more.  Whether  the  same  rule  would  apply  to  a  case  in  which  there 
are  several  grounds  of  claim,  some  of  which  have  been  satisfied, 
remains  yet  to  be  determined ;  and  not  having  had  the  benefit  of  a 
full  argument  upon  the  point,  I  shall  not  now  determine  it.  At  all 
events,  the  case  does  not  touch  the  question  of  the  interference  of 
this  Court,  where  there  is  an  original  equity  affecting  the  claim. 
The  case  decides,  that,  where  there  is  no  original  equity  affecting  the 
claim,  the  statute  does  not  create  such  an  equity ;  but  where  there 
is  an  original  equity  affecting  the  claim,  the  statute  does  not,  in 
my  opinion,  take  it  away.  It  is,  I  think,  as  much  the  duty  of  this 
Court  to  interpose  by  injunction  in  such  cases  as  in  the  ordinary 
case  of  an  attempt  to  put  in  force  the  powers  of  the  Act  for 
compulsory  purchase,  where  the  purchase  has  been  the  subject  of 
contract ;  and  being  of  opinion  that  the  plaintiff  has  in  this  case 
sufficient  grounds  for  contending  that  some  at  least  of  the  claims 
of  the  defendant  are  affected  by  a  contract  entered  into  before  the 
claims  were  advanced,  I  think  that  this  injunction  mast  be 
granted. 

It  was  urged  by  the  defendant,  that  it  ought  to  be  limited  so  as 
to  extend  only  to  the  claims  for  obstructing  *and  narrowing  the 
street ;  but  having  regard  to  the  provisions  of  the  Act  as  to  costs,  I 
think  that  it  cannot  be  so  limited.  The  defendant,  if  he  thinks  it 
right  to  prosecute  the  claim  as  to  the  obstruction  to  the  light  and 
air,  before  the  equity  raised  by  the  bill  against  that  claim  is 
determined,  must  give  a  fresh  notice  for  the  purpose. 


(1)  1  Mac.  &  G.  216. 


[749] 
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HUGHES  V.   WELLS  (1).  ism. 

i\W.20,22.24. 
(9  Hare,  749—775 ;  S.  C.  16  Jur.  927.)  j)ecl  il. 

By  a  marriage  settlement,  monies  in  the  funds,  monies  lent  on  mortgage,  1852. 

and  other  property,  were  assigned  to  tnistees  upon  trust  to  pay  and  transfer       -4/^/'«/  29. 
the  same  unto  such  persons,  as  the  wife,  notwithstanding  her  coverture, 
during  the  joint  lives  of  herself  and  her  husband,  should,  by  and  with  the  y  q^  ' 

consent  of  her  husband,  testified  in  writing  under  his  hand  and  seal,  or  as 
the  wife  alone,  after  the  decease  of  the  husband,  in  case  she  should  survive 
him,  should  by  any  deed  or  writing,  to  be  sealed  and  delivered  by  her  in 
the  presence  of  and  attested  by  two  or  more  witnesses,  appoint ;  and  in 
default  of  appointment,  upon  trust,  to  receive  the  annual  proceeds  in 
respect  of  the  same,  and  pay  the  same  to  such  persons  as  the  wife,  during 
her  life,  notwithstanding  her  coverture,  and  whether  sole  or  covert,  should, 
from  time  to  time,  by  any  writing  under  her  hand,  appoint,  and  in  default 
of  appointment  into  the  proper  hands  of  the  wife  for  her  separate  use.  The 
monies  in  the  funds  were  transferred  to  the  husband  by  virtue  of  powers  of 
attorney,  under  the  hand  and  seal  of  the  wife,  with  the  consent  of  the 
husband  under  his  hand  and  seal,  and  attested  by  two  witnesses ;  and  the 
mortgage  money  was  received  and  a  receipt  given  by  the  husband  and  wife, 
and  the  premises  reconveyed,  and  the  receipt  and  reconveyance  also  so 
attested : 

Held,  that  the  powers  of  attorney  were  not  directions,  but  were  merely 
authorities  to  the  bankers  by  the  wife  to  assign  the  stock  to  her  husband, 
and  only  enabled  the  bankers  to  do  for  her  what  she  might  have  done  for 
herself,  without  their  intervention.  That,  as  the  directions  must  follow  on 
the  authorities  before  the  authorities  could  be  acted  on,  it  still  remained  to 
make  the  appointment  after  the  execution  of  the  powers  of  attorney,  and 
that  the  transfers  made  subsequently  to  such  execution,  being  unaccom- 
panied by  any  of  the  formalities  required  by  the  settlement,  could  not  have 
the  effect  of  converting  instruments  of  substitution  into  instruments  of 
alienation,  and  could  not  operate  as  executions  of  the  power  of  appointment 

That  the  wife  had  no  power  to  dispose  of  the  trust  funds  otherwise  than 
by  a  perfect  appointment. 

That,  in  order  to  constitute  a  purchaser  in  whose  favour  a  defective  execu- 
tion of  a  power  will  be  aided  in  equity,  there  must  be  a  consideration  and 
an  intention  to  purchase,  either  proved  or  to  be  presumed ;  and  the  main- 
tenance of  his  household  and  establishment  by  the  husband  does  not  furnish 
such  consideration  to  the  wife. 

That,  if  the  transfer  of  a  wife's  legacy  to  herself  by  the  husband  be  a 
consideration,  it  does  not  show  any  intention  to  purchase. 

That,  if  a  wife  thinks  proper  to  keep  up  an  establishment  against  the 
wishes  of  the  husband,  what  is  supplied  for  the  establishment  will  be  a 
consideration  for  payments  out  of  her  estate  on  that  account. 

That,  the  proceeds  of  the  settled  funds  having  been  placed  to  the  wife's 
account  at  her  bankers,  and  applied  principally  to  the  current  expenses  of 
the  establishment  of  her  husband  and  herself,  by  the  oi-dor  and  direction  of 
the  wife,  the  husband  being  the  agent  in  their  application, — as  to  monies  so 
applied,  there  was  a  defective  appointment,  which  ought  to  be  aided  by  the 
Court. 

If  the  husband  have  not  in  any  degree  influenced  the  acts  or  conduct  of 

(1)  In  re  Harvey's  Estate  (1879)  13      Q.  B.  D.  521,  55  L.  J.  Q.  B.  587,  55 
Ch.  D.  216 ;  In  re  Roper  (1888)  39  Ch.       L.  T.  538. 
D.  482  ;  Ex  parte  Gilchrist  (1886)  17 
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HuoHBS  the  wife,  there  is  no  reason  why  (the  wife  having  been  constituted  a  fismt 

V*  wAt  by  the  settlement,)  her  asseto,  including  the  trust  funds  which  have 

Wells.  become  her  assets  by  the  exercise  of  her  power,  should  not  be  bound  to  the 

same  extent  as  the  assets  of  any  other  person,  not  under  the  disability  of 

coverture,  would  be  bound  in  the  same  circumstances. 

The  rights  of  married  women  may  be  barred,  and  their  estates  affected, 
by  active  participation  in  breaches  of  trust,  and  if— their  powers  having 
been  exercised  by  will— the  trust  funds  become  their  assets,  they  must  be 
liable  for  those  breaches  of  trust,  $emble.  But  the  fact  of  a  married  woman 
having  permitted  her  husband  to  receive  the  trust  funds  does  not  preclude 
a  right  to  relief  by  her  or  her  appointee,  for  that  would  be  to  defeat  the 
purpose  for  which  the  trust  was  created, — the  protection  of  the  wife  against 
the  husband. 

Under  the  Escheat  Act,  trust  monies  may  be  followed  into  land  against 
the  lords  of  the  fee ;  and  if  it  were  otherwise,  the  estate  in  the  hands  of  the 
lord  by  escheat  is  liable  to  the  debts  of  the  person  whose  estate  has 
escheated. 

A  BILL,  by  the  personal  representative  of  the  surviving  trustee 
[  ♦750  ]  of  the  settlement  made  upon  the  marriage  of  Sir  *John  and  Lady 
Wells,  for  the  purpose  of  recovering  some  of  the  trust  funds 
comprised  in  the  settlement,  which  came  to  the  hands  of  Sir  John 
Wells,  and  which  were  in  part  laid  out  in  the  purchase  of  an  estate 
called  the  **  Bolnore  "  estate,  and  of  a  lease  of  that  estate,  and  in 
building  and  improvements  upon  it.  The  Bolnore  estate,  when 
purchased,  was  conveyed  to  Sir  John  Wells  in  fee ;  and  in  conse- 
quence of  his  death  (which  took  place  in  November,  1841,)  without 
heirs,  and  intestate  as  to  the  Bolnore  estate,  the  estate  escheated 
to  the  lords  of  the  fee,  and  the  bill  as  against  them  sought  to 
establish  a  lien  on  the  estate  for  the  sums  expended  in  the  purchases 
and  improvements,  and  to  have  the  residue  of  the  trust  monies 
received  by  Sir  John  Wells  paid  out  of  the  estate  as  part  of  his 
assets. 

The  facts  of  the  case  were  found  by  a  report  made  under  an  order 
directing  preliminary  inquiries,  and  were  these :  By  an  indenture 
[  •761  ]  of  settlement  of  the  19th  of  *April,  1815,  Lady  Wells  (then  Jane 
Dealtry)  [transferred  to  King  and  Hughes,  their  executors,  &c.,  all 
her  personal  estate  and  effects,  upon  trust,  after  the  marriage  then 
intended  between  herself  and  Sir  John  Wells  should  be  had,  that 
the  trustees  should  transfer  the  said  trust  premises,  unto  such 
person  or  persons  as  the  said  Jane  Dealtry,  notwithstanding  her 
coverture,  at  any  time  during  the  joint  lives  of  herself  and  the 
said  Sir  John  Wells,  should,  with  his  consent,  testified  in  writing 
under  his  hand  and  seal,  or  as  the  said  Jane  Dealtry  alone,  after 
the  decease  of  Sir  John  Wells,  in  case  she  should  survive  him, 
should,  by  any  deed  or  writing,  to  be  sealed  and  delivered  by  her 


VOL.  Lxxxixo      1861.    CH.    9  HARE,  751—758.  65S 

in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,      hughes 

direct,  or  appoint ;  and  in  default  of  sach  direction  or  appointment,       wells. 

as  to  so  much  of  the  trust  premises,  whereof  no  such  direction  or 

appointment  should  be  made,  upon  trust,  during  the  life  of  the  said 

Jane  Dealtry,  to  receive  and  take  the  income  thereof  and  pay  the 

same  to  such  person  as  the  said  Jane  Dealtry,  during  her  life, 

notwithstanding  her  intended  or  any  future  coverture,  and  whether 

sole  or  covert,  should,  by  any  writing  direct  or  appoint  to  receive 

the  same;  and  in  default  of  such  direction  or  appointment,  into 

the  proper  hands  of  the  said  Jane  Dealtry  for  her  separate  use, 

independently  of  her  husband ;   and  also  should  permit  the  said 

Jane  Dealtry,  during  her  life,  notwithstanding  any  such  coverture, 

to  use  and  enjoy  the  furniture,  china,  plate,  books,  pictures,  and 

trinkets,  and  other  articles,  for  her  separate  use ;  and  after  her 

decease,  to  transfer  the  trust  premises  as  she  should  by  will  appoint; 

and  in  default  of  such  appointment  to  the  issue  of  the  marriage ; 

and  in  default  of  such  issue,  in  trust  for  her  next  of  kin  according 

to  the  Statute  of  Distributions,  exclusive  of  the  husband]. 

The  personal  estate  to  which  Lady  Wells  was  entitled  at  the  date  [  762  ] 
of  the  settlement  consisted  of  5,600L  Consols,  and  1,0502.  4Z.  per 
•cent.  Stock,  standing  in  her  name ;  1,5002.,  lent  by  her  on  mortgage 
to  one  John  Wray  ;  the  sum  of  1,9402.,  lent  by  her  on  mortgage  to 
Sir  J.  G.  Throckmorton ;  a  moiety  of  8,5662.  188.  id.  Consols, 
standing  in  the  name  of  Peregrine  Dealtry,  deceased ;  a  moiety  of 
10,0002.,  late  the  property  of  Peregrine  Dealtry,  and  charged  on 
•certain  estates  of  Sir  Henry  Vavasour ;  a  moiety  of  7,5002.,  lent 
by  Peregrine  Dealtry  on  mortgage  to  one  William  Johnson ;  a 
moiety  of  6,0002.,  lent  by  Peregrine  Dealtry  on  mortgage  to  one 
Wroe  Walton ;  a  moiety  of  eight  shares  in  the  Driffield  Navigation 
Company,  late  the  property  of  Peregrine  Dealtry ;  and  a  moiety  of 
6002.  due  to  Peregrine  Dealtry  upon  turnpike  bonds.  Lady  Wells 
and  her  sister  ^Elizabeth  were  the  sisters  and  co-heiresses-at-law  [  *753  ] 
of  Peregrine  Dealtry,  who  died  intestate,  and  were  also  the 
administratrixes  of  his  personal  estate. 

The  stock  was  not  transferred  into  the  names  of  the  trustees, 
nor  was  any  transfer  or  assignment  made  to  them  of  the  other 
property  of  Lady  Wells,  except  by  the  effect  of  the  settlement  of 
the  Idth  of  April,  1815.  The  trustees  did  not  in  any  manner 
interfere  in  the  receipt,  management,  or  disposition  of  the  settled 
property,  but  the  same  were  dealt  with  by  Sir  John  and  Lady  Wells 
in  ih^  mmner  atated  in  the  report. 
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HuQHEs  It  appeared  that  Lady  Wells,  before  her  marriage,  kept  a  banking 

Wells.  swjcount  with  Messrs.  Smith  &  Co.,  bankers,  of  London,  in  her  then 
name  of  Jane  Dealtry ;  and  that,  after  her  marriage,  and  on  the 
80th  of  May,  1815,  she  opened  a  new  account  with  Messrs.  Smith 
&  Co.,  in  her  then  name  of  Jane  Wells,  and  280{.  17«.  6d.,  the 
balance  standing  to  the  credit  of  her  former  account,  was  carried 
to  the  new  account,  and  such  last  account  was  continued  up  to  the 
time  of  her  death.  The  income  of  all  the  settled  property,  or  the 
greater  part  thereof,  was  from  time  to  time  paid  to  the  said  Messrs. 
Smith  &  Co.,  to  the  credit  of  the  said  account  of  Lady  Wells.  Sir 
John  Wells  was  not,  at  the  time  of  his  marriage,  possessed  of  any 
real  estate,  and  he  was  possessed  of  very  trifling  personal  estate ; 
he  did  not  acquire  any  property  during  his  marriage,  and  the  only 
income  he  possessed  was  his  half-pay  as  an  Admiral  in  the  Boyal 
Navy.  On  the  80th  of  May,  1815,  Sir  John  Wells  opened  an 
account  in  his  own  name  with  Messrs.  Smith  &  Co.,  and  the  sum 
of  1,2002.  was  transferred  to  the  credit  of  such  account  from  the 
account  of  Lady  Wells;  and  such  1,2002.,  and  another  sum  of 
792.  10«.,  were  the  only  sums  placed  to  the  credit  of  his  account. 
On  the  24th  of  January,  1816,  a  balance  of  4092.  7«.  having  become 
[  •764  ]  due  from  *Sir  John  Wells  to  the  Messrs.  Smith  &  Co.  upon  the 
account,  such  balance  was,  with  the  consent  of  Lady  Wells,  trans- 
ferred to  the  debit  of  her  account  with  the  same  bankers,  and  the 
account  of  Sir  John  Wells  was  closed.  Upon  the  marriage  of  Sir 
John  and  Lady  Wells,  they  went  to  reside  in  the  neighbourhood  of 
Cuckfield  ;  and  for  the  purpose  of  enabling  them  the  more  con- 
veniently to  make  payments  in  the  neighbourhood,  an  account  was, 
on  the  1st  of  May,  1815,  opened  with  Messrs.  Hurly  &  Co.,  bankers, 
of  Lewes,  in  the  name  of  the  said  Sir  John  Wells,  and  this  account 
was  continued  until  his  death.  On  the  6th  of  October,  1815,  Lady 
Wells,  by  a  letter  of  that  date,  authorised  Messrs.  Smith  &  Co.  to 
honour  the  drafts  of  Sir  John  Wells  against  her  separate  account ; 
to  which  letter  they  replied  by  letter  dated  the  7th  of  October,  1815, 
that  they  would  pay  any  drafts  Admiral  Wells  might  draw  on  her 
account,  as  she  wished,  intimating  that  Admiral  Wells  should  state 
on  such  drafts  that  the  same  were  on  her  account.  From  that  date 
the  monies  drawn  from  Messrs.  Smith  &  Co.,  for  the  purpose  of 
supplying  the  account  with  Messrs.  Hurly  &  Co.,  and  the  other 
purposes  of  Sir  John  and  Lady  Wells,  were  drawn  by  cheques  of 
Sir  John  Wells.  The  yearly  expenditure  of  Sir  John  and  Lady 
Wells  (independent  of  the  expenditure   on   the   Bolnore  estate) 
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exceeded  the  amount  of  their  income ;  and  there  was  not  therefore  Hughes 
any  accumulation  of  the  income  of  Lady  Wells  during  the  life  of  wrlls. 
Sir  John  Wells,  but,  on  the  contrary,  a  considerable  part  of  the 
principal  of  the  fortune  of  Lady  Wells  (besides  the  amount 
expended  on  the  Bolnore  estate)  was  expended  by  Sir  John  Wells. 
In  the  month  of  January,  1816,  1,678Z.  6s.  6d.  Consols,  part  of  the 
8,666Z.  188.  id.  Consols,  the  property  of  Peregrine  Dealtry,  were 
sold  by  Messrs.  Smith  &  Co.,  by  virtue  of  a  power  of  attorney  for 
that  purpose,  dated  the  1st  of  January,  1816,  under  the  hands  and 
seals  of  the  said  Sir  John  and  Lady  Wells  and  Elizabeth  Dealtry, 
executed  in  the  presence  of  and  ^attested  by  two  witnesses ;  and  [  ^755  ] 
the  sum  of  1,069L  lis.  5d.,  being  the  proceeds  of  such  sale,  was, 
on  the  12th  of  January,  1816,  placed  by  Messrs.  Smith  &  Co.  to 
the  credit  of  Lady  Wells'  account.  In  the  year  1817,  2,000i. 
Consols  were  bequeathed  to  Lady  Wells  by  a  Mr.  Langley,  and 
were,  with  the  sanction  of  Sir  John  Wells,  transferred  by  the 
executors  into  the  name  of  Lady  Wells ;  and  the  dividends  thereon 
were  from  time  to  time,  until  the  same  were  sold,  received  by 
Messrs.  Smith  &  Co.,  by  virtue  of  a  power  of  attorney  under  the 
hands  and  seals  of  Sir  John  and  Lady  Wells,  and  placed  to  the 
account  of  Lady  Wells  with  them.  On  the  11th  of  January,  1820, 
6002.  Consols,  part  of  the  2,000Z.,  were  sold  out  for  the  purpose  of 
making  an  advance  to  William  Sergison  ;  and  the  sale  thereof  was 
effected  by  Messrs.  Smith  &  Co.,  by  virtue  of  a  power  of  attorney 
dated  the  6th  of  January,  1820,  under  the  hands  and  seals  of  Sir 
John  and  Lady  Wells,  in  the  presence  of  and  attested  by  two 
witnesses.  The  proceeds  of  the  sale,  amounting  to  the  sum  of 
8882.  128.  6d.,  were  placed  to  the  credit  of  Lady  Wells'  account. 
Shortly  afterwards  the  sum  of  9001.  was  advanced  in  the  name  of 
Sir  John  Wells  to  William  Sergison,  by  a  cheque  drawn  by  Sir 
John  Wells  on  Messrs.  Smith  &  Co.,  against  the  account  of  Lady 
Wells.  About  the  9th  of  January,  1821,  5002.  Consols,  further 
part  of  the  2,000!.,  were  sold  out  by  Messrs.  Smith  &  Co.  by  a 
power  of  attorney  dated  the  26th  of  December,  1820;  and  the 
produce  of  such  sale,  amounting  to  the  sum  of  847Z.  la.  6d.,  was 
placed  to  the  credit  of  Lady  Wells  in  her  account  with  Messrs. 
Smith  &  Co.,  and  was  applied  in  meeting  the  current  expenses  of 
Sir  John  Wells. 

The  5,600{.  Consols,  and  1,0502.  U.  per  cent.  Stock,  part  of  the 
settled  property,  were,  in  July,  1821,  transferred  to  Sir  John  Wells ; 
and  other  parts  of  the  settled  property  were  received  by  Sir  Johu 
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[B.B. 


HUOHBS 

r. 
Wells. 
[  'Totf  ] 


Wells,  viz.  on  the  12th  of  January,  1816,  l,069i.  17«.  5rf.,  the 
produce  of  the  sale  *of  1,6782.  6«.  8d.  Consols,  part  of  the 
3,5662.  18«.  4d.  Consols ;  on  the  28rd  day  of  February,  1826,  the 
sum  of  8,7502.,  being  one  moiety  of  the  7,5002.  due  on  Johnson's 
mortgage;  on  the  2nd  of  June,  1826,  1,9402.,  due  on  mortgage 
from  Sir  J.  C.  Throckmorton ;  on  the  21st  of  July,  1827,  the  sum 
of  8,0002.,  being  one  moiety  of  6,0002.  due  on  Walton's  mortgage ; 
and  on  the  16th  of  October,  1847,  the  sum  of  1,5002.,  due  on  Wray's 
mortgage.  Sir  John  and  Lady  Wells  executed  a  release  and 
assignment  of  the  mortgage,  sealed  and  delivered  by  them  in  the 
presence  of  and  attested  by  two  witnesses,  with  a  receipt  for  the 
consideration-money  indorsed,  and  signed  and  attested  in  like 
manner.  The  other  monies,  so  received  by  Sir  John  Wells,  were 
received  with  the  sanction  and  consent  of  Lady  Wells,  but  not 
otherwise  under  any  order  or  authority  for  that  purpose  given  by 
her,  or  under  any  written  act  or  authority. 

The  powers  of  attorney  for  the  transfer  and  sale  of  the  stock 
were  in  the  form  usually  required  at  the  Bank  of  England  (l),  and 


(1)  The  form  was  as  follows :  **  Know 
all  men  by  these  presents,  that  I,  Jane 
Wells,  wife  of  Vice- Admiral  Sir  John 
Wells,  K.O.B.,  now  of  &c.,  formerly 
Jane  Dealtry,  of  &c.,  my  said  husband 
consenting  by  signing  and  sealing 
these  presents,  do  make,  constitute, 
and  appoint  S.  Smith  &  Co.,  all  of 
Ix)ndon,  bankers,  my  true  and  lawful 
attomies  jointly,  and  each  of  them 
separately,  for  me  and  in  my  name 
and  on  my  behalf,  to  receive  and  give 
receipts  for  all  dividends  that  are  now 
due  and  that  shall  hereafter  become 
due  on  any  of  the  present  or  future 
interest  or  share  in  the  capital  or  joint 
stock  of  3/.  per  cent.  Annuities,  created 
by  an  Act  of  Parliament  of  the  2dth 
year  of  the  reign  of  his  Majesty  King 
George  the  Second,  intituled  '  An  Act 
for  converting  the  several  Annuities 
therein  mentioned  in  several  joint- 
stocks  of  Annuities,  transferable  at  the 
Bank  of  England,  to  be  charged  on  the 
Sinking  Fund,  &c.,*  and  by  sevei-al 
subsequent  Acts,  standing  in  my 
former  name  of  Jane  Dealtry,  spinster, 
aforesaid ;  also  to  assign  and  transfer 
5,600/.,  being  all  my  said  joint  annuity 
stock  standing  as  aforesftid,  unto  Vice. 


Admiral  Sir  John  Wells,  K.C.6.,  of 
&c.,  and  to  do  all  acts  requisite  for 
effecting  the  premises,  I  hereby  ratify- 
ing and  confirming  all  that  my  said 
attomies,  or  either  of  them,  shall  do 
therein  by  virtue  hereof  ;  and  in  case 
of  my  death,  this  letter  of  attorney,  aB 
to  all  matters  and  things  which  after 
my  decease  shall  be  done  by  my  said 
attomies,  or  either  of  them,  by  virtue 
of  or  under  colour  or  in  pursuance 
thereof,  shall,  so  far  as  the  Qoveraor 
and  Company  of  the  Bank  of  England 
are  interested  or  concerned,  be  as 
binding  upon  my  executors  and  ad- 
ministrators as  the  same  would  have 
been  upon  me  if  living,  unless  notice 
in  writing  of  my  death  shall  have  been 
previously  given  to  the  said  Ghovemor 
and  Company  by  my  executors  or 
administrators,  or  by  some  person  or 
persons  interested  in  the  property  to 
which  this  letter  of  attomey  refers; 
and  unless  such  notice  be  given,  I 
hereby  promise  and  engage,  and  bind 
myself,  my  executors  and  administra- 
tors, to  and  with  the  said  Governor 
and  Company  of  the  Bank  of  England, 
that  they,  my  said  executors  or 
administrators,   shall   and  do   allow, 
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were  sealed  and  delivered  by  Sir  John  *and  Lady  Wells,  in  the     HooHm 
presence  of  and  attested  by  two  credible  witnesses.  Wbllb. 

In  October,  1827,  the  1,500Z.  secured  to  Lady  Wells  by  Wray's  [  •tst  ] 
mortgage  was  paid  off;  and  the  sam  of  1,5182.  15«.,  the  amount  of 
the  principal  and  interest,  was  paid  to  the  account  of  Lady  Wells 
with  Messrs.  Smith  &  Co.,  on  the  16th  of  October,  1827 ;  and 
thereupon  Sir  John  and  Lady  Wells  executed  a  release  and  assign- 
ment of  the  mortgage,  by  indentures  of  lease  and  release  of  the 
8rd  and  4th  of  October,  1827,  which  were  sealed  and  delivered  by 
them  in  the  presence  of  and  attested  by  two  witnesses.  On  the 
indenture  of  lease  was  indorsed  a  receipt  for  the  consideration 
money,  signed  by  Sir  John  and  Lady  Wells  in  the  presence  of  and 
attested  by  two  witnesses ;  but  in  the  indenture  of  release  of  the 
4th  of  October,  1827,  the  settlement  was  not  recited  or  referred  to, 
and  the  1,500{.  and  ^interest  were  therein  expressed  to  be  paid  to  [  *758  ] 
the  said  Sir  John  and  Lady  Wells. 

In  October,  1825,  Sir  John  Wells,  with  the  concurrence  of  Lady 
Wells,  entered  into  a  contract  to  purchase  the  Bolnore  estate,  in 
the  parish  of  Cuckfield,  subject  to  a  lease,  for  5,5002.,  and  paid  5002. 
as  a  deposit  on  the  said  purchase,  by  a  cheque  drawn  by  him  on 
Messrs.  Hurly  &  Co. 

In  October,  1825,  8832.,  and  in  February,  1826,  8,5972.  2«.  9d., 
making  together  8,9802.  28.  9(2.,  part  of  the  settled  property,  were 
expended  by  Sir  John  Wells  in  and  about  the  purchase  of  the 
Bolnore  estate.  The  sum  of  1,0002.,  also  part  thereof,  was  laid  out 
in  the  purchase  of  the  lease  of  the  same  premises  (such  lease  being 
for  the  term  of  twenty-one  years  from  the  24th  day  of  June,  1814) ; 
and  sums  of  money,  amounting  together  to  8,5972.  5«.  9(2.,  further 
part  of  the  settled  property,  were  laid  out  in  and  about  the  rebuilding 
of  the  mansion  bouse  on  the  same  estate. 

After  the  marriage,  the  health  of  Lady  Wells,  which  was  before 
delicate,  became  more  so,  and  she  was  always  desirous  of  not  being 
annoyed  with  money  matters  or  business  of  any  kind,  and  took 
very  little  part  in  the  management  of  her  affairs ;  and  Sir  John 
Wells,  with  her  general  approbation,  managed  the  same.     Some 

ratify,  and  confirm,  as  good,  valid,  and  any  way  or  manner  interested  therein, 

effectual  against  them  and  against  my  In  witness  whereof  I  have  hereunto 

estate,  whatsoever   shall  or  may  be  set  my  hand  and  seal  the  ISth  day  of 

done  by  my  said  attomies,  or  either  of  July,  in  the  year  of  our  Lord  1821. 
them,  after  my  decease,  so  far  as  the  "  Jaite  Wells,  late  Dbaltby. 

said  (Governor  and  Company  of  the  *' John  Wells." 

Bank  of  England  shall  or  may  be  in 
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HuoHBs      time  after  their  marriage,  Sir  John  and  Lady  Wells  went  to  reside 

Wblls.  ftti  Batler's  Green,  in  Sussex,  as  tenants  of  a  partly  furnished 
house ;  and  while  they  were  so  residing  there,  and  previous  to  the 
purchase  of  the  Bolnore  estate.  Lady  Wells  was  desirous  of  pur- 
chasing an  estate,  in  order  to  be  near  her  only  sister  Miss  Elizabeth 
Dealtry,  who  resided  at  Bottingdean.  Inquiries  after  several 
estates  in  the  neighbourhood  were  made  by  Sir  John  and  Lady 

[  ♦TSQ  J  Wells.  Sir  *  John  Wells,  in  speaking  of  the  trust  monies  and 
property,  always  spoke  of  the  same  as  the  trust  monies  of  Lady 
Wells,  and  not  as  his  own  property,  and  was  very  particular  in 
having  all  her  monies  paid  to  her  account  at  Messrs.  Smith  &  Co., 
and  always  expressed  his  desire  that  her  monies  should  be  kept  in 
such  account,  and  frequently  stated  that  he  did  not  wish  that  Lady 
Wells  or  any  member  of  her  family  should  be  able  to  say  that  he 
had  taken  possession  of  any  of  the  monies  of  Lady  Wells  for  his 
own  benefit.  Sir  John  Wells  was  averse  to  purchasing  a  property, 
and  frequently  complained  of  the  great  outlay  in  the  purchase  of 
the  Bolnore  estate,  and  particularly  in  the  buildings  and  improve- 
ments after  the  purchase,  and  stated  that  he  felt  he  could  not  stop 
or  reduce  the  expenditure,  as  the  money  was  the  property  of  Lady 
Wells;  and  that  such  expenditure  was  made  at  her  desire;  but 
that  he  had  occasionally  remonstrated  with  her  on  the  subject. 
Sir  John  Wells  stated  to  his  navy  agent  and  friend,  Mr.  J.  P.  Atkins, 
in  conversation  with  him,  that  the  said  Bolnore  estate  had  been 
bought  with  the  money  of  Lady  Wells. 

The  original  bill  was  filed  in  the  lifetime  of  Lady  Wells  against 
her  and  the  parties  claiming  to  be  interested  under  the  escheat 
Lady  Wells  afterwards  died,  and,  by  her  will,  dated  in  May,  1842, 
reciting  the  settlement  of  April,  1815,  she  devised,  bequeathed,  and 
appointed  all  her  estate  and  interest,  as  well  legal  as  equitable,  of, 
in,  to,  or  out  of  the  Bolnore  estate,  purchased  by  her  late  husband 
with  part  of  the  monies  belonging  to  her,  and  comprised  in  the 
settlement  of  April,  1815,  but  of  which  estate  he  had  died  intestate, 
and  also  all  her  residuary,  real,  and  personal  estate,  to  her  sister 
Elizabeth  Dealtry,  her  heirs,  executors,  &c. 

[  •760  ]  Elizabeth  Dealtry  survived  Lady  Wells,  and  died  in  1844,  *having 

appointed  G.  Beard  her  executor ;  and  administration  to  Sir  John 
Wells,  to  Lady  Wells,  and  to  Elizabeth  Dealtry,  were  granted  to 
G.  Beard,  who  was  brought  before  the  Court  by  a  supplemental  bill. 

Mr.  BetheU  and  Mr.  Prior^  for  the  plaintiff. 
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Mr.  FoUett  and  Mr.  Karalake,  for    the    defendant    Beard, 
supported  the  argument  on  behalf  of  the  plaintiff. 


Hughes 

r. 
Wells. 


Mi\  Rolt,  Mr.  Campbell,  and  Mr.  Selwyn,  for  the  defendants, 
the  lords  of  the  fee,  claiming  the  estate  by  escheat. 


All  the  points  raised  by  the  argument  are  distinctly  considered 
in  the  judgment.  On  the  point  insisted  upon  by  the  plaintiffs,  that 
the  mode  of  dealing  with  the  settled  property  did  not  amount  to  an 
exercise  of  the  power,  lieith  v.  Seymour  (i),  Cocker  v.  Quayle(2)^ 
Denn  v.  Roake  (8),  Moodie  v.  Reid  (4),  Hopkins  v.  Myall  (5),  Brook- 
man  V.  Hales  (6),  Rowe  v.  Rowe  (7),  Martin  v.  Mitchell  (8),  were  cited. 

On  the  other  side,  in  support  of  the  contrary  proposition,  [floi- 
loway  V.  Clarkson  (9)  and  other  cases  were  cited.  And  that  Lady 
Wells,  and  all  persons  claiming  under  her,  were  precluded  from 
following  the  trust  funds,  after  the  dealings  which  had  taken  place, 
they  cited  Pollard  v.  Oreenvil  (lO),  Stead  v.  Nelson  (ii),  Nail  v. 
Punter  (12),  Pawlet  v.  Delaval  (18),  Caton  v.  Rideout  (u),  Beresford  v. 
The  Archbishop  of  Armagh  (I6),  Barlett  v.  Gillard  (16),  and  other 
cases] . 

In  support  of  the  argument  of  the  plaintiff,  that  trust  funds 
improperly,  or  without  due  authority,  laid  out  in  the  purchase  of 
lands,  might  be  followed  as  against  the  lands  purchased,  [they 
cited  Lewis  v.  Madocks  (17)  and  other  cases,  and  that  the  lands  in 
the  hands  of  the  lord  by  escheat  were  chargeable  with  the  debts  or 
obligations  of  the  intestate :  Viscount  Downe  v.  Mollis  (18),  Evans  v. 
Brown  (19),  Rogers  v.  Maule  (20)  ]. 


[761] 


On  the  part  of  the  defendants,  it  was  also  contended,  that  the 
non-interference  of  the  trustees,  for  so  long  a  period,  precluded 
the  plaintiff  from  sustaining  the  suit:  M^Leod  v.  Drummond  (21). 


(1)  28  B.  R  77  (4  Buss.  263). 

(2)  32  B.  B.  275  (1  Buss.  &  My. 
535). 

(3)  33  B.  B.  1  (5  B.  &  0.  720;  4 
Bligh,  N.  S.  1). 

(4)  16  B.  B.  257  (1  Madd.  516). 

(5)  34  R  B.  25  (2  Buss.  &  My.  86). 

(6)  13  R  R  9  (2  V.  &  B.  45). 

(7)  79  R  B.  214  (2  De  G.  &  Sm.  294). 

(8)  22  B.  B.  184  (2  J.  &  W.  413). 

(9)  62  R  B.  217  (2  Haro,  521). 

(10)  1  Oh.  Ca.  10 ;   Bep.  Oh.  185. 


(11)  50  R  R  174  (2  Beav.  245). 

(12)  35  R  B.  188  (5  Sim.  555). 

(13)  2  Yes.  Sen.  663. 

(14)  84  B.  B.  189  (1  Mac.  &  G. 

(15)  60  B.  R  428  (13  Sim.  643). 

(16)  27  B.  B.  45  (3  Buss.  149). 

(17)  7  B.  B.  10  (17  Ves.  48). 

(18)  M  B.  B.  347  (3  Hare,  398). 

(19)  59  R  B.  425  (5  Beav.  114). 

(20)  57  B.  B.  209  (1  Y.  &  0. 0.  0. 4). 

(21)  11  B.  R  41  (17  Ves.  152). 

42—3 
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HUGHE8       Thb  Viob-Chancbllor  : 

r. 

WbLls.  The  first  question  raised  at  the  hearing  was  upon  the  right  of 

the  plaintiff  to  maintain  the  suit.    It  was  objected,  on  the  part 
of  the  defendants,  that  the  trustees  not  having  acted  or  interfered 

[  *762  ]  in  the  trust  for  so  long  a  period  *of  time,  it  was  not  competent  to 
the  plaintiff  now  to  sue  as  personal  representative  of  the  surviving 
trustee.  But  the  object  of  this  suit  is  to  recover  the  trust  funds 
comprised  in  the  settlement  against  the  estate  of  Sir  John  Wells ; 
and  in  order  to  maintain  this  objection,  it  must,  I  think,  be  incum- 
bent on  the  defendants  to  make  out,  that,  independently  of  any 
question  as  to  Sir  John  Wells  having  acquired  a  right  to  the  funds, 
which  is  the  point  to  be  tried  in  the  cause,  the  trusts  of  the  settle- 
ment have  been  determined  and  put  an  end  to.  If  the  trusts  of  the 
settlement  subsist,  apart  from  the  question  as  to  the  right  acquired 
by  Sir  John  Wells,  it  is  through  the  medium  of  the  plaintiff,  as 
trustee,  that  the  trust  funds  must  be  recovered,  for  whosesoever 
benefit  they  are  to  be  recovered.  Looking  at  the  facts  found  in  this 
report,  I  think  that,  apart  from  the  question  of  right  acquired  by 
Sir  John  Wells,  it  cannot  be  considered  that  the  trusts  of  the 
settlement  have  been  determined  or  put  an  end  to ;  and  I  am  of 
opinion,  therefore,  that  this  objection  cannot  be  maintained,  and 
that  it  is  necessary  to  consider  the  case  upon  the  merits. 

The  case  appears  to  me  to  resolve  itself,  upon  the  merits,  into 
three  principal  points — First,  whether  Lady  Wells  made  any 
perfect  appointment  of  any  part  of  the  trust  funds  in  favour  of  Sir 
John  Wells.  Secondly,  whether  Lady  Wells  had  power  to  make, 
and  whether  she  in  fact  made,  any  effectual  appointment  or 
disposition  of  any  part  of  the  trust  funds,  otherwise  than  by 
a  perfect  appointment,  in  favour  of  Sir  John  Wells.  And  thirdly, 
whether  any  portion  of  the  funds  which  may  appear  not  to  have 
been  well  appointed  or  disposed  of,  can  be  recovered  from  the  lords 
of  the  fee. 
As  to  the  first  point,  whether  Lady  Wells  made  any  perfect 

[  *76S  ]  appointment  of  any  part  of  the  trust  funds  in  favour  *of  Sir  John 
Wells,  it  was  argued  on  the  part  of  the  defendants  that  the  power 
of  appointment  was  perfectly  executed,  in  favour  of  Sir  John  Wells, 
by  the  powers  of  attorney  for  the  transfer  of  the  stock  and  the 
transfers  made  under  them,  and  by  the .  deed  of  assignment  and 
release  of  Wray's  mortgage.  But  I  am  of  opinion  that  the  power 
of  appointment  was  not  perfectly  executed,  either  as  to  the  stock  or 
the  mortgage  money.    Two  things  are,  I  think,  necessary  to  the 
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perfect  execution  of  a  power  of  appointment, — that  the  act  required  Huqhes 
to  be  done  should  be  done  with  the  formalities  prescribed,  and  that  weija. 
there  should  be  an  intention  by  that  act  to  execute  the  power. 
That  the  act  to  be  done  should  be  accompanied  by  the  intention  to 
execute  the  power  by  that  act,  seems  to  me  to  follow  from  the 
nature  of  powers.  A  power  is  an  authority  to  do  an  act :  unless 
the  act  be  done  in  pursuance  of  the  authority,  it  can  be  no  exercise 
of  the  power ;  and  it  cannot  be  done  in  pursuance  of  the  authority, 
unless  there  be  the  intent  to  pursue  it.  The  cases,  I  think,  fully 
bear  out  this  view.  Thus,  if  there  be  an  interest  and  a  power,  and 
an  act  be  done  which  can  take  effect  out  of  the  interest  or  the 
power,  it  takes  effect  out  of  the  interest,  there  being  no  evidence  of 
the  intention  to  exercise  the  power ;  but  if  it  cannot  take  effect  out 
of  the  interest,  it  takes  effect  out  of  the  power,  the  circumstances 
proving  the  intent  to  exercise  it:  Maundrell  v.  Maundrell  (1).  We 
have,  therefore,  in  this  part  of  the  case  to  consider  two  distinct 
points,  the  acts  and  the  intention. 

First,  as  to  the  acts :  the  powers  of  attorney,  the  transfers  under 
them,  and  the  assignment  of  the  mortgage.  The  powers  of 
attorney,  it  is  true,  are  under  the  hand  and  seal  of  Lady  Wells, 
and  with  the  consent  of  Sir  John  Wells,  under  his  hand  and  seal, 
and  attested  by  two  witnesses.  *But  what  is  the  nature  of  the  [  *764  ] 
instruments?  They  are  mere  authorities  to  the  bankers  in  the 
name  of  Lady  Wells,  and  on  her  behalf,  to  assign  and  transfer 
the  stocks  to  Sir  John  Wells.  They  are  authorities  and  not 
directions.  They  are  merely  instruments  enabling  the  bankers  to 
do  for  Lady  Wells,  when  she  shall  so  direct  them,  what  she  herself 
might  have  done  without  their  intervention.  Her  directions  must 
follow  upon  the  authorities  before  they  can  be  acted  upon;  and 
how  can  it  be  said,  that  the  power  was  executed  when  the  autho- 
rities were  given  but  the  directions  are  wanting.  It  is  from  the 
direction  and  not  from  the  authority  that  the  interest  of  the 
appointee  must  flow ;  and  it  is  therefore  to  the  direction  and  not  to 
the  authority  that  the  formalities  prescribed  by  the  power  require 
to  be  applied.  In  truth,  the  powers  of  attorney  merely  place  the 
bankers  in  the  position  of  Lady  Wells  as  to  the  power  of  dealing 
with  the  funds ;  and  it  still  remains  with  her  to  make  the  appointment, 
as  it  would  have  done  if  she  had  not  executed  the  powers  of  attorney. 

Do  then  the  transfers  alter  the  position  of  the  case  ?    They  are 
not  accompanied  by  any  of  the  forms  prescribed  by  the  power;  and 
(1)  7  R.  B.  393  (10  VeB.  246). 
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HUOHK8  to  give  them  operation  as  executions  of  the  power  of  appointment 
Wells.  ^J  ineana  of  the  formalities  connected  with  the  powers  of  attorney, 
would  be  to  convert  those  instruments,  which,  in  their  origin,  and 
until  the  transfers  were  made,  were  instruments  of  substitution 
only,  into  instruments  of  alienation.  This,  I  apprehend,  cannot  be 
done.  What  was  required  was  an  appointment  by  Lady  Wells 
directing  the  transfer,  and  not  a  mere  power  of  attorney,  substituting 
a  person  in  her  place  to  make  the  transfer  when  directed  by  her. 

The  case  as  to  the  mortgage  does  not  appear  to  me  to  be  different. 
It  was  a  mere  receipt  of  the  money  upon  a  transfer,  by  Sir  John 
and  Lady  Wells,  of  the  security,  not  having  as  between  them  any 
operation. 
[765]  We    have   next  to    consider    the  intention  with  which  these 

instruments  were  executed — whether  they  were  executed  for  the 
purpose  of  exercising  the  power  of  appointment.  There  is  no 
direct  evidence  upon  the  subject,  and  the  conclusion  must  be  drawn 
from  the  facts.  On  the  one  hand,  it  would  appear,  that  the  parties 
lived  somewhat  beyond  their  income ;  and  no  doubt  the  exercise  of 
the  power  would  have  afforded  them  the  means  of  extrication  from 
any  difficulties  in  which  they  might  have  been  involved.  But,  on 
the  other  hand,  if  it  was  intended  to  execute  the  power  of  appoint- 
ment, it  is  most  singular  that  no  formal  instrument  was  executed 
for  the  purpose.  And  it  appears  that  Lady  Wells  was  averse  to 
business;  that,  soon  after  her  marriage,  she  devolved  upon  her 
husband  the  management  of  her  affairs ;  that  the  great  bulk  of  the 
stock  was  transferred  into  his  name  in  1821,  when  there  does  not 
appear  to  have  been  any  present  purpose  of  dealing  with  it,  and 
that  it  was  not  in  fact  dealt  with  till  1825 ;  that,  although  some 
part  of  the  stock  was  sold  in  1816,  the  proceeds  were  placed  to 
Lady  Wells'  account ;  that  this  was  the  case  also  with  the  proceeds 
of  the  mortgage  transferred  in  1827 ;  and  that  the  income  of  all 
the  settled  property  was  also,  from  time  to  time,  carried  to  that 
account ;  and  in  addition  to  all  this,  there  are  the  declarations  of 
Sir  John  Wells,  which  are  found  by  the  report.  It  is  to  be 
remembered,  too,  that  these  were  transactions  between  husband 
and  wife;  and  that,  in  such  transactions,  where  it  is  sought  to 
establish  gifts  from  one  party  to  the  other,  the  evidence  must  be 
clear  and  undoubted.  After  carefully  weighing  these  facts,  with 
the  considerations  which  attach  to  them,  I  cannot  justify  to  myself 
the  conclusion,  that  these  instruments  either  were  or  were  intended 
to  be  executions  of  the  power  of  appointment. 
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We  come  then  to  the  second  question — whether  Lady  Wells  had  huohw 
power  to  make,  and  whether  she  in  fact  made,  *any  effectual  wklls 
appointment  or  disposition  of  any  part  of  the  trust  fund,  otherwise  [  *766  ] 
than  by  a  perfect  appointment  in  favour  of  Sir  John  Wells. 

The  argument  on  the  part  of  the  defendants,  that  Lady  Wells 
had  power  to  make,  and  did  make,  such  an  appointment  or 
disposition,  was  rested  upon  two  grounds :  first,  that  her  life  estate, 
coupled  with  her  power  of  appointment,  was  tantamount  to  the 
absolute  ownership  in  her ;  and  that  she  had,  therefore,  power  to 
give,  and  that  she  did  give,  the  funds  to  Sir  John  Wells ;  secondly, 
that  there  was  a  defective  execution  by  her  of  her  power  of  appoint-- 
ment,  which  a  court  of  equity  would  aid.  Before  entering  upon  the 
first  of  these  grounds,  it  is,  I  think,  necessary  to  consider  whether 
there  is  any  foundation  for  the  argument  which  was  strongly  urged 
on  the  part  of  the  defendants — that  the  power  of  appointment 
created  by  the  settlement  was  one  which  it  was  competent  to  Lady 
Wells  to  execute  during  the  joint  lives  of  herself  and  Sir  John 
Wells,  without  observing  any  formalities ;  for  if  this  position  can  be 
maintained,  the  defendants'  argument  upon  this  point  will,  no 
doubt,  be  materially  aided.  The  power  is  thus  created:  the 
trustees,  after  the  solemnisation  of  the  marriage,  were  to  stand 
possessed  of  the  trust  funds,  upon  trust,  to  pay,  assign,  and  transfer 
the  same  **  unto  such  person  or  persons,  for  such  estate  or  estates, 
interest  or  interests,  either  absolutely  or  conditionally,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  upon  such  trusts, 
and  under  and  subject  to  such  powers,  provisoes,  limitations,  and 
declarations,  either  for  the  benefit  of  all  or  any  of  the  issue  of  the 
said  intended  marriage,  or  of  any  other  person  or  persons  whom- 
soever, as  the  said  Jane  Dealtry,  notwithstanding  her  coverture,  at 
any  time  or  times,  and  from  time  to  time,  during  the  joint  lives  of 
herself  and  the  said  John  Wells,  shall,  by  and  with  the  consent 
and  approbation  of  the  said  John  Wells,  testified  in  *  writing  under  I  *767  ] 
his  hand  and  seal,  or  as  she  the  said  Jane  Dealtry  alone  after  the 
decease  of  the  said  John  Wells,  in  case  she  shall  survive  them,  by 
any  deed  or  deeds,  writing  or  writings,  to  be  sealed  and  delivered 
by  her  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  direct,  limit,  or  appoint."  And  the  argument  upon  the 
part  of  the  defendants  was,  that,  upon  the  true  construction  of  this 
sentence,  the  trust  was  to  be  for  such  persons  as  Lady  Wells,  during 
the  joint  lives,  should,  **  with  the  consent  of  Sir  John  Wells,  direct, 
limit,  and  appoint ; "  and  not  merely  for  such  persons  as  Lady 
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HuoHBs  Wells  should,  during  the  joint  lives,  with  the  like  consent,  "  by 
Wells.  ^^^^  or  writing  sealed  and  delivered  and  attested,  direct,  limit,  and 
appomt."  But  this  would  be  a  most  forced  construction  of  the 
sentence!  The  object  of  the  settlement  must  of  course  be  taken  to 
have  been  to  protect  Lady  Wells  during  the  coverture ;  but  the  effect 
of  this  construction  would  be,  to  throw  a  careful  protection  around  her 
as  to  the  exercise  of  the  power  after  the  determination,  but  to  give  her 
no  protection  in  the  exercise  of  the  power  during  the  continuance, 
of  the  coverture.  Besides,  it  would  be  unreasonable  to  suppose  that 
Sir  John  Wells'  consent  in  writing  under  hand  and  seal  was  meant 
to  be  required  to  an  appointment,  which,  according  to  this  argument 
of  the  defendants,  might  be  made  by  Lady  Wells  even  by  parol. 
And  I  entertain  no  doubt,  therefore,  that,  upon  the  true  construction 
of  this  clause,  the  power  created  by  it  m  favour  of  Lady  Wells, 
whether  executed  during  the  coverture  or  after  its  determination, 
could  be  exercised  only  by  deed  or  writing,  sealed  and  delivered  by 
her  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses. 
It  being  necessary  then  that  the  power  should  be  exercised  with 
the  prescribed  formalities, — is  the  life  estate,  coupled  with  such  a 
power,  tantamount  to  absolute  ownership  ?  It  was  insisted  on  the 
[  •768  ]  part  of  the  defendants  that  *it  was ;  and  Barford  v.  Street  (i)  was 
relied  on  as  an  authority  upon  the  point ;  but  I  think  that  Barford 
V.  Street  warrants  no  such  conclusion.  In  that  case,  the  power  had 
been  exercised,  and  the  simple  question,  as  I  understand  the  case, 
was,  whether  the  instrument  creating  the  power  warranted  the 
instrument  by  which  it  was  exercised;  and  when  Sir  William 
Grant  said,  that ''  an  estate  for  life,  with  an  unqualified  power  of 
appointing  the  inheritance,  comprehends  everything,"  it  was  in 
answer  to  the  argument  which  had  been  urged,  that  the  directions 
of  the  instrument  creating  the  power  were  inconsistent  with  the 
notion  of  property ;  and  what  he  meant,  therefore,  was,  that  the 
directions  were  not  inconsistent  with  the  notion  of  the  property, 
because  they  extended  to  the  power  of  acquiring  the  absolute  pro- 
perty ;  and  the  context  of  the  judgment  plainly  shows  that  this  was 
his  meaning.  The  cases  of  Invinv.  Farrer{2),  and  Holloway  v. 
Clarkson  (8),  were  also  cited  upon  this  part  of  the  case ;  but  in  those 
cases  no  formalities  were  required  in  the  execution  of  the  powers, 
and  they  have  therefore  no  application  to  the  present  case.    It  may 

(1)  16  Yes.  135 ;  the  life  tenant  had         (2)  19  Yes.  86,  see  28  E.  E.  78. 
already    appointed    the    property   to  (3)  62  B.  R.  217  (2  Hare,  521). 

herself  as  absolute  owner. — O.  A.  S. 
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be  well,  however,  to  observe,  that  even  those  cases  do  not  go  so  far     Huohbb 

as  to  treat  the  life  estate  with  the  power  as  tantamount  to  ownership ;      wells. 

for,  as  was  observed  by  Sir  John  Leach  in  Reith  v.  Seymour  (1), 

with  reference  to  Irwin  v.  Faner,  it  was  required  that  the  power 

should  be  exercised ;  and  those  cases  in  truth  decide  no  more  than 

that  where  no  formalities  are  required  to  the  exercise  of  a  power, 

any  act,  however  informal,  demonstrating  an  intention  to  execute 

it,  will  be  sufficient  for  that  purpose,  but  that  an  act  must  be  done. 

I  cannot,  therefore,  upon  the  ground  which  was  first  suggested, 

hold  that  Lady  Wells  had  any  power  to  dispose  of  the  trust  funds 

otherwise  than  by  a  perfect  appointment. 

The  second  ground  suggested  was,  that  there  was  a  defective  [  ^^^  3 
appointment,  which  a  court  of  equity  would  aid.  This  part  of  the 
case  was  mainly,  if  not  entirely,  argued  as  upon  a  defective  appoint- 
ment in  favour  of  Sir  John  Wells.  It  was  not  indeed  insisted,  that 
a  husband  is  one  of  the  favoured  objects  on  whose  behalf  courts  of 
equity  relieve  against  the  defective  execution  of  powers,  (and  the 
case  of  Moodie  v.  Reid  (2)  has  determined  the  contrary) ;  but  it  was 
contended,  that  Sir  John  Wells,  in  this  case,  was  to  be  considered 
as  a  purchaser,  upon  the  ground  of  the  expensive  establishment 
maintained  by  him,  and  of  the  mode  in  which  the  legacy  of  2,0002., 
given  to  Lady  Wells,  and  not  subject  to  the  trusts  of  the  settlement, 
was  dealt  with.  There  seems  to  me,  however,  to  be  no  foundation 
for  this  argument.  I  apprehend,  that  in  order  to  constitute  a 
purchaser  in  whose  favour  a  defective  execution  of  a  power  can  be 
aided,  there  must  be  consideration,  and  an  intention  to  purchase, 
either  proved  or  to  be  presumed ;  but  the  expenditure  by  a  husband 
of  his  wife's  money  in  the  maintenance  of  the  establishment,  does 
not  appear  to  me  to  furnish  any  consideration  to  the  wife;  and 
assuming  that  the  transfer  by  a  husband  of  his  wife's  legacy  into 
her  name,  and  the  carrying  the  income  of  it  to  her  account,  might 
amount  to  consideration,  it  certainly  does  not  prove  any  intention 
to  purchase,  nor,  I  think,  having  regard  to  the  relation  of  the  parties, 
lead  to  the  presumption  of  any  such  intention ;  and  if  it  could 
do  so  in  any  case,  it  could  not,  I  think,  in  such  a  case  as  the  present, 
the  findings  of  the  report,  to  which  I  have  before  referred,  negativing 
the  existence  of  any  such  intention. 

If,  therefore,   the  case    as  to  the  defective  appointment  had 
depended  upon  an  appointment  in  favour  of  Sir  John  Wells,  I 
should  have  thought  it  could  not  have  been  maintained ;  *but  I       t  *^^^  3 
(1)  28  B.  II.  77  (4  Buss.  263).  (2)  16  B.  B.  257  (1  Madd.  516). 
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HuGHBB  think  that,  independently  of  any  appointment  in  favoar  of  Sir  John 
Wrllb.  Wells,  there  is,  to  some  extent,  a  case  of  defective  appointment  to 
be  aided  by  a  court  of  equity.  It  cannot  indeed,  I  think,  be  said 
that  there  was  any  defective  appointment  by  Lady  Wells  in  her 
own  favour,  which  the  Court  could  aid ;  for,  if  the  powers  of  attorney, 
and  transfers  and  assignments,  executed  by  Lady  Wells,  were  not 
(as,  for  the  reasons  already  given,  I  am  satisfied  that  they  were  not), 
intended  as  executions  of  the  power  of  appointment,  the  placing  the 
funds  to  her  separate  account,  which  for  the  most  part  followed 
upon  those  acts,  could  not,  it  would  seem,  have  been  so  intended ; 
and,  besides,  it  is,  I  think,  to  be  inferred,  from  the  proceeds  of  the 
funds  having  been  carried  to  the  separate  account  of  Lady  Wells, 
that  they  were  considered  to  be  affected  by  some  trust  for  her 
separate  use,  and  no  such  trust  existed  except  the  trust  created  by 
the  settlement;  and  it  cannot  therefore  be  presumed,  that  there 
was  an  intention  to  execute  the  power,  and  thus  take  the  funds 
wholly  out  of  the  trust :  and,  again,  it  is  difficult  to  say,  that  in  the 
case  of  the  exercise  of  the  power  by  Lady  Wells  in  her  own  favoar, 
there  could  be  any  such  consideration  as  could  call  into  action  the 
power  of  this  Court  to  aid  a  defective  execution,  there  being  no 
consideration  moving  to  her  from  any  other  person. 

I  think,  therefore,  that  the  proceeds  of  these  funds,  after  they 
were  placed  to  Lady  Wells'  account  with  Messrs.  Smith  &  Co.,  must 
be  considered  to  have  remained  subject  to  the  trusts  of  the  settle- 
ment; but  those  proceeds,  after  they  had  been  placed  to  Lady 
Wells*  account,  were,  in  so  far  as  they  were  not  disposed  of  in  the 
purchase  of  the  Bolnore  estate,  and  of  the  lease  of  that  estate,  and 
in  improvements  upon  it,  applied  to  other  purposes,  and,  upon  the 
facts  found  in  this  report,  must,  I  think,  be  taken  to  have  been 
[  •771  ]  applied  to  those  purposes,  and  principally  *for  the  current  purposes 
of  the  establishment,  by  the  order  and  direction  of  Lady  Wells,  Sir 
John  Wells  being  her  agent  in  the  application  of  them ;  and,  taking 
this  to  have  been  the  case,  I  think,  that,  as  to  the  monies  so  applied, 
it  must  be  considered  that  there  was  a  defective  appointment,  which 
ought  to  be  aided  by  this  Court.  Lady  Wells  had  the  absolute 
power  over  the  funds  ;  she  could  not  be  justified  in  applying  them 
to  such  purposes,  otherwise  than  by  an  exercise  of  her  power.  She 
received  consideration  for  so  applying  them;  for,  although  the 
maintenance  of  the  establishment  by  a  husband  would  be  no  con- 
sideration for  a  purchase  by  him  from  his  wife,  it  cannot,  I  think, 
be  said,  that  if  a  wife  thinks  proper  to  keep  up  an  expensive 
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establishment,  against  the  wishes  of  her  husband,  by  means  of  her  Huohbb 
separate  estate,  what  was  supplied  for  the  establishment  would  be  wklls. 
no  consideration  to  her  for  payments  made  out  of  her  estate  on 
that  account.  If  the  trust  funds  had  been  transferred  to  the 
trustees,  and  Lady  Wells  had  directed  the  trustees  to  apply  them 
in  payment  of  her  debts,  and  they  had  been  so  applied,  such  an 
application  of  them  must,  I  think,  have  been  supported  in  equity  in 
favour  of  the  persons  to  whom  the  payments  were  made,  and  of  the 
trustees,  if  attempted  to  be  charged  in  respect  of  those  payments ; 
and  the  funds  having  remained  in  her  name,  subject  to  the  trusts, 
the  same  rule  must,  I  think,  be  considered  to  apply  to  them  as  would 
have  applied  to  them  if  they  had  been  transferred.  The  case  of 
Routledge  v.  2)orr/Z(l)  supports  this  view.  In  that  case  some  of  the 
funds  subject  to  the  power  were,  by  the  direction  of  the  donee,  not, 
as  it  would  appear,  accompanied  by  the  prescribed  formalities, 
transferred  to  an  object  of  the  power ;  and  no  doubt  seems  to  have 
been  entertained  that  the  power  was  well  exercised  as  to  the  funds 
so  transferred. 

I  am  of  opinion,  therefore,  that,  as  to  so  much  of  the  trust  funds  [  772  ] 
as  were  applied  otherwise  than  in  the  purchase  of  the  Bolnore 
estate  and  of  the  lease  of  that  estate,  and  of  the  improvements 
upon  it,  it  must  be  held  that  they  were  well  appointed  and  disposed 
of  in  equity  ;  and  that  the  plaintiff  can  maintain  no  claim  in  respect 
of  them:  but  as  to  the  monies  laid  out  in  the  purchases  and 
improvements,  I  think  the  case  is  different.  These  monies  were 
derived  from  the  trust.  They  must  continue  subject  to  it,  unless 
they  were  well  alienated  from  it.  They  could  not  be  so  alienated 
otherwise  than  by  an  exercise  of  the  power.  There  was  no  perfect 
execution  of  it,  and,  as  to  these  monies,  no  consideration  to  aid  a 
defective  execution  of  it ;  and  if  there  was  a  power  to  give  them  to 
Sir  John  Wells,  there  was  no  gift  of  them  to  him.  I  think,  there- 
fore, that  they  must  be  held  to  have  remained  subject  to  the  trusts; 
and  that  the  plaintiff  must  have  the  right  to  recover  them,  if  they 
are  at  all  recoverable,  which  depends  upon  the  third  point,  the 
right  against  the  lords  of  the  fee. 

Before,  however,  adverting  to  this  point,  it  may  be  right  that  I 
should  observe  upon  another  most  important  question,  which  was  dis- 
cussed in  the  argument  of  this  case, — to  what  extent,  if  at  all,  the  estate 
of  Lady  Wells  could  be  affected  by  her  acts  and  conduct.  It  was 
argued,  on  the  part  of  the  defendants,  that  where  a  married  woman, 
(1)  2  E.  B.  250  (2  Ves.  Jr.  357). 
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Hughes      with  a  power  of  appointment  over  trust  funds,  has  permitted  those 

Wblls.  funds  to  be  received  by  her  husband,  neither  she  nor  her  appointee 
could  afterwards  recal  them  ;  and,  on  the  other  hand,  it  was  insisted 
on  the  part  of  the  plaintiff,  that  the  right  of  the  wife's  appointee 
could  be  defeated  only  by  a  previous  exercise  of  the  power  modo  et 
forma  prescribed  by  the  instrument  creating  it.  I  am  not  prepared 
to  adopt  either  of  these  grounds  to  the  full  extent  to  which  it  was 
carried.     The  argument  on  the  part  of  the  plaintiff,  if  adopted  to 

[  •^TS  ]  the  full  extent,  would,  I  think,  go  *far  to  contradict  what  was  said 
by  Lord  Hardwickb  in  Ryder  v.  Bickert^yii  (i),  and  by  Lord  Eldon 
in  Lord  Montford  v.  Lord  Cadogan  (2).  Those  cases,  I  think,  show 
that,  in  the  opinion  of  both  those  most  eminent  Judges,  the  rights 
of  married  women  might  be  barred,  and  their  estates  affected,  by 
active  participation  in  breaches  of  trust ;  and  if  so,  it  would  seem 
to  follow,  that,  when,  their  powers  having  been  exercised  by  will, 
the  trust  funds  become  their  assets,  they  must  be  liable  for 
those  breaches  of  trust;  but,  on  the  other  hand,  to  hold  that 
the  fact  of  a  married  woman  having  permitted  her  husband  to 
receive  the  trust  funds,  would  preclude  any  right  to  relief  by  her 
or  her  appointee,  would  be  to  defeat  the  very  purpose  for  which  the 
trust  was  created — the  protection  of  the  wife  against  the  husband. 
It  is  not,  I  think,  necessary  to  decide  this  question  in  the  present 
case ;  but  whenever  it  may  become  necessary  to  do  so,  I  am  much 
disposed  to  think  the  true  rule  to  be  adopted  will  be  found  to  be 
this — the  provisions  of  the  settlement  are  for  the  protection  of  the 
wife.  Full  effect  must  be  given  to  them,  and  the  Court,  therefore, 
before  it  can  hold  the  estate  of  the  wife  to  be  in  any  manner 
affected,  must  be  fully  satisfied  that  the  husband  has  not  in  any 
degree  influenced  the  acts  or  conduct  of  the  wife.  If,  upon  the 
most  jealous  investigation,  the  Court  should  be  satisfied  of  this,  I 
see  no  reason  why,  the  wife  having  been  constituted  a  feme  sole  by 
the  terms  of  the  settlement,  her  assets,  including  the  trust  funds, 
which  have  become  her  assets  by  the  exercise  of  her  power,  should 
not  be  bound  to  the  same  extent  as  the  assets  of  any  other  person 
not  under  the  disability  of  coverture  would,  under  the  same  circum- 
stances, be  bound.  The  modern  cases  as  to  the  liability  of  the 
estates  of  married  women,  for  their  general  engagements,  seem  to 
me  to  favour  this  view ;  and  I  think  it  falls  in  very  much  with  the 

[  ♦774  ]       opinion  of  the  present  Lord  Chancellor  *in  Mara  v.  Manning  (8). 

(1)  3  Swanst.  80,  «.  (3)  2  J.  &  Lat.  311. 

(2)  13  K.  E.  270  (19  Vee.  635). 
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It  is  not  opposed  to  Lord  Lanodalb's  opinion  in  KeUaway  v.  Huohbs 
Johnson  (1),  which  is,  I  think,  the  nearest  case  to  the  present;  for,  wblls. 
in  that  case,  the  acts  done  were  for  the  benefit  of  the  husband,  and 
there  was  no  proof  of  the  wife's  concurrence,  except  by  a  deed 
executed  under  his  influence ;  nor  is  it  inconsistent  with  Sir  John 
Lbach's  opinion  in  Coker  v.  Quayle  (2),  any  further  than  that,  upon 
the  grounds  which  I  have  suggested,  it  might  have  been,  though  it 
was  not,  argued  in  that  case,  that  the  dividends,  when  they  accrued 
due,  would  have  been  subject  to  the  indemnity  of  the  trustees ;  but 
this  argument,  had  it  been  advanced,  might  have  been  met  by  the 
answer,  that  the  protection  there  was  not  against  the  husband 
merely,  but  against  the  wife  herself,  and  that  the  trustees  could  not 
claim  indemnity  against  a  protection  so  strictly  reserved  to  the 
wife — an  argument  which  cannot  be  applied  to  a  power  of  appoint- 
ment, so  long  as  the  exercise  of  the  power  renders  the  fund  subject 
to  the  liabilities  of  the  appointor.  I  am  much  disposed  to  think, 
that,  had  the  trust  funds  been  transferred  to  the  trustees,  and 
afterwards  dealt  with  in  the  manner  appearing  by  this  report,  Lady 
Wells'  estate  would,  under  the  very  peculiar  circumstances  of  this 
case,  have  been  liable  to  the  trustees,  and  that,  upon  this  ground 
also,  had  it  been  necessary  to  resort  to  it,  the  plaintiff's  title  to 
recover  for  the  benefit  of  her  estate  could  not,  to  the  extent  I  have 
mentioned,  have  been  maintained. 

With  respect  to  the  last  question — the  right  against  the  lords  of 
the  fee— I  think  it  unnecessary  to  say  much  upon  the  subject.  It 
is  well  settled,  that  trust  monies  may  be  followed  into  land ;  and 
whatever  difficulty  there  might  have  been  in  following  these  monies 
into  the  land  as  against  the  lords  of  the  fee,  is,  I  think,  removed 
by  the  *E8cheat  Act  (3) :  and  even  if  it  were  otherwise,  I  think  that  [  •tts  ] 
Sir  John  Wells,  having  been  debtor  to  the  trust  in  respect  of  these 
monies,  I  should,  upon  the  authorities,  have  been  bound  to  hold — 
as  in  the  absence  of  authority  I  should  myself  have  decided — that 
the  estate  in  the  hands  of  the  lord  is  liable  for  the  debt. 

(1)  59  R.  B.  511  (5  Beav.  319).  (3)  Stat.  4  WiU.  IV.  c.  23,  s.  4. 

(2)  32  R.  £.  275  (1  Buss.  &  My.  535). 
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1852.  HUDLESTON  v.  WHELPDALE. 

May  5,  22. 

_  (9  Hare,  775—790.) 

V^C  *'  Where  leases,  which  the  testator  had  directed  to  he  renewed,  were  renewed 

r  t'tr  1  ^^  adding  a  cestui  que  vie,  hy  means  of  a  payment  out  of  funds  belonging 

'-         ^  to  the  testator's  estate  (not  charged  with  such  renewal],  and  it  was  referred 

to  the  Master  to  inquire  what  security  the  tenant  for  life  of  the  leases  ought 
to  give,  and  to  what  amount,  for  the  contribution  which  he  might  be  liable 
to  make  for  the  benefit  he  should  dexive  from  the  renewal,  the  Master  found, 
and  the  GoUBT  had  confirmed  the  finding,  that  the  payment  for  the  renewal 
ought  to  be  secured  by  a  policy  of  life  insurance  for  the  amount  paid,  in 
the  name  of  the  trustees,  on  the  life  of  the  new  cestui  que  vie,  the  costs  and 
premiums  in  respect  of  which  ought  to  be  paid  out  of  the  rents  and  profits 
of  the  estate  to  which  the  tenant  for  life  was  entitled  ; 

The  CoTTBT  subsequently  declared  the  policy  of  life  insurance  to  be  a 
security  for  the  benefit  which  the  tenant  for  life  had  derived,  or  might 
derive,  from  the  renewal,  or  might  have  derived  therefrom  if  another  proper 
life  had  been  inserted  in  lieu  of  his  own. 

But,  aemhle,  the  mode  of  providing  the  security  adopted  by  the  report  is 
erroneous  in  principle ;  for  the  object  of  the  Court,  in  requii-iug  security  to 
be  given  by  the  tenant  for  life  in  respect  of  the  benefit  which  he  may  derive 
from  the  renewal  of  the  lease,  is,  that  the  sum  paid  out  of  the  capital  shall 
be  borne  by  the  parties  in  proportion  to  the  benefits  which  they  derive ;  and 
the  security  therefore  is  for  the  purpose  of  bringing  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had  the  benefit  of ;  and  this  sum  (which 
would  be  payable  on  the  death  of  the  tenant  for  life)  is  nob  properly  secured 
by  a  policy  of  insurance  on  the  life  of  another  person,  inasmuch  as  it  throws 
upon  the  remainderman  not  merely  the  interest  of  the  capital  provided,  but 
the  burthen  of  keeping  up  a  policy  of  life  insurance  for  the  full  amount ; 
and  it  is  mere  speculation  whether  this  burthen  will  be  compensated  by 
giving  him  the  benefit  of  a  policy  at  a  less  rate  of  premium,  owing  to  an 
earlier  insurance  of  the  life. 

Although  it  may  be,  that,  when  provision  is  made  of  a  fund  for  renewal,  the 
remainderman  will  not  suffer,  this  is  not  the  principle,  for  the  principle  is, 
that  the  remainderman  ought  to  bear  so  much  of  the  capital  paid  for  renewal 
as  may  not  be  paid  by  the  tenant  for  life  under  the  security  which  he  has  given. 

The  Court  will  not  retain  the  income  of  the  tenant  for  life,  because  he 
may  become  liable  to  give  security  for  the  payments  on  account  of  renewals, 
before  the  occasion  for  giving  such  security  has  arisen. 

A  rule,  that  the  obligation  of  the  tenant  for  life  of  property  subject  to 
fines  for  renewal,  is  satisfied  by  keeping  down  the  interest  only  of  the 
amount  necessary  to  be  paid  for  the  renewal,  would  be  unjust  if  the  tenant 
for  life  survived  the  first  cestui  que  vie,  and  a  second  i-enewal  was  necessary 
in  his  lifetime,  for  then  the  tenant  for  life  would  have  had  the  whole  benefit 
of  the  first  renewal ;  and  the  rule  therefore  is,  that  the  tenant  for  life  is 
boimd,  not  only  to  bear  the  interest  of  the  sum  paid  for  the  renewal,  but  to 
contribute  towards  the  payment  of  such  sum. 

A  rule,  which  attributed  one  third  of  the  expense  of  renewal  to  the  tenant 
for  life,  and  two  thirds  to  the  parties  in  remainder,  would  not  i-emove  the 
injustice ;  and  therefore  the  Court  holds  that  the  amount  of  contributions 
of  the  tenant  for  life  and  remainderman  ai-e  to  be  determined  by  the 
amount  of  the  benefit  which  they  respectively  derive  from  the  renewal. 

A  QUESTION  arose  in  this  cause,  as  to  what  directions  ought  to 
be  given  in  respect  of  the  past  and  future  renewals  of  some 
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leases  which  formed  part  of  the  estate  of  the  testator,  John  de    hudlbston 
Whelpdale.  Whblpdalb. 

John  de  Whelpdale,  the  testator,  was,  at  the  date  of  his  will  and  [  776  ] 
the  time  of  his  death,  entitled  to  the  rectory  of  Penrith,  with  the 
tithes  thereto  belonging,  under  a  lease  granted  by  the  Bishop  of 
Carlisle  for  the  lives  of  the  testator  T.  D.  Bleagmire  and  Sarah 
Spedding ;  and  he  was  also  entitled  to  some  closes  of  land,  held 
under  a  lease  for  twenty-one  years,  also  granted  by  the  Bishop  of 
Carlisle,  and  usually  renewed  every  seven  years  upon  payment  of  a 
fine;  and  by  his  will,  dated  the  14th  of  September,  1848,  he 
appointed  A.  F.  Hudleston  and  T.  D.  Bleagmire  his  trustees ;  and 
bequeathed  to  his  wife,  Mary  de  Whelpdale,  the  whole  of  his 
personal  estate  and  effects,  except  his  leasehold  property  under 
existing  leases,  subject  to  his  debts  and  funeral  expenses ;  and  the 
testator  devised  to  his  trustees  all  his  real  property  and  landed 
estates  and  houses,  freehold,  copyhold,  customary,  or  leasehold, 
whether  for  lives  or  years,  without  impeachment  for  waste  or 
involuntary  loss,  and  in  trust  that  his  said  wife  might  and  should, 
during  her  life,  receive  the  full  rents  and  profits  accruing  and 
arising  therefrom,  through  the  assistance  of  his  two  trustees; 
and  that  they  would  see  to  the  regular  renewals,  and  to  the 
discharge  of  the  lawful  fines  and  legal  expenses  attending  and 
incident  upon  such  existing  leases,  be  the  same  for  lives  or  for  years 
as  cases  might  happen  and  occur;  and  that  all  legal  expenses 
should  be  defrayed  by  his  said  wife  out  of  the  rents  and  profits  and 
bequests  under  that  his  will,  in  the  same  and  like  manner  as  had 
theretofore  been  always  done  by  him  the  testator ;  and  he  thereof 
appointed  his  said  wife  residuary  legatee ;  and  after  the  decease  of 
his  wife  he  devised  his  real  property,  estates  and  houses,  together 
with  all  his  leasehold,  freehold,  copyhold,  and  customary  estates,  as 
before  described,  unto  his  trustees,  in  trust  that  they  would  see  to 
the  due  administration  and  execution,  according  to  the  true  intent 
of  his  will,  and  without  impeachment  of  waste,  to  preserve  con- 
tingent remainders  thereinafter  mentioned,  that  is  to  say,  *to  the  [  *777  ] 
use  of  Walter  Hutchinson  Whelpdale,  third  and  youngest  son  of 
Andrew  Whelpdale,  without  committing  waste,  for  his  life;  and, 
after  his  decease,  to  the  use  of  the  first,  second,  third,  fourth,  and 
all  and  any  other  son  and  sons  of  the  said  Walter  Hutchinson 
Whelpdale  successively  in  remainder  and  in  tail  one  after  the  other 
in  priority  of  birth,  and  to  the  respective  heirs  of  all  and  any  of 
such  sons,  the  elder  of  such  sons  and  the  heirs  of  his  body  male  to 
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HUDLK8T0N  be  preferred  before  the  younger ;  and  in  default  of  such  issue  male, 
Whelpdalb.  then  to  the  use  of  Andrew  Whelpdale,  deceased,  and  to  the  son  and 
sons  of  his  body.  And  the  testator  declared  that  his  trustees 
should  be  allowed  all  expenses  legally  issuing  and  accruing :  first, 
by  his  wife,  out  of  the  rents  and  profits  arising  from  his  real 
property  during  her  life ;  and,  after  her  decease,  by  the  person  next 
to  succeed  under  his  will. 

The  testator  died  in  March,  1844 ;  and  soon  after  his  death  a 
new  lease  of  the  rectory  and  tithes,  dated  the  26th  of  October,  1844, 
was  granted  by  the  Bishop  to  the  trustees  of  the  will,  for  the  lives 
of  T.  D.  Bleagmire  and  Sarah  Spedding  (the  two  surviving  cestuis 
que  vies  under  the  old  lease),  and  the  said  Walter  Hutchinson 
Whelpdale,  and  the  life  of  the  longest  liver  of  them ;  and  a  new 
lease  of  the  closes  of  land,  dated  the  8rd  of  December,  1844,  was 
also  granted  by  the  Bishop  to  the  trustees  for  a  fresh  term  of 
twenty-one  years,  the  first  seven  years  of  the  former  term  being 
expired. 

The  fines  and  fees  incident  to  these  renewals  were  paid  by  Mary 
de  Whelpdale,  and  no  claim  was  made  on  the  part  of  her  estate  in 
respect  of  those  payments.  Mary  de  Whelpdale  died  on  the  6th  of 
May,  1848. 

The  suit  was  instituted  by  the  trustees  under  the  will  of  John  de 
[  •778  ]  Whelpdale,  who  were  also  the  executors  of  Mary  de  *Whelpdale,  for 
the  administration  of  the  testator's  estate.  The  decree  of  the  25th 
of  July,  1849,  amongst  other  things,  directed  the  Master  to  inquire 
what  leasehold  property  or  estates  for  lives  or  years  the  testator 
died  seised  or  possessed  of,  and  whether  the  same  were  renewable, 
and  whether  any  leases  of  any  and  what  part  of  such  property  had 
at  any  time  and  when  and  for  what  periods  been  renewed  and  by 
whom,  and  what  sum  or  sums  of  money  had  been  paid  and  by 
whom  for  fines  and  for  legal  and  other  expenses  or  otherwise  in 
respect  of  such  renewals,  and  out  of  what  funds ;  but  the  inquiry 
was  to  be  without  prejudice  to  the  question  as  to  whom  such  fines 
and  expenses  ought  to  be  borne  by,  and  whether  any  provision 
ought  to  be  made  for  the  future  renewal  of  any  and  which  of  such 
leases. 

The  Master,  by  his  separate  report,  dated  the  28th  of  March, 
1850,  found  that,  since  the  lease  for  lives  of  the  26th  of  October, 
1844,  was  granted,  and  since  the  decease  of  Mary  de  Whelpdale, 
Sarah  Spedding,  one  of  the  lives  named  therein,  had  died,  and  that 
no  renewal  of  the  lease  had  then  been  obtained  for  the  lives  of  the 
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survivors  and  of  another  person  in  the  place  of  Sarah  Spedding ;    Hudleston 

and  that  the  Bishop,  about  twelve  months  previously,  upon  the  whblpdale. 

death  of  Sarah  Spedding,  required  the  sum  of  1,7482.  128,  6d.  to  be 

paid  to  him  by  way  of  fine  for  putting  in  a  new  life  in  her  place, 

besides  the  costs  and  charges  for  a  new  lease ;  that  the  plaintiff, 

T.  D.  Bleagmire,  by  his  affidavit,  had  deposed,  that  he  believed  it 

would  be  for  the  advantage  of  the  parties  beneficially  interested  in 

the  estate  that  a  new  life  should  be  added  to  the  lease  in  the  place 

of  Sarah  Spedding,  and  that  without  further  loss  of  time,  inasmuch 

as  it  was  probable  that  the  Bishop  would  increase  the  amount  of 

fine  required  for  the  renewal  of  the  lease  by  reason  of  delay ;  and 

that,  if  either  of  the  two  remaining  lives  in  the  lease  should  lapse 

before  the  lease  was  renewed,  *the  Bishop  would  either  claim  a      [  *779  ] 

very  large  sum  for  putting  in  two  fresh  lives  or  might  refuse  to 

grant  a  renewal  of  the  lease  altogether.    And  the  Master  found, 

that,  since  the  death  of  the  testator,  the  sum  of  200Z.  had  been 

retained  year  by  year  out  of  the  rents  and  profits  of  the  real  estate, 

and  been  invested  in  the  purchase  of  Consols :  as  to  part  thereof, 

in  the  name  of  Mary  de  Whelpdale  and  the  plaintiffs ;  and  as  to 

other  part  thereof,  in  the  names  of  the  plaintiffs  alone,  to  form  an 

accumulating  fund  for  the  purpose  of  defraying  the  fines  and  fees 

of,  and  attending  the  future  renewals  of,  the  leases  as  occasion 

might  require. 

By  an  order,  dated  the  4th  of  May,  1850,  made  upon  the  petition 
of  the  plaintiffs,  the  report  of  the  28th  of  March,  1850,  was  con- 
firmed; and  the  Court  declared,  that  John  de  Whelpdale,  the 
testator,  had  by  his  will  declared  that  the  said  leases  should  be 
renewed  according  to  the  usual  course  and  custom  of  the  see  of 
Carlisle ;  and  that  the  testator  had  not  thereby  charged  the  fines 
and  expenses  payable  for  obtaining  such  renewals  after  the  death 
of  his  widow  Mary  de  Whelpdale,  upon  any  tenant  for  life  of  the 
property  comprised  in  the  leases ;  and  it  was  referred  to  the  Master, 
to  inquire  and  state  what  was  the  proper  amount  required  for  fines 
and  fees  to  obtain  a  renewal  of  such  of  the  said  leases  as  was  or 
were  then  renewable,  and  in  what  manner  and  out  of  what  fund  the 
same  ought  to  be  raised  and  paid  ;  and  also  to  approve  of  a  proper 
person  as  a  life  to  be  put  in  the  stead  of  Sarah  Spedding,  and  to 
inquire  what  security,  if  any,  and  to  what  amount  (having  regard 
to  what  the  defendant  Walter  Hutchinson  Whelpdale,  the  tenant 
for  life,  might  have  to  contribute  to  the  said  amount  so  to  be 
raised  and  paid,)  ought  to  be  given  by  the  said  defendant  for  the 

B.B. — ^VOL.  LXXXIX.  43 
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HuDLKBTOK    confcributioii  which  he  might  be  liable  to  make  for  such  benefit  as  he 
Whelpdalb.  should  derive  from  such  renewals ;  and  in  making  these  *inquirie8, 
[  *780  ]       regard  was  to  be  had  to  the  declaration  thereinbefore  contained ; 
with  liberty  to  state  special  circumstances. 

In  pursuance  of  this  order,  a  further  separate  report,  dated  the 
9th  of  July,  1850,  was  made,  whereby  it  was  found  that  the  sum  of 
1,788Z.  5«.  Id.  was  the  proper  amount  required  for  fines  and  fees  to 
obtain  a  renewal  of  the  lease  of  the  rectory,  then  renewable ;  and 
that  the  same  ought  to  be  raised  by  sale  of  a  competent  part  of  the 
sum  of  2,451Z.  19«.  Id.  Consols,  standing  to  an  account  "  Ex  parte 
The  Lancaster  and  Carlisle  Railway  Company  :  The  account  of  the 
trustees  of  the  will  of  John  de  Whelpdale,"  which  had  arisen  from 
the  sale  to  that  Company  of  part  of  the  real  estate  of  the  testator ; 
without  prejudice  to  any  question  out  of  what  fund  the  fines  and 
fees  ought  ultimately  to  be  paid ;  and  that  Mary  Ann,  the  wife  of 
James  Holmes  Nicholson,  was  a  proper  person  as  a  life  to  be  put 
in  the  stead  of  Barah  Bpedding ;  and,  under  an  order,  dated  the 
20th  of  July,  1850,  so  much  of  the  2,4511.  19s.  Id.  Consols,  as 
would  raise  the  sum  of  1,788Z.  ba.  Id.  was  sold,  and  the  produce 
applied  in  payment  of  the  fine  and  fees  for  the  renewal  of  the  leases. 
The  Master  afterwards,  proceeding  under  the  order  of  the  4th  of 
May,  1850,  made  a  further  separate  report,  dated  in  January,  1851, 
whereby  he  found,  that,  in  pursuance  of  his  report  of  the  9th  of 
July,  1850,  and  the  order  of  the  20th  of  July,  1860,  the  1,788Z.  6«.  Id. 
had  been  paid  for  the  renewal  of  the  lease ;  and  that  Mary  Ann 
Nicholson  had  been  put  in  as  a  life  instead  of  Sarah  Spedding,  by 
an  indenture  of  lease,  dated  the  21st  of  September,  1850,  made 
between  the  Bishop  of  Carlisle  of  the  one  part,  and  the  plaintiffs  of 
the  other  part ;  and  he  was  of  opinion  (having  regard  to  the  declara- 
tion contained  in  the  said  order)  that  the  1,788Z.  Ss.  Id.  ought  to  be 
[  *78i  ]      secured,  *to  be  repaid  upon  the  decease  of  Mary  Ann  Nicholson ; 
and  that,  for  the  purpose  of  securing  the  repayment  thereof,  an 
insurance  in  a  substantial  Life  Insurance  Office  ought  to  be  effected 
for  the  payment  of  that  amount  upon  her  decease ;  and  that  the 
costs  of  effecting  such  insurance  and  the  annual  premiums  or  other 
payments  necessary  for  keeping  the  same  on  foot,  ought  to  be  paid 
out  of  the  rents  and  profits  of  the  estates  in  question  in  this  cause ; 
by  means  whereof  the  defendant,  Walter  Hutchinson  Whelpdale, 
would,  during  his  life,  contribute  the  annual  income  which  would 
otherwise  have  been  payable  to  him  from  the  fund,  out  of  which 
the  1,788L  5«.  Id.  had  been  raised  and  paid;  and  also,  in  case 
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Mary  Ann  Nicholson  should  die  in  his  lifetime,  would  have  contri-    Hudlbston 

buied  the  whole  of  the  sum  of  1,788Z.  5s.  Id.  upon  her  decease ;  and  whblpdalb. 

also,  in  case  Mary  Ann  Nicholson  should  survive  him,  would  have 

contributed  by  the  payment  of  the  annual  premiums  out  of  the 

rents  during  his  life,  such  a  proportion  of  the  1,788Z.  58.  Id.  as  the 

length  of  his  life  should  have  borne  to  the  length  of  the  life  of  Mary 

Ann  Nicholson ;  and  that  the  effecting  such  life  insurance  in  the 

names  of  the  plaintiffs,  as  the  trustees  for  the  renewal  of  the  lease, 

and  the  payment  of  the  premiums  payable  in  respect  thereof  out  of 

the  rents  and  profits  of  the  estates,  would  afford  an  ample  security 

for  what  the  defendant,  Walter  Hutchinson  Whelpdale,  might  have 

to  contribute  towards  the  1,788Z.  58.  Id.     The  Master  then  stated, 

that  the  Monarch  Life  Assurance  Company  had  been  proposed  to 

him  as  a  responsible  Company,  and  he  had  allowed  the  proposal ; 

and  he  was  of  opinion  (having  regard  to  the  declaration  contained 

in  the  said  order)  that  an  assurance  should  be  forthwith  effected 

with  the  Monarch  Life  Assurance  Company,  for  the  payment  to  the 

plaintiffs,  their  executors,  &c.,  as  trustees  for  the  renewal  of  the 

lease  of  the  rectory,  of  the  sum  of  1,788Z.  58.  Id.,  upon  the  decease 

of  Mary  Ann  Nicholson ;   and  that  the  costs  of  effecting  ^such      [  ^782  ] 

insurance,  and  also  of  the  annual  premiums  or  other  payments 

necessary  for  keeping  the  same  on  foot,  should  be  paid  out  of  the 

rents  and  profits  of  the  estates  in  question  in  this  cause ;  and  that, 

during  the  life  of  the  defendant  Walter  Hutchinson  Whelpdale,  such 

premiums  or  other  payments  should  be  paid  by  the  receiver  in  the 

cause. 

By  an  order  of  the  Ist  of  March,  1851,  the  Master's  separate 
report,  of  the  29th  of  January,  1851,  was  confirmed;  and  it  was 
ordered  that  the  plaintiffs  should  be  at  liberty  forthwith  to  effect 
an  insurance  with  the  Monarch  Life  Assurance  Company  for  pay- 
ment to  the  plaintiffs,  their  executors,  &c.,  as  trustees  as  aforesaid, 
of  the  sum  of  1,788Z.  58.  Id.,  upon  the  decease  of  Mary  Ann 
Nicholson,  the  policy  for  such  insurance  to  be  in  the  form  therein 
referred  to ;  and  that  the  costs  of  effecting  such  insurance,  and  also 
of  the  annual  premiums  and  other  payments  necessary  for  keeping 
the  same  on  foot,  should  be  paid  out  of  the  rents  and  profits  of  the 
estates  in  question  in  the  cause ;  and  that  the  receiver  should  pay 
the  same  out  of  such  rents  and  profits. 

The  Master  having  subsequently  made  his  general  report  (re- 
ferring to  his  separate  report  of  the  27th  of  March,  1850),  the  cause 
came  on  for  further  directions. 

48—2 
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HUDLE8T0H  Mr.  RusseU,  Mr.  Rolt^  Mr.  WiUeock,  Mr.  Speed,  and  Mr.  Selwyn, 

Whelpdalk.  appeared  for  the  different  parties. 

Thb  Yice-Ghancbllor  : 

In  determining  this  case,  it  is  necessary,  I  think,  in  the  first 
[  *783  ]  place  to  consider  what  are  the  points  in  the  cause  *which  are  open 
for  present  adjudication ;  for,  upon  examining  the  decree,  reports, 
and  orders,  it  will,  I  think,  be  found  that  nearly  all  the  questions 
as  to  the  renewal  of  these  leaseholds,  which  have  yet  arisen  under 
the  will  of  this  testator,  have  been  already  disposed  of ;  and  that 
there  is  little  left  for  the  Court  now  to  determine,  consistently 
with  its  general  rule,  that  questions  are  to  be  decided  as  they  arise, 
and  not  by  anticipation.  No  claim  being  made  in  respect  of  the 
fines  and  fees  paid  upon  the  renewals  by  Mary  de  Whelpdale,  there 
is  no  question  now  arising  under  the  inquiries  directed  by  the 
decree,  as  to  the  past  fines  and  expenses ;  and  as  to  the  1,7882. 5$.  Id., 
paid  upon  the  renewal,  under  the  order  of  the  Court,  I  think  that 
(whatever  my  opinion  might  have  been  upon  the  subject)  the  order 
of  March,  1851,  confirming  the  report  of  January,  1851,  concludes 
the  question  as  to  the  security  which  ought  to  be  given  by  Walter 
Hutchinson  Whelpdale,  for  the  contribution  he  may  be  liable  to 
make  for  the  benefit  he  may  derive  from  that  renewal ;  for  I  think 
that  report  must  be  taken  to  have  been  made  with  reference  to  so 
much  of  the  order  of  the  4th  of  May,  1850,  as  had  not  been 
exhausted  by  the  previous  reports,  namely,  the  question  of  the 
security  which  Walter  Hutchinson  Whelpdale  ought  to  give.  I 
think  however,  that  neither  the  report  of  January,  nor  the  order 
of  March,  1851,  concludes  the  question  how  the  1,7882.  bs.  Id. 
ought  ultimately  to  be  paid,  for  this  question  was  expressly  reserved 
by  the  report  of  the  9th  of  July,  1850,  and  therefore  by  the  order 
of  the  20th  of  July,  1850,  confirming  that  report ;  and  the  report 
of  January,  1851,  finds  no  more  than  that  the  sum  in  question 
ought  to  be  secured  by  insurance,  thus  leaving  open  the  question 
how  it  ought  to  be  paid. 
[  •m  ]  In  cases  of  this  nature,  the  first  point  to  be  considered  *is — ^what 

are  the  provisions  of  the  instrument  by  which  the  leaseholds  are 
settled, — whether  they  prescribe  renewal  expressly  or  by  implica- 
tion,— and  if  so,  whether  they  point  out  the  mode  by  which  the 
expenses  of  the  renewal  are  to  be  paid ;  for  property  of  this  descrip- 
tion may  no  doubt  be  given  in  such  a  mode  as  to  indicate  that  it 
was  not  intended  to  impose  any  obligation  to  renew ;  and  of  course 
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the  donor  or  settlor  may  so  model  his  disposition  as  to  throw  the  Hodli&ston 
expense  of  renewal  upon  all  or  any  of  the  persons  in  whose  favour  Whblpdalb. 
the  limitations  of  the  estate  are  created,  as  he  may  think  fit.  If, 
upon  the  examination  of  the  instrument  by  which  the  leaseholds 
are  settled,  it  appears  that  no  obligation  to  renew  was  intended  to 
be  imposed,  no  further  question  arises,  except  in  cases  in  which  the 
party  taking  the  estate,  although  under  no  obligation  to  do  so, 
thinks  proper  to  renew ;  and  his  interest  being  limited,  this  Court 
attaches  an  equity  upon  the  renewal,  and  then  it  falls  to  be  con- 
sidered what  are  the  obligations  attaching  upon  the  party  claiming 
the  benefit  of  such  an  equity  in  favour  of  the  party  by  whom  the 
renewal  has  been  efiEected.  If  the  instrument  by  which  the  lease- 
holds have  been  settled  imposes  the  obligation  to  renew,  and  points 
out  the  mode  by  which  the  expenses  of  the  renewal  are  to  be  paid, 
that  mode  necessarily  prescribes  the  obligations  which  were  intended 
to  be  imposed  upon  the  parties  claiming  under  the  instrument,  and 
must  be  followed  accordingly.  If  the  instrument  imposes  the 
obligation  to  renew,  and  does  not  point  out  the  mode  in  which  the 
expenses  of  the  renewal  are  to  be  paid,  the  Court  must  determine 
the  mode ;  and  the  question  arises,  what  is  the  rule  of  the  Court 
upon  the  subject  ? 

In  the  present  case,  the  order  of  the  4th  of  May,  1850,  has,  I 
think,  settled  under  which  of  the  foregoing  classes  the  case  is  to  be 
ranked ;  for  it  has  declared  that  the  testator  has  directed  the  leases 
to  be  renewed,  and  that  he  *has  not  charged  the  fines  and  expenses  [  *786  ] 
upon  any  tenant  for  life  of  the  property  comprised  in  the  leases ; 
and  upon  examining  the  will,  I  see  no  ground  whatever  to  hold  that 
they  are  charged  upon  any  other  person  or  property.  The  case, 
therefore,  is  one  in  which  it  is  for  the  Court  to  determine  how, 
independently  of  any  directions  contained  in  the  will,  the  fines  and 
fees  are  to  be  paid. 

Payments  of  this  nature  being  required  to  be  made  immediately, 
and  in  an  aggregate  sum,  and  the  obligation  to  renew  rendering 
it  necessary  that  they  should  be  made,  trustees  when  they  have 
had  the  power  to  do  so,  and  the  Courts  when  applied  to,  have  been 
compelled  to  resort  to  any  property  available  for  the  purpose  of 
meeting  such  payments;  and  accordingly  the  amounts  required 
have  generally  been  raised  by  mortgage,  and  in  the  present  case 
have  been  provided  out  of  funds  in  Court,  which  formed  part  of  the 
corpus  of  the  testator's  estate;  but  it  is  obvious  that  the  obligations 
of  the  parties  may  not  correspond  with  their  rights  in  the  property 
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HuDLBBTOM  thus  adveiititiously  resorted  to,  and  that  the  equity  between  the 
Whrlpdalk.  parties  could  not  therefore  rest  upon  that  footing,  but  must  be 
settled  upon  some  other  basis. 

The  first  and  most  obvious  equity  is  this  :  that,  where  the  estate 
is  limited  for  life,  with  remainders  over,  and  the  fines  are  raised 
by  mortgage,  the  tenant  for  life  should  keep  down  the  interest 
of  the  mortgage,  the  payment  out  of  the  corpus  being  for  the  benefit 
of  all  the  parties ;  and  accordingly  this  rule  has,  I  believe,  at  all 
times  prevailed :  but  this  rule  was  evidently  insufficient  to  meet 
the  justice  of  the  case.  For  instance,  if  the  lease  was  renewed, 
[  •786  ]  and  ♦the  fine  raised  by  mortgage,  and  the  tenant  for  life  survived 
all  the  cestuis  que  vies  in  the  renewed  lease,  and  the  lease  was  then 
again  renewed,  the  estate  would  go  to  the  remainderman  charged 
with  the  mortgage  created  on  the  first  renewal ;  but  the  whole 
benefit  of  that  renewal  would  have  been  enjoyed  by  the  tenant 
for  life.  The  tenant  for  life  therefore  was  held  liable  to  contribute 
to  the  payment  of  the  fine,  in  addition  to  the  obligation  of  keeping 
down  the  interest  on  the  mortgage.  It  then  became  a  question 
to  what  extent  he  should  contribute  ?  and  the  old  rule  of  the  Court 
appears  to  have  been,  that  he  should  contribute  one-third,  the 
remainderman  paying  two-thirds:  the  Court  in  this  respect 
adopting  what  was  formerly  the  rule  of  the  Court  as  to  mortgages. 
But  this,  as  observed  by  Lord  Eldon  in  White  v.  White  (1),  was 
applying  a  rule  as  to  another  species  of  estate,  "  distinct  in  the 
very  point  that  furnished  the  rule  "(2),  and  it  was  calculated 
to  palliate  only,  and  not  to  remove,  the  injustice  which  led  to  its 
introduction ;  and  the  Court  therefore  has  now  adopted  the  sounder 
rule,  which  I  take  to  be  well  settled  by  the  more  modern  authorities, 
that,  in  these  cases,  tenants  for  life  and  remaindermen  are  to  con- 
tribute in  proportion  to  the  benefits  which  they  derive  from  the 
renewal. 

This  rule,  however,  although  most  just  in  principle,  is  attended 
with  manifest  inconvenience.  It  is  impossible,  from  the  nature 
of  the  case,  to  foresee,  at  the  time  when  the  renewal  is  effected, 
to  what  extent  the  tenants  for  life  and  remaindermen  respectively 
will  benefit  by  the  renewal,  and,  therefore,  in  what  proportions 
they  ought  to  contribute  to  the  fines.  The  tenants  for  life  may 
outlive  all  the  cestuis  que  vies,  and  thus  get  the  whole  benefit 
of  the  renewed  lease,  or  they  may  die  before  they  get  any  benefit 
[  •787  ]      j[,.Qm  jj.     rpjjg  Court  has  been  at  all  times  embarrassed  with  *the 

(1)  4  E.  R.  161  (9  Ves.  654).  (2)  4  R.  R.  at  p.  179  (9  Ves.  660). 
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difficulty  which  this  state  of  circamstances  creates ;  and  from  this  Hudlkston 
difficulty  has  arisen  the  further  rule,  which  is  so  well  expounded  in  whelpdalb. 
Jones  V.  Jones  (l),  that  the  tenant  for  life  is  to  give  security  for  the 
benefit  which  he  may  derive  from  the  renewal.  It  still,  however, 
remains  to  be  determined  what  the  security  is  to  be.  In  the 
present  case,  I  do  not  feel  myself  at  liberty  to  determine  the  point. 
As  to  future  renewals,  it  would,  I  think,  be  going  beyond  the  rule 
of  the  Court,  to  make  any  declaration  respecting  them;  and  as 
to  the  security  in  respect  of  the  1,788Z.  6s.  Id.,  I  consider  the 
question,  as  I  have  already  observed,  to  be  concluded  by  the  order 
confirming  the  report  of  January,  1851. 

So  much,  however,  was  said  at  the  Bar  upon  the  subject  of  that 
report,  that  I  feel  bound  to  say,  that,  as  at  present  advised,  I  do 
not  see  my  way  to  the  principle  on  which  it  is  founded,  and  that 
it  seems  to  me  to  proceed  altogether  upon  an  erroneous  footing. 
The  Master  seems  to  have  been  looking  to  a  fund  being  provided 
for  future  renewals ;  but  what  he  was  required  to  do  was,  to  find 
what  security  ought  to  be  given  for  the  benefit  which  might  be 
derived  by  the  tenant  for  life  from  the  then  intended  renewal. 
The  object  of  the  Court  in  these  cases  is,  that  the  sum  paid  out 
of  the  capital  shall  be  borne  by  the  parties  in  proportion  to  the 
benefits  which  they  derive ;  and  the  security,  therefore,  is  for  the 
purpose  of  bringing  back  to  the  capital  so  much  as  the  tenant 
for  life  has  had  the  benefit  of,  leaving  the  rest  to  be  borne  by  the 
parties  who  may  succeed  him ;  and  it  is  difficult  to  see  how,  when 
this  amount  would  be  payable  on  the  death  of  the  tenant  for  life, 
a  policy  of  insurance  on  the  life  of  another  person  could  be  a  proper 
security  for  it.  It  may,  indeed,  be  said,  that  if  a  fund  be  provided 
for  the  renewal,  the  remainderman  would  not  suffer;  but  this 
is  not  the  principle  on  which  the  order  of  reference  *to  the  Master  [  *788  ] 
was  made,  nor,  so  far  as  I  am  aware,  a  principle  on  which  the 
Court  has  ever  acted ;  and  it  is,  in  my  opinion,  at  least  open  to 
very  grave  doubt,  whether  it  is  the  principle  on  which  the  Court 
ought  to  act.  What  the  remainderman  ought  to  bear,  is  so 
much  of  the  capital  paid  for  the  renewal  as  may  not  be  repaid 
by  the  tenant  for  life,  under  the  security  which  he  has  given, 
in  respect  of  the  benefit  he  has  derived ;  but  the  principle  adopted 
by  this  report,  would  throw  upon  him,  not  merely  the  interest 
of  the  whole  capital,  but  the  burthen  of  keeping  up  a  policy  for  the 
full  amount.  It  was  said  too,  that  the  remainderman  would 
(1)  71  B.  B.  167  at  p.  178  (5  Hare,  440;  p.  466  et  seq.). 


680  1852.    CH.    9  HAEE,  788—789.  [b.b. 

HuDLKSTON  himself  be  bound  to  give  security,  and  that  he  would  have  the 
Whblpdalb.  benefit  of  a  policy  at  a  less  rate  of  premium,  in  consequence  of  the 
early  insurance  of  the  life;  but  whether  this  advantage  would 
countervail  the  additional  burthen*  which  might  fall  upon  him, 
would  be  mere  matter  of  speculation.  There  has  been,  I  suspect, 
in  this  case,  some  misunderstanding  of  the  case  of  Greenwood  v. 
Evans  (i).  The  policy  of  insurance  in  that  case  does  not  appear 
to  have  been  the  security  given  by  the  tenant  for  life  for  the 
benefit  which  he  might  derive  from  the  renewal,  but  a  policy 
effected  by  the  trustees  for  the  purpose  of  providing  for  future 
renewals,  and  the  inquiry  as  to  keeping  it  on  foot  and  effecting  new 
policies  was  by  consent. 

Under  the  circumstances  of  the  present  case,  all  that  I  can  do 
with  the  policy  is  to  declare  it  to  be  a  security  for  the  benefit 
which  the  defendant  Walter  Hutchinson  Whelpdale  has  derived 
or  may  derive  from  the  renewal,  or  would  have  derived  therefrom 
if  another  proper  life  had  been  inserted  in  lieu  of  his  own  life ; 
for  I  think  there  is  nothing  in  this  case  to  warrant  his  position 
being  altered  by  his  own  life  having  been  inserted.  In  White  v. 
White  (2),  it  was  indeed  held,  that  the  position  of  the  tenant  for  life 
[  *789  ]  ^might  be  thus  altered,  but  the  decision  went  upon  the  special  terms 
of  the  will. 

It  appears  by  the  reports  that  the  trustees  have  retained  some 
rents  which  accrued  due  in  the  lifetime  of  Mary  de  Whelpdale,  and 
some  which  have  accrued  due  since  her  decease.  As  to  the  former, 
it  was  argued,  on  the  part  of  the  defendants,  that  they  ought  to 
be  considered  as  having  been  appropriated  to  future  renewals ;  but 
I  see  nothing  in  the  case  which  can  justify  such  a  conclusion  ;  and 
I  think,  therefore,  that  these  rents  must  be  paid  over  to  the 
plaintiffs,  as  the  executors  of  Mary  de  Whelpdale.  As  to  the  rents 
accrued  due  since  her  death,  and  retained  by  the  trustees,  I  think 
they  must  be  paid  over  to  the  receiver.  The  security  required 
in  respect  of  the  past  renewal  having  been  approved  by  the  Court, 
there  is  no  ground  for  retaining  them  on  that  account ;  and  I  think 
they  cannot  be  retained  on  account  of  the  security  which  may 
hereafter  become  necessary  in  respect  of  future  renewals.  To 
retain  the  income  of  a  tenant  for  life,  because  he  may  become  liable 
to  give  security  before  the  occasion  for  giving  it  has  arisen,  would, 
I  think,  be  going  beyond  what  would  be  warranted  either  by  authority 
or  principle. 

(1)  66  E.  R  9  (4  Beav.  44).  (2)  4  R  E.  p.  179  (9  Ves.  561). 
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My  order  therefore  as  to  the  fines  must  be,  to  declare  that  the  Hudlbston 
several  parties  interested  under  the  will  of  the  testator  in  the  lease-  whblpdale. 
hold  premises  thereby  devised  and  bequeathed,  ought  to  have 
contributed  and  ought  to  contribute  to  the  fines,  fees,  and  expenses, 
payable  upon  the  renewals  of  the  leases  under  which  such  premises 
are  held,  in  proportion  to  the  benefits  which  they  have  respectively 
derived,  and  may  respectively  derive,  from  such  renewal;  and 
in  particular  that  the  defendant,  Walter  Hutchinson  Whelpdale, 
ought  to  contribute  to  the  1,788Z.  5<.  Id.,  appearing  by  the  report 
of  January,  1851,  to  have  been  paid  for  the  fines  and  expenses 
of  and  incident  to  the  renewal  *of  the  lease  of  the  rectory  and  '  [  *790  ] 
tithes,  in  proportion  to  the  benefit  he  has  derived  and  may  derive 
from  such  renewal,  or  might  have  derived  therefrom,  if,  upon  such 
renewal,  another  proper  life  had  been  inserted  in  the  lease  in  lieu 
of  his  own  life ;  and  to  declare  that  the  policy  of  insurance  ought 
to  be  held  as  a  security  for  what  it  may  ultimately  appear  the  said 
defendant  Walter  Hutchinson  Whelpdale  ought  so  to  contribute. 


CHANT   V.  BROWN  (I). 

(9  Hare,  790—796 ;  S.  C.  16  Jur.  606.) 

The  clerk  of  a  solicitor,  who  was  the  solicitor  of  the  mortgagor  and  mort- 
gagee in  the  creation  of  the  security, — and  who  copied  the  bill  of  costs  of 
the  solicitor  in  the  transaction  of  making  an  appointment  of  the  estate 
comprised  in  the  security,  and  of  preparing  the  mortgage  deed,  which  was 
founded  on  the  title  created  by  the  appointment, — may  be  received  as  a 
witness  to  depose  to  the  handwriting  on  the  document  (which  proof  alone 
does  not  make  it  evidence) ;  but  he  cannot  be  received  to  depose  further  as 
to  the  contents  of  the  bill  of  costs,  or  the  subject  to  which  it  relates,  for  an 
attorney's  bill  of  costs  is  his  history  of  the  transaction ;  and  the  attorney 
could  not  be  himself  permitted  to  give  evidence  of  the  transaction  against 
his  client,  or  against  those  claiming  under  his  client. 

The  consent  of  the  personal  representative  of  the  mortgagor,  who  was 
one  of  the  clients  of  the  solicitor,  to  the  admission  of  the  bill  of  costs  in 
evidence,  does  not  make  it  evidence  which  can  be  admitted  against  the 
parties  claiming  under  the  mortgagee,  the  other  client. 

Communications  with  the  solicitor  of  the  mortgagor  only,  or  with  the 
solicitor  of  persons  having  interests  in  the  mortgaged  estate  in  default  of 
appointment,  such  solicitor  not  being  the  solicitor  of  the  mortgagee,  are  not 
privileged  communications  when  tendered  as  evidence  in  a  suit  to  impeach 
the  mortgage  security  as  having  been  founded  on  an  appointment  made  in 
fraud  of  the  power. 

A  MOTION  to  suppress  the  depositions  of  William  Thorne  to  the 
fifth  interrogatory,  and  of  Philip  Handcock  and  James  Glotworthy  to 


1851. 
A'iir.  11,12. 

1862. 
May  21,  24. 

TUBKEB, 
V.-C. 

[  790] 


(1)  AinBumth  V.  Wilding  [1900]  2  Gh.  315,  69  L.  J.  Gh.  695. 
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Chant       the  twelfth  interrogatory,  upon  the  ground  that  the  evidence  given 

Bbowk.  hy  the  witnesses  in  answer  to  the  interrogatories  was  in  breach  of 
professional  confidence. 

The  bill  was  filed  by  Mr.  and  Mrs.  Chant  (I),  Mrs.  Chant  being 
one  of  the  children  of  Edward  Melton,  for  the  purpose  of  setting 
aside  an  appointment  made  by  Edward  Melton  in  favour  of  Mary 
Melton,  another  of  his  children,  and  a  mortgage  made  by  Edward 
Melton  and  Mary  Melton  to  John  Timewell  for  securing  4,600{. 
The  case  made  by  the  bill  was,  that  Edward  Melton  had  a  power 
of  appointment  in  favour  of  any  one  or  more  of  his  children  over 

[  *79i  ]  the  Westhill  estate,  which,  in  default  of  appointment,  *was 
limited  to  all  the  children ;  that  Edward  Melton  appointed  the 
estate  to  Mary,  and  that  she  then  concurred  with  him  in  the 
mortgage  of  the  estate  to  Timewell ;  that  the  4,600Z.,  the  mortgage 
money,  was  received  by  Edward  Melton,  and  applied  for  his  benefit; 
that  the  appointment  was  a  fraud  upon  the  power,  and  that  Time- 
well  had  notice  of  the  fraud.  And  the  bill  charged  that  Augustus 
Pulsford  Brown,  who  is  a  defendant  to  the  bill,  was  the  solicitor  of 
Melton  in  the  transaction  of  the  appointment,  and  of  Melton  and 
Timewell  in  the  transaction  of  the  mortgage ;  and  that  he  received 
the  4,600Z.,  and  applied  it  for  the  benefit  of  Edward  Melton. 

The  bill  alleged  that  Timewell  had  died,  having  by  his  will  dis- 
posed of  his  property  upon  trusts  for  the  benefit  of  Mary,  the  wife 
of  Augustus  Pulsford  Brown,  and  her  children,  all  of  whom, 
together  with  the  personal  representatives  of  Timewell  and  of 
Edward  Melton,  and  the  other  children  of  Edward  Melton,  were 
defendants  to  the  suit. 

The  deposition  of  Thorne  to  the  fifth  interrogatory  was,  that  the 
document  or  bill  of  costs  then  produced  and  shown  to  him,  marked 
N.,  was  in  his  handwriting ;  that  it  was  written  by  him  by  the 
direction  and  as  the  clerk  of  Augustus  Pulsford  Brown,  and  he 
(witness)  had  no  doubt  but  that  he  copied  it  from  a  draft  bill  of 
costs,  made  out  from  the  attendance-book  of  the  defendant, 
Augustus  Pulsford  Brown;  but  whether  he  (the  witness)  or  the 
defendant  Augustus  Pulsford  Brown  prepared  the  draft,  he  (the 
witness)  was  unable  to  say.  He  had  no  doubt  but  that  the  exhibit 
N.,  was  written  for  the  purpose  of  being  sent  to  Edward  Melton ; 
but  he  could  not  speak  to  the  fact  of  its  having  been  sent  or  delivered 
to  him,  or  of  its  having  been  paid  or  settled  in  account. 

[  792  ]  The  witnesses,  Clotworthy  and  Handcock,  by  their  depositions  to 

(1)  See  Chant  y.  Broum,  82  B.  £.  33  (7  Hare,  79). 
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the  twelfth  interrogatory,  proved  exhibits  marked  E.,  L.,  and  M.,       ORAirr 
which  were  cases  prepared  for  the  opinion  of  counsel,  one  on  behalf       brown. 
of  Edward  Melton,  and  others  on  behalf  of  several  of  his  children, 
who  would  have  been  interested  in  the  mortgaged  estate  in  default 
of  appointment  by  him. 

The  motion  was  made  on  behalf  of  the  defendants,  the  Browns, 
claiming  under  the  will  of  Timewell. 

Mr.  Rolt  and  Mr.  Bird  for  the  defendants,  the  Browns ;  and 

Mr.  Follett  and  Mr.  Driice  for  other  defendants. 

Mr.  Butt  and  Mr.  Dickemoriy  for  the  plaintiffs,  opposed  the 
motion. 

In  support  of  the  motion  tb  suppress  the  depositions,  the  follow- 
ing (among  other)  cases  were  cited :  [Hemng  v.  Clohery  (i),  Jones 
V.  Pugh  (2),  Carpmael  v.  Powis  (3),  Oreenough  v.  Qaskell  (4), 
Ex  parte  HorsfaU  (5),  Robson  v.  Kemp  (6);]  and  in  support  of  the 
proposition,  that  the  rule  extended  as  well  to  the  clerk  of  the 
attorney  as  to  the  attorney  himself,  Taylor  v.  Forster  (7)  ;  and  that 
the  same  had  been  held  with  regard  to  the  clerk  of  a  counsel : 
Foot  V.  Hayfie  (8). 

On  the  other  side,  in  favour  of  the  admission  of  the  evidence,  the  [  793  ] 
following  authorities  were  referred  to:  Bricheno  v.  Thorp  (9), 
Sandfoi'd  v.  Remington  (\o),  BtickeU  v.  HiUae  {n),  Blenkimopp  v. 
Blenkinsopp  {\2),  Reynell  v.  Sprye(\s),  Follett  v.  tfeffei-yes  (14),  Levy 
v.  Pope{io),  Bevan  v.  Waters  (16),  Meyer  v.  Sefton  (i7).  It  was  con- 
tended also,  that  the  objection  was  not  tenable  when  made  in  favour 
of  the  defendants,  who  merely  represented  the  original  mortgagee : 
Doe  d.  Earl  of  Egremont  v.  Date  (18).     *     *     * 

The  Vicb-Chancellor,  (after  stating  the  position  of  the  parties  in 
the  suit) : 
The  document  N.  referred  to  in  the  deposition  of  the  witness 

(1)  65  R.  E.  344  (1  Ph.  91).  (11)  45  E.  R.  750  (7  Ad.  &  El.  454). 

(2)  65  R.  R  347  (1  Ph.  96).  (12)  78  R.  R.  216  (2  Ph.  607). 

(3)  65  R.  R.  479  (1  Ph.  687).         (13)  76  R.  R.  89  (10  Beav.  51 ;  11 

(4)  36  R.  R.  258  (I  My.  &  K.  98).  Beav.  618). 

(5)  31  R.  R.  266  (7  B.  &  C.  528).       (14)  Ante,  p.  1. 

(6)  8  R.  R.  831  (5  Esp.  52).  (15)  31  R.  R.  743  (Moo.  &Mal.  410). 

(7)  31  R.  R.  659  (2  Car.  &  P.  195).     (16)  33  R.  R.  692  (3  Oar.  &  P.  520  j 

(8)  28  R.  R.  788  (1  Car.  &  P.  545  ;   Moo.  &  Mai.  235). 
Ry.  &  M.  165).  (17)  19  R.  R.  720  (2  Stark.  274). 

(9)  23  R.  R.  69  (Jac.  300).  (18)  61  R.  R.  326  (3  Q.  B 

(10)  2  R  Rw  195  (2  Vee,  Jr.  189). 
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Chant       Thorne  to  the  fifth  interrogatory,  is  the  bill  of  costs  of  Brown 

Brown.  against  Melton,  with  reference,  amongst  other  things,  to  the 
appointment  and  the  mortgage.  The  question  is,  whether  the 
deposition  of  this  witness  to  the  fifth  interrogatory  ought  to  be 
received  in  evidence  against  the  defendants,  the  Browns.  I  am  of 
opinion  that  it  ought  not,  except  to  the  extent  of  proof  of  the  hand- 
writing. I  think  that  the  evidence  cannot  be  used  beyond  that 
extent,  and  that  the  document  N.  cannot  be  put  in  upon  it.  The 
evidence  is  tendered  for  the  purpose  of  impeaching  the  title  of 

[  •794  ]  Timewell,  whose  title  is  *under  the  mortgage,  and  rests  upon  the 
appointment ;  and  if  Brown  had  been  proposed  to  be  examined  as 
to  the  matters  contained  in  the  document,  I  think  that  his  evidence 
could  not  have  been  received  against  the  parties  claiming  under 
Timewell.  The  appointment  and  the  mortgage  were  one  transaction, 
and  Brown  was  solicitor  of  Timewell  in  the  mortgage  transaction. 
It  appears,  on  the  face  of  the  depositions,  that  the  witness  was  the 
clerk  of  Brown,  and  prepared  the  document  N.  in  that  capacity ; 
and  I  think  the  same  rule  which  would  have  applied  to  Brown, 
might  be  applied  to  the  witness.  An  attorney's  bill  of  costs  is,  in 
truth,  his  history  of  the  transactions  in  which  he  has  been  con- 
cerned ;  and  if  he  cannot  be  called  to  prove  the  facts,  I  think  his 
clerk  cannot  be  called  to  prove  the  history  of  them. 

It  was  urged  in  argument,  that,  the  document  being  produced, 
the  Court  had  nothing  to  do  with  the  source  from  which  it  was 
derived ;  but  the  answer  to  this  argument  is,  that  the  deposition 
discloses  the'  source  from  which  the  knowledge  of  the  witness  is 
derived.  It  was  also  attempted  to  support  the  evidence,  upon  the 
ground  that  the  personal  representative  of  Melton  did  not  object  to 
the  admissibility  of  the  document ;  but  it  does  not  appear  that  the 
document  was  ever  delivered  to  Melton  ;  and  if  it  was,  I  do  not  see 
how  it  could  be  made  evidence  against  those  claiming  under  Time- 
well  by  the  consent  of  Melton's  representative.  I  think,  therefore, 
that  this  deposition  must  be  suppressed,  except  so  far  as  it  proves 
the  handwriting  of  the  witness,  which  is  immaterial. 

The  other  part  of  the  motion,  as  to  the  depositions  of  Handcock 
and  Clotworthy  to  the  twelfth  interrogatory,  renders  it  necessary 
to  go  further  back  into  the  facts  of  the  case.  It  appears,  that,  in 
the  year  1827,  it  was  proposed  to  raise  a  sum  of  money  upon  the 

[  •795  ]  security  of  the  Westhill  *estate ;  and  a  case,  of  which  the  document 
marked  L.,  mentioned  in  the  answer  of  these  witnesses  to  this 
interrogatory,  seems  to  have  been  the  draft,  was  prepared  on  the 
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part  of  Edward  Melton  for  the  purpose  of  obtaining  the  opinion  of  Chant 
counsel  upon  the  question,  whether  a  good  security  could  be  made  for  rbown. 
the  money.  This  draft  was  prepared  in  the  office  of  Mr.  Handcock, 
now  deceased,  who  was  then  the  solicitor  of  Edward  Melton,  and 
the  witnesses  Handcock  and  Clotworthy  were  clerks  in  his  office, 
who  assisted  in  preparing  the  draft.  A  sum  of  1,S00Z.  seems  to 
have  been  raised  upon  the  security,  and  paid  off  out  of  the  monies 
borrowed  from  Timewell ;  but  this  money  was  not  raised  under  any 
exercise  of  the  power  of  appointment.  In  the  year  1849  an  abstract 
of  the  settlement,  being  the  document  marked  K.,  also  mentioned 
in  the  answer  of  these  witnesses  to  this  interrogatory,  was  made  in 
the  office  of  the  witness  Handcock,  who  had  then  succeeded  to  the 
late  Mr.  Handcock's  business ;  and  this  document  was  prepared  on 
the  part  of  Mrs.  Bult,  another  of  the  children  of  Edward  Melton, 
and  a  defendant  to  the  suit,  for  the  purpose  of  ascertaining  her 
rights  under  the  settlement,  and  it  was  copied  from  the  document 
marked  L.  Afterwards,  in  the  year  1841,  another  case,  being  the 
document  marked  M.,  also  mentioned  in  the  answer  of  these 
witnesses  to  this  interrogatory,  was  prepared  in  the  office  of  the 
witness  Handcock,  on  the  part  of  the  plaintiffs  and  of  Mrs.  Bult 
and  Richard  Melton,  another  of  the  children  of  Edward  Melton,  for 
the  purpose  of  ascertaining  their  rights ;  and  this  case  was  also 
copied  from  the  document  marked  L.,  and  other  documents  then  in 
the  office  of  Mr.  Handcock.  The  evidence  of  the  witnesses  Hand- 
cock and  Clotworthy  in  part  applies  to  these  documents ;  and  the 
same  objection  was  made  to  its  admissibility  as  was  made  to  the 
evidence  of  Thorne ;  but  the  position  of  the  case,  with  reference  to 
these  witnesses,  *is  wholly  different,  and  I  think  the  objection  cannot  [  •796  ] 
be  maintained.  Handcock,  whose  clerks  these  witnesses  were, 
was,  as  to  the  document  L.,  the  solicitor  of  Edward  Melton,  and 
neither  his  representative,  nor  any  of  the  other  appointees,  (if 
indeed  the  objection  could  be  raised  by  them,  which  I  do  not  think 
it  could,)  object  to  the  evidence.  There  was  not,  as  to  the  document 
L.,  any  professional  confidence  between  Handcock  and  Timewell ; 
nor  does  there  appear  to  have  been  any  between  him  and 
Withicombe,  from  whom  the  1,800Z.  was  raised.  And,  as  to  the 
documents  E.  and  M.,  the  case  is  even  more  clear;  for  these  docu- 
ments were  prepared  for  parties  who  are  defendants  to  the  suit,  and 
raise  no  objection  to  the  evidence.  I  am  of  opinion,  therefore,  that 
this  part  of  the  motion  must  be  refused. 


686  1862.    CH.    9  HAKE,  796—797.  [b.b. 

1852.  LACHLAN  V.  REYNOLDS  (1). 

April  30. 
AJay  1.  (9  Hare,  796—799.) 

«  Gift  by  the  testator  to  his  wife,  for  her  life,  or  uutil  her  second  marriage, 

y  .Q^  of  the  interest  of  his  real  and  personal  estate,  which,  whether  arising  from. 

r  796  1  rents  or  public  securities,  was  to  be  applied  for  the  benefit  of  herself  and 

children ;  and  if  she  married  again,  he  declared  that  her  power  and  benefit 
under  his  will  should  cease;  and  when  thirty  years  were  expired,  he 
ordered  all  his  property,  both  freehold  and  leasehold,  to  be  sold,  and  two 
thirds  to  be  divided  amongst  his  children  living  at  that  period  or  to  their 
heirs,  and  one  third  to  be  invested  for  the  benefit  of  his  wife ;  and  after  her 
decease,  he  bequeathed  such  third  to  his  children  then  living  and  to  their 
heirs :  Held,  that  the  gift  at  the  end  of  thirty  years  was  not  liable  to 
objection  on  the  ground  of  remoteness ;  that  there  was  no  substitution  of 
the  legatee  created  by  the  gift  to  the  children  *'  or  to  their  heirs,'*  but  that 
the  word  "or**  must  be  read  ''  and ;  "  and  that  the  children  of  the  testator 
living  at  the  end  of  thirty  years  (who  were  also  the  same  children  as  were 
living  at  the  death  of  the  widow)  were  entitled  to  the  proceeds  of  the  sale  of 
the  estate,  and  also  to  the  intermediate  rents  after  the  death  of  the  widow 
and  before  the  expiration  of  the  thirty  years. 

The  testator,  J.  G.  Wilson,  gave  and  bequeathed  unto  his  wife 
Elizabeth  the  use  of  all  his  furniture,  and  property  of  the  like 
description,  for  her  life  (she  nevertheless  signing  and  depositing  an 
inventory  thereof  with  his  other  executors) ;  and  from  and  after  the 
decease  or  second  marriage  of  his  wife,  he  gave  and  bequeathed  the 
[•797]  said  •furniture,  and  property  of  the  like  description,  unto  and 
amongst  such  of  his  children  as  should  be  living  at  the  time  of  the 
decease  or  second  marriage  of  his  wife,  equally  to  be  divided 
between  them,  share  and  share  alike;  and  in  case  any  of  his  said 
children  should  be  then  dead,  after  having  attained  the  age  of 
twenty-one  and  leaving  issue,  he  directed  that  such  issue  should 
take  their  parents'  share  of  and  in  the  said  furniture  and  property. 
And  he  gave  and  bequeathed  unto  his  wife  during  her  life,  and 
until  her  second  marriage,  the  interest  of  any  real  and  personal 
estates,  which  money,  either  arising  from  rents  or  from  public 
securities,  was  to  be  applied  to  the  benefit  of  herself  and  children  ; 
and  he  particularly  enjoined  her  to  be  very  frugal,  as  there  was  a 
large  family  to  support  and  educate.  If  she  married  after  his 
decease,  he  thereby  deprived  her  of  all  power,  and  declared  that 
every  benefit  arising  from  his  will  should  immediately  cease,  and 
altogether  become  null  and  void,  so  far  as  concerned  her ;  and, 
when  thirty  years  were  expired,  he  directed  that  his  executors 
should  order  all  his  property,  both  freehold  and  leasehold,  to  be 

(I)  Bxplsined,  WingfieldY.Wiiigfield      Ch.  381,  63  L.  J.  Ch,  790,  71  L.  T. 
(1878)  9  Ch.  D.  658, 47  L.  J.  Ch.  768,      413. 
39  L.  T.  227 ;  In  re  Wood  [1894]  3 
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sold,  and  two-thirds  thereof  to  be  divided  amongst  his  children  that     laohlak 
were  living  at  that  period,  or  to  their  heirs ;  the  other  third  was  to    ^eykoldb, 
be  invested  in  the  public  funds  for  the  benefit  of  his  wife,  if  she  had 
not  entered  into  matrimony  since  his  decease.     The  benefit  he 
intended  her  was  the  interest  of  the  money ;   and  after  her  decease 
he  gave  and  bequeathed  the  aforesaid  one-third  to  such  of  his 
children  as  should  then  be  living,  and  to  their  heirs. 
On  further  directions  and  exceptions  to  the  Master's  report — 

Mr.  Roltf  Mr,  Campbell,  Mr,  Craig,  and  Mr.  SideboUoni 
appeared  for  the  several  parties  interested  under  the  will.  [The 
cases  of  Rtchardson  v.  Spraag  (1),  Read  v.  Snell  (2),  Horridge  v. 
Ferguson  (8),  Parkin  v.  Knight  (4),  GirdUstone  v.  Doe  (6),  Price  v. 
Lockley  (6),  Oittings  v.  M'Dermott  (7),  and  Qenery  v.  Fitzgerald  (8), 
were  cited.] 


[798] 


Thb  Yicb-Ghancellor  : 

Several  questions  of  construction  have  been  raised  on  this  very 
obscure  will.  It  is  contended,  first,  that,  the  testator  having 
directed  his  property  to  be  sold  at  the  end  of  thirty  years,  and  two- 
thirds  of  it  to  be  divided  amongst  his  children  living  at  that  period, 
or  their  heirs,  the  gift  is  void  for  remoteness.  It  appears  to  me, 
that  this  amounts  to  no  more  than  a  gift  to  such  of  several  persons 
who  may  be  living  at  the  death  of  the  testator  as  shall  be  living  at 
the  end  of  thirty  years.  The  legacies  are  vested  at  the  termination 
of  a  life  in  being  at  the  death  of  the  testator,  and  they  are  not, 
therefore,  liable  to  any  objection  on  the  ground  of  remoteness. 

The  next  question  is,  who,  under  this  bequest,  will  take  under 
the  words  "children  living  at  that  period,  or  to  their  heirs?"  In 
this  case  the  word  "or"  must  be  read  "and;"  and  as  the  words 
cannot  be  construed  as  referring  to  the  heirs  of  living  persons 
or  the  next  of  kin  of  living  persons,  I  must  take  the  meaning  to  be, 
the  children  living  at  the  period  mentioned,  their  executors  and 
administrators.  This  construction  is  confirmed  by  the  terms  of  the 
ultimate  bequest,  whereby  the  testator  gives  the  other  third  part  of 
the  property,  after  the  decease  of  his  wife,  *"to  such  of  his  children  [  •7»»  ] 
as  should  be  then  living,  and  to  their  heirs."    I  am  of  opinion, 

.  (1)  1  P.  Wms.  434.  (5)  29  E.  B.  87  (2  Sim.  225). 

(2)  2  Atk.  643.  (6)  63  R  B.  46  (6  Beay.  180). 

(3)  23  B.  B.  148  (Jac.  583).  (7)  39  B.  B.  139  (2  Mj.  &  K.  69}, 

(4)  74  B.  B.  21  (15  Sim.  83).  (8)  23  B.  B.  121  (Jac.  468), 
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Lachlan  therefore,  that  the  proceeds  of  the  estate  under  this  will  go  to  the 
rkykolds.  children  of  the  testator  living  at  the  expiration  of  the  thirty  years. 
The  next  question  is,  what,  under  this  will,  is  to  become  of  the 
rents  and  profits  of  the  real  estate,  (the  personal  estate  being 
exhausted),  after  the  death  of  the  widow,  and  before  the  expiration 
of  the  thirty  years  from  the  death  of  the  testator.  I  think  that  the 
rents  and  profits  must  go  to  the  children  living  at  the  death  of 
the  testator.  I  must  consider  the  testator  as  intending  to  make  a 
full  disposition  of  his  property,  and  not  to  die  intestate.  He  directs 
that  the  interest  of  his  real  and  personal  estate  is  to  be  applied  by 
his  wife  for  the  benefit  of  herself  and  children,  enjoining  her  to  be 
very  frugal,  as  there  was  a  large  family  to  support ;  and  on  her 
second  marriage  or  her  death,  he  deprives  her  of  all  power  and 
benefit  under  his  will.  It  could  not  have  been  the  intention  of  the 
testator,  that,  on  the  happening  of  either  of  these  events,  after  his 
death,  the  children  should  not  take,  whom  he  has  evinced  an 
anxious  desire  to  benefit.  By  the  subsequent  clause,  the  testator 
directs  that  his  executors  shall  order  all  his  property,  ''both" 
freehold  and  leasehold,  to  be  sold,  I  read  the  word  "  both  "  as 
expressing  the  same  as  if  the  testator  had  said  *'  including."  The 
case  comes  within  the  principle  of  Gentry  y.  Fitzgerald  (l).  The 
rents  and  profits  of  the  real  estate  will,  therefore,  go  with  the 
corptui. 

And  this  Court  doth  declare  that  the  defendants,  Agnes  Reynolds, 
Elizabeth  Hands,  Georgiana  Stringer,  Caroline  Allen,  and  Bandolph 
Wilson,  being  all  the  testator's  children  who  were  living  at  the 
death  of  his  widow  and  at  the  end  of  the  term  of  thirty  years  from 
his  death,  became,  at  the  end  of  such  thirty  years,  entitled  each  to 
one-fifth  part  of  the  monies  to  arise  from  the  sale  of  the  real  estates, 
subject  (to  settlements  and  mortgages  stated  in  the  decree) ;  and 
that  the  rents  and  profits  arising  since  the  death  of  the  said 
testator's  widow  are  divisible  in  like  fifth  parts. 

(1)  23  B.  E.  121  (Jac.  468). 


VOL.  Lxxxix.]      1852,    CH.    9  HAEE,  809—810.  689 

YONGE   V.  EEYNELL(l).  i852. 

„  .  ^au  24, 25. 

(9  Hare,  809—819.)  June  1. 

In  a  Buit  by  A.  against  B.  and  C,  a  conveyance  of  an  estate  by  A.  to  B.       .. 
was  declared  void,  and  set  aside  for  fraud,  except  as  to  an  intermediate  y  .q   ' 

moi-tgage  of  the  estate  made  by  B.  to  D.,  to  secure  a  sum  of  money  lent  by  r  ^^  •. 
D.  to  B.,  and  for  which  C.  had  joined  B.  as  his  surety  in  a  bond  and 
covenant  to  D. ;  and  the  decree  also  directed  B.  to  redeem  the  estate  and 
procure  its  reconveyance  to  A.,  and,  if  he  did  not  do  so,  gave  A.  the  right  to 
redeem,  and  to  use  the  name  of  B.  for  that  purpose,  and  to  recover  from  B. 
the  money  which  A.  should  pay  to  D.  for  such  reconveyance ;  and  the  bill 
was  dismissed  against  C.  A.  afterwaitls  procured  an  assignment  of  D.'s 
mortgage  to  a  trustee,  and  in  the  name  of  the  mortgagees  brought  an  action 
against  C.  on  his  covenant  and  bond :  Held,  that,  if  A.  had  redeemed  D., 
the  debt  would  have  gone  as  against  C. ;  that  0.,  as  the  surety  of  B.,  would, 
on  payment  of  the  mortgage  debt,  be  entitled  to  the  benefit  of  the  security 
held  by  D.,  such  secuiity  not  having  been  disturbed  by  the  decree ;  that 
the  charge  of  participation  by  C.  in  the  fraud,  whereby  B.  had  been  enabled 
to  create  the  mortgage  on  the  estate,  was  not  a  ground  for  depriving  0.  of 
that  right ;  and  that  C.  was,  therefore,  in  a  suit  for  an  injunction  to  restrain 
A.  from  suing  him  on  the  bond  and  covenant,  entitled  to  such  relief. 

The  circumstance  of  the  dismissal,  as  against  C,  of  the  bill  brought  by 
A.  against  B.  and  C,  which  prayed  that  the  mortgage  debt  might  be  paid 
by  B.  and  C,  was  material  to  the  case,  though  it  was  not  alone  conclusive, 
as  it  might  well  be  that  there  might  be  no  equity  to  compel  C.  to  pay  the 
debt,  though  0.  might  have  no  equity  to  be  relieved  from  his  legal  liability 
to  pay  it. 

The  right  of  a  surety  to  the  benefit  of  the  security  held  by  the  creditor,  is 
derived  from  the  obligation  of  the  principal  debtor  to  indemnify  his  surety 
and  is  independent  of  contract. 

On  an  application  to  dissolve  the  common  injmiction,  restraining 
proceedings  in  an  action  at  law  against  the  plaintifif,  in  the  name 
of  W.  G.  Watson  and  J.  Watson,  the  following  facts  appeared  upon 
the  answer :  On  the  15th  of  July,  1843,  Sir  Thomas  Eeynell  con- 
veyed a  moiety  of  certain  estates  to  Charles  Wilson,  to  such  uses  as 
Sprye  and  his  wife  should  jointly  appoint ;  and  in  default  of 
appointment  to  Sprye  for  life,  then  to  his  wife  for  life,  and  *after-  [  •sio  ] 
wards  to  Sprye  in  fee.  On  the  13th  of  January,  1844,  Sprye  and 
his  wife,  under  that  power,  appointed  the  moiety  of  the  estate  to 
the  Watsons  for  securing  the  sum  of  400!.;  and  the  plaintiff, 
Yonge,  who  was  the  solicitor  of  Sprye,  and  Sprye,  entered  into  a 
joint  and  several  covenant  for  payment  of  the  400Z. ;  and  on  the 
same  date  the  plaintiff  Yonge  and  Sprye  gave  a  joint  and  several 
bond  to  the  Watsons  for  securing  the  sum  of  400i.  On  the  80th  of 
April,  1844,  a  further  charge  of  300Z.  was  executed;  but  in  this 
security  Mr.  Yonge  did  not   join.     On  the  3rd  of  April,   1846, 

(1)  Duncan,  Fox  &  Co.  v.  North  and  SotUh   Wales  Bank  (1880)  6  App.  Cas. 
1,  60  L.  J.  Ch.  355,  43  L.  T.  706. 
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ToNOB  Sir  Thomas  Reynell  filed  a  bill  for  the  purpose  of  setting  aside  the 
Reykbll.  cleed  of  the  15th  of  July,  1843,  on  the  ground  of  its  having  been 
fraudulently  obtained  from  him  by  Sprye  and  Yonge.  The  answers 
to  that  bill  having  been  put  in,  and  having  disclosed  the  fact  of  the 
securities  to  the  Watsons,  the  plaintiff,  in  March,  1847,  amended 
his  bill,  and  made  the  Watsons  parties.     On  the  14th  of  July, 

1847,  the  Watsons  answered  the  amended  bill,  denying  all  know- 
ledge of  the  fraud.  In  November,  1847,  Sir  Thomas  Reynell 
dismissed  the  bill  against  the  Watsons,  and  the  bill  was  re- 
amended,  and  a  statement  inserted  that  the  plaintiff  did  not  seek 
to  disturb  their  security ;  and  the  re-amended  bill  prayed  that  the 
amount  due  on  the  mortgages  might  be  paid  by  both  Sprye  and 
Tonge.  In  this  stage  of  the  cause  Sir  Thomas  Beynell  died, 
leaving  Lady  Elizabeth  Louisa  Beynell  his  devisee  and  sole 
executrix. 

On  the  22nd  of  February,  1848,  Lady  Reynell  filed  a  bill  of 
revivor ;  the  usual  order  to  revive  was  made ;  and,  evidence  having 
been  entered  into  in  the  cause,  a  decree  was  made  on  the  6th  of 
November,  1849  (i),  which  declared  that  the  deed  of  the  15th  of 
July,  1848,  was  void,  except  as  regarded  the  two  mortgage  deeds  of 
the  15th  of  January,  1844,  and  the  28rd  of  April,  1844  ;  and  that 
[•811]  Sprye  *was  bound  to  pay  to  the  Watsons  the  principal,  interest, 
and  costs  due  on  the  mortgage,  and  to  procure  at  his  own  expense 
a  re-conveyance  of  the  mortgaged  property  to  Lady  Elizabeth  Louisa 
Beynell,  or  as  she  should  direct ;  and  it  was  referred  to  the  Master 
to  take  an  account  of  the  principal,  interest,  and  costs  due  to  the 
Watsons  on  the  mortgages ;  and  Sprye  was  ordered,  on  or  before 
the  6th  of  July,  1850,  to  pay  to  the  Watsons  the  amount  of  what 
should  be  found  due  to  them;  and  it  was  declared,  that  Lady 
Elizabeth  Louisa  Beynell  was  to  be  at  liberty  to  use  the  names  of 
the  defendants  Sprye  and  wife  and  Charles  Wilson,  in  such  pro- 
ceedings as  might  be  necessary  for  procuring  a  re-conveyance  to 
her,  or  as  she  should  direct,  of  the  mortgaged  property ;  and  that 
she  was  to  be  entitled  to  recover,  against  Sprye,  the  principal, 
interest,  and  costs,  she  might  properly  pay  to  the  Watsons  for  the 
purpose  of  procuring  the  re-conveyance ;  and  upon  satisfaction  of 
the  mortgage,  it  was  ordered,  that  the  deed  of  the  15th  of  July, 

1848,  should  be  delivered  up  to  be  cancelled ;  and  Sprye  and  hia 
wife  and    Charles  Wilson  were  restrained   by  injunction    from 

(1)  See  Reyndl  v.  Sprye^  Sprye  v.  ReyneU,  85  B.  B.  200  (8  Haro,  222) ;  affirmed, 
1  D.  M.  &  Q.  660. 
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interfering  with  the  property,  except  for  the  purpose  of  procuring       Yoxok 
such  reconveyance  thereof  from  the  Watsons  to  the  plaintiff ;  and     rktnbll. 
it  was  ordered  that  the  original  bill  of  Sir  Thomas  Beynell  and  the 
supplemental  bill  of  Lady  Elizabeth  Louisa  Beynell  should  be 
dismissed  as  against  Yonge,  without  costs. 

On  the  I8th  of  December,  1849,  after  the  decree,  Mr.  Walker, 
the  solicitor  of  Lady  Beynell,  purchased  the  two  mortgage  debts  of 
4002.  and  8002.  from  the  Watsons,  with  the  sanction  of  Lady 
Beynell,  and  took  an  assignment  of  the  securities  to  Pugh.  Pugh, 
by  a  separate  deed,  acknowledged  himself  to  be  a  trustee  for  Mr. 
Walker.  In  January,  1850,  Lady  Beynell  paid  off  Mr.  Walker ; 
and  Pugh,  thereupon,  became  her  trustee. 

In  November,  1851,  Lady  Beynell  having  brought  an  action  in  [  812  ] 
the  names  of  the  Watsons  against  the  plaintiff  Yonge,  to  recover 
the  sum  of  4001.  secured  by  his  covenant  and  bond,  this  bill  was 
filed  by  Yonge  against  Lady  Elizabeth  Louisa  Beynell,  Pugh,  the 
Watsons,  Sprye  and  his  wife,  and  Charles  Wilson,  to  restrain  the 
action.  The  answer  of  Lady  Elizabeth  Louisa  Beynell  stated,  in 
addition  to  the  above  facts,  as  against  Yonge,  a  case  of  fraud  in 
respect  of  the  transactions  between  Sprye  and  Sir  Thomas 
Beynell  (l). 

Mr.  WiUcock  and  Mr.  Tetrell,  for  the  plaintiff,  showed  cause 
against  dissolving  the  injunction  : 

The  defendant  has,  by  virtue  of  the  decree  in  Reynell  v.  Spi^ye, 
been  enabled,  as  against  Sprye,  to  redeem  the  mortgage,  and  to 
stand  in  the  place  of  Sprye  for  that  purpose  if  Sprye  should  fail  to 
obey  that  part  of  the  decree  which  directed  him  to  redeem  for  her 
benefit ;  but  the  defendant  did  not,  by  the  decree  in  Reynell  v. 
Sprye^  acquire  any  right  against  Yonge  the  present  plaintiff,  or  any 
right  to  compel  Yonge  to  pay  off  the  mortgage  debt  if  Sprye  should 
fail  to  do  so.  If  the  present  defendant,  as  plaintiff  in  Reynell  v. 
Sprye,  had  any  equity  as  against  Yonge,  who  was  before  the  Court, 
to  make  him  a  surety  for  the  payment  by  Sprye  of  Watsons' 
mortgage,  such  equity  should  have  been  asserted  and  enforced  in 
the  suit,  in  the  presence  of  all  the  parties ;  and  the  bill  in  that 
suit  having  been  dismissed  as  against  the  Watsons  the  mortgagees, 
on  the  application  of  the  plaintiff,  and  afterwards  dismissed  by  the 

(1)  The  nature  of  the  case  thus  made      Beynell,  85  B.  B.  290  (8  Hare,  222)  t 
was  the  same  as  that  which  appears  in      affirmed,  1  D.  M.  &  G.  660. 
the  report  of  Beynell  v.  Sprye,  Sprye  v. 
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YoMOK  Court  as  against  Yonge,  it  was  not  now  open  to  the  present 
Rktkbll.  defendant  to  assert  any  right  as  against  Yonge.  *The  decree  in 
[  *813  ]  the  former  suit  is  in  fact  a  decision  that  she  had  no  such  right. 
The  defendant  not  having  any  such  right  as  against  Yonge,  even 
taking  the  statements  in  the  answer  (but  for  the  purpose  of  the 
argument  only)  to  be  true,  cannot  acquire  such  right  by  getting  in 
the  benefit  of  the  security  from  the  Watsons.  Yonge  was  a  security 
only  for  the  estate.  That  estate  is  now  vested  in  the  defendant, 
and  is  amply  sufficient  to  bear  the  charge ;  and  Yonge,  if  sued  by 
the  Watsons  or  any  person  claiming  under  them,  would  be  entitled 
to  the  benefit  of  the  estate  as  his  indemnity.  The  defendant  is, 
therefore,  seeking  to  recover  at  law  from  Yonge,  what  Yonge  is 
entitled  in  equity  to  recover  back  from  the  defendant.  The  action 
is,  therefore,  idle  and  oppressive,  and  will  be  restrained  by  this 
Court:  Copis  v.  Middleton  (1),  Lord  Harberton  v.  Bennett  (2). 

Mr.  Bolt  and  Mr.  Shapter  for  the  defendant  Lady  Elizabeth 
Louisa  Reynell,  [cited  Aldrich  v.  Cooper  (3)]  : 

[  814  ]  Supposing  Yonge  had  paid  the  debt  to  the  Watsons  with  or  without 

suit,  could  Yonge  have  called  for  a  conveyance  of  the  estate  which  Sprye 
was,  by  the  decree,  directed  to  redeem  for  the  benefit  of  Lady  Reynell. 
It  is  clearly  not  a  case  in  which  he  would  be  entitled  to  that  relief. 

[  816  ]  *  *  The  decree  has  taken  away  all  interest  in  the  security  from  the 
principal  debtor,  and  has  not  removed  the  liability  of  Yonge.  The 
fallacy  on  the  other  side  is  the  assumption  that  Sprye  was  not  the 
principal  debtor,  which  he  and  he  alone  clearly  was.  *  *  Lady 
Reynell  has  placed  herself  in  the  position  of  the  Watsons,  and  may 
enforce  any  remedies  which  the  Watsons  had  :  there  is  nothing  in 
the  decree  to  preclude  her  from  doing  this.  Then,  if  Yonge  be 
sued  on  his  covenant,  what  are  his  rights  ?  Not  to  everything  thai 
the  Watsons  had,  but  only  to  such  securities  as  Sprye  could  have 

[  816  J  called  for  and  held  if  Sprye  had  paid  the  debt.  *  *  Yonge  joined 
in  the  security,  on  the  supposition  that  the  estate  was  to  be  charged 
as  well  as  Sprye,  and  he  relied  on  the  sufficiency  of  the  estate  to 
pay  the  debt;  but  the  case  only  amounts  to  this,  that  Sprye 
deceived  him  ;  and  he  finds  himself  liable  to  pay  the  debt  without 
the  aid  of  the  estate :  that  gives  him  no  equity  against  the  true 
owner  of  the  estate.  If  no  right  could  exist  to  throw  the  debt  on 
the  estate  as  a  primary  security,  was  there  then  any  right  to  call 

(1)  T.  &  B.  224,  per  Lord  Eldon,  (2)  Beatty,  386. 

229,  231 ;  see  29  E.  B.  73,  n.  (3)  7  R  R  86  (8  Ves.  382). 
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for  the  aid  of  the  estate  in  contribution  ?    But  this  is  not  a  case       YoKaK 
for  contribution ;  neither  does  the  bill  ask  that  relief :  Bering  v.     rbynblii. 
Earl  of  Winchehea  (i),  Pendlebury  v.  Walker  (2).     ♦     ♦     ♦ 

The  Vicb-Chancbllor  : 

In  determining  the  question,  whether  this  injunction  ought  to  be 
continued,  it  must,  I  think,  first  be  considered  *what  was  the  [  *^^''  ] 
position  of  the  case  before  the  making  of  the  decree  in  the  suit 
instituted  by  Sir  Thomas  Beynell ;  and  upon  this  part  of  the  case, 
there  can,  I  think,  be  no  doubt  that  Yonge  joined  in  the  bond  and 
covenant  as  surety  for  Sprye;  and  that,  upon  payment  of  the  debt 
due  on  the  bond,  he  was  entitled  to  the  benefit  of  all  the  securities 
which  the  Watsons  had  against  Sprye,  and  therefore  of  the  mortgage 
in  question. 

This,  then,  being  the  position  of  the  case  up  to  the  date  of  the 
decree,  we  must  next  consider  whether  the  decree  has  altered  the 
rights  of  Mr.  Yonge.  Now,  the  decree  has  declared  the  deed  of  the 
15th  of  July,  1848,  to  be  fraudulent  and  void,  except  as  regards  this 
indenture  of  mortgage,  and  another  indenture  on  which  no  question 
arises.  It  has  given  to  Lady  Beynell  a  right  to  redeem  the  mort- 
gage, and  to  use  the  name  of  Sprye  for  the  purpose  of  redemption. 
It  has  given  her  also  a  right  to  recover  the  debt  from  Sprye  if  she 
redeems,  and  has  dismissed  the  bill  as  against  Yonge.  The  decree 
has,  therefore,  validated  the  mortgage,  to  the  benefit  of  which  Mr. 
Yonge  was  entitled  upon  payment  of  the  debt ;  and,  although  it 
has  given  rights  to  Lady  Beynell,  those  rights  could  not  have  been 
intended  to  interfere,  and  do  not,  I  think,  interfere  with  the  rights 
which  previously  belonged  to  Yonge ;  for,  if  Lady  Beynell  redeemed, 
she  would  have  paid  the  debt  due  to  the  Watsons,  and  that  debt 
would  have  gone  as  against  Yonge.  That  it  was  not  intended  that 
the  debt  should  be  paid  by  Yonge,  is  more  clear  from  the  fact,  that 
the  bill,  having  prayed  that  he  might  pay  it,  was  dismissed  as 
against  him  ;  and  this  consideration  seems  to  be  very  material  to 
the  present  case,  although  it  would,  I  think,  perhaps  be  going  too 
far  to  treat  it  as  deciding  it ;  as  it  may  well  be,  that  there  might  be 
no  equity  to  compel  Mr.  Yonge  to  pay  the  debt,  though  he  might 
have  no  equity  to  be  relieved  from  the  legal  liability  to  pay  it. 

It  was  insisted,  on  behalf  of  the  defendant,  that  there  could  be       [  ^^^  3 
no  such  equity  on  the  part  of  Yonge  to  be  relieved,  because  Sprye 
could  not  have  called  for  the  mortgage  if  he  had  paid  the  debt,  he 

(1)  1  B.  R.  41  (1  Cox,_318).  (2)  64  B.  B.  499  (4  Y.  &  C.  424). 
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YoNQK  being  bound  by  decree  to  pay  it ;  but  this  argument  cannot,  I  think, 
Retvell.  be  maintained,  for  the  decree  upholds  the  mortgage  as  to  the 
Watsons,  and  the  Watsons  could  not  call  for  payment  from  Mr. 
Yonge  without  giving  him  the  benefit  of  their  security.  The 
argument  was,  that  the  surety  could  only  have  the  benefit  of  such 
securities  as  the  creditor  had  against  the  principal  debtor;  and 
that  the  estate  was  not  debtor,  or,  at  all  events,  ceased  to  be  debtor 
by  the  decree.  But  it  seems  to  me  to  be  a  sufficient  answer  to  this 
argument,  that  the  estate  remains  debtor  until  the  debt  is  paid, 
and  that  Yonge's  right  to  pay  the  debt  and  have  the  benefit  of  the 
security  was  not  taken  away  by  the  decree. 

It  was  said,  that  the  rights  of  a  surety  could  not  be  founded  on 
contract,  but  on  natural  equity ;  and  some  observations  of  Lord 
Eldon,  in  Aldrich  v.  Cooper  (1),  to  this  efiect,  and  that  the  right 
was  founded  on  its  being  against  conscience  to  sue  the  surety,  were 
cited  for  the  defendant ;  but  the  words  of  Lord  Eldon  were,  I 
think,  pressed  in  this  part  of  the  argument  beyond  their  meaning. 
It  is  undoubtedly  true  that  the  rights  of  a  surety  are  not  generally 
founded  on  contract,  for  the  surety  seldom  if  ever  stipulates  for  the 
benefit  of  the  security  which  the  principal  debtor  has  given  ;  but 
when  Lord  Eldon  says  it  is  against  conscience  to  sue  the  surety,  it 
must  be  considered  what  is  the  meaning  of  that  expression,  and 
why  this  Court  considers  it  against  conscience  that  the  surety 
should  be  sued ;  and  I  take  it  to  be,  because,  as  between  the 
principal  and  surety,  the  principal  is  under  an  obligation  to 
[  •819  ]  indemnify  the  surety ;  and  it  is,  as  I  conceive,  from  *this  obliga- 
tion the  right  of  the  surety  to  the  benefit  of  securities  held  by  the 
creditor  is  derived.  The  principle  is  not,  I  think,  much  dissimilar 
to  that  which  applies  where  a  man  directs  part  of  his  estate  to  be 
employed  in  carrying  on  a  trade,  in  which  case  the  creditors  of  the 
trade  have  a  right  to  resort  to  that  part  of  the  estate,  because  the 
trustees  have  a  right  to  be  indemnified  out  of  it. 

Much  was  said  at  the  Bar  on  the  general  question,  as  to  what 
securities  a  surety  is  entitled  to  the  benefit  of ;  but  this  question 
may  depend  so  much  on  the  circumstances  of  each  case,  and  on  the 
nature  of  the  securities,  that  I  think  it  better  to  give  no  opinion 
upon  it  beyond  this — that  I  think  the  plaintiff  is  entitled  to  the 
benefit  of  this  mortgage. 

Beliance  was  also  placed,  on  the  part  of  the  defendant,  upon  the 
allegations  in  the  answer  impeaching  the  conduct  of  Yonge ;  but 
(I).  7  B.  B.  86  (8  Ves.  382). 
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this  case  of  fraud  on  his  part  was,  or  might  have  been,  made  in  the 
former  suit ;  and  if  it  could  now  be  made  at  all,  it  would,  I  think, 
be  the  proper  subject  of  a  bill  by  Lady  Reynell,  and  not  of  a 
defence  to  a  suit  by  Yonge,  founded  on  a  distinct  equity.  Upon 
the  whole,  therefore,  1  am  of  opinion  the  injunction  must  be 
continued. 


YONGR 
V. 

Reynell. 


In  re  BODEN'S  ESTATE,  and  op  The  TRUSTEE 
ACT,  1850. 

(9  Hare,  820 ;  S.  C.  21  L.  J.  Ch.  316 ;  16  Jur.  279 ;  afPd.  1  D.  M.  &  G.  57.) 

[Affirmed  on  appeal  as  reported  in  1  D.  M.  &  G.  57.] 


1861. 
Dee,  22. 

Turner, 
V.  C. 

[820] 


AARON   V.  AARON. 

(9  Hare,  821—822.) 

Order  providing  for  a  contingent  annuity  for  the  life  of  a  future  wife  of 
the  son  of  the  testator. 

J.  Aaron,  by  a  codicil  to  his  will,  dated  in  1881,  gave  to  Ann 
Aaron,  the  wife  of  his  son  John  Aaron,  for  and  during  the  term  of 
her  natural  life,  one  annuity  or  clear  yearly  rent-charge  or  sum  of 
702.,  free  from  all  deductions  whatsoever,  to  be  paid  to  her  his  said 
daughter-in-law  by  equal  half-yearly  payments.  And  the  testator 
declared,  that,  in  case  his  said  daughter-in-law  Ann  Aaron  should 
die  before  her  husband  John  Aaron,  the  annuity  of  702.  a  year 
should  be  continued  and  paid  in  like  manner  to  any  after-taken  wife 
which  his  son  might  marry,  provided  she  resided  and  lived  with 
his  said  son  up  to  the  time  of  his  death. 

At  the  hearing  of  the  cause  for  further  directions. 


1852. 
June  7. 

TURKKB, 

V.-C. 

[821] 


The  Vicb-Chancbllor  made  an  order,  providing  for  the  payment 
of  these  annuities  in  the  following  form : 

"  And  it  appearing  by  the  affidavit  of  P.  J.  Gordon,  that  the  value 
of  an  annuity  for  70Z.,  for  the  life  of  the  defendant  Ann  Aaron, 
taken  on  the  8th  day  of  October,  1831,  the  day  of  the  death  of  John 
Aaron,  the  testator  in  &c.,  is  the  sum  of  780Z.  And  that  the  value 
of  an  annuity  of  70/.,  to  commence  on  the  death  of  the  said 
defendant  Ann  Aaron,  in  the  event  of  her  husband  the  defendant 
John  Aaron  surviving  her,  and  to  continue  during  a  female  life  of 
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the  age  of  fifteen  years,  at  the  commencement  thereof,  is  the  sum  of 
S94Z.  (Directions  that  the  estate  of  the  testator  be  apportioned 
between  the  annuities  and  legacies.)  And  let  the  aggregate  amomit 
thereof  be  apportioned  between  the  defendant  Ann  Aaron  in  respect 
of  the  said  value  of  her  said  annuity  of  70L,  together  with  such 
interest  as  aforesaid  of  the  said  several  legatees  in  ^respect  of  their 
several  legacies,  together  with  such  interest  on  the  same  respectively 
as  aforesaid  ;  and  the  contingent  annuity  given  by  the  said  testator 
to  any  after-taken  wife  of  the  defendant  John  Aaron,  estimated  at 
the  aforesaid  valuation  of  8942.  .  .  .  And  let  the  amount  coming 
to  the  said  defendant  Ann  Aaron,  and  in  respect  of  the  said  contin- 
gent annuity  to  any  after-taken  wife  of  the  defendant  John  Aaron, 
and  to  the  said  legatees  respectively  upon  such  apportionment  as 
aforesaid,  after  such  deduction  as  aforesaid,  be  certified ;  and  out  of 
the  residue  of  the  money  to  arise  from  such  sale  after  the  payment 
of  such  costs  as  aforesaid,  let  what  shall  be  certified  to  be  coming  to 
the  said  defendant  Ann  Aaron,  the  wife  &c.,  be  paid  to  her  for  her 
separate  use  ;  and  let  what  shall  be  certified  to  be  coming  to  the 
said  legatees  respectively,  be  paid  to  them  respectively ;  and  let 
what  shall  be  certified  to  be  coming  in  respect  of  the  contingent 
annuity  to  any  after-taken  wife  of  the  defendant  John  Aaron,  be 
carried  over,  with  the  privity  &c.,  to  an  account  to  be  intituled 
'The  Contingent  Annuity  Account,'  and  let  the  same,  when  so 
carried  over,  be  laid  out  &c.*' 


Sir  ir.  P.  Wood,  Mr.  Follett,  Mr.  Bird,  Mr,  Speed,  and  Mr. 
Rohsouy  for  the  several  parties. 


1852. 

Jan.  18,  14, 

15,  16,  26,  80. 

Jufie  26. 

Turner, 
V.-C. 

[823] 


The  OFFICIAL  MANAGER  of  the  GRAND  TRUNK  or 
STAFFORD  and  PETERBOROUGH  UNION  RAIL- 
WAY   COMPANY  v.  BRODIE. 

(9  Hare,  823—837 ;  S.  0.  16  Jur.  678.) 

[A  QUESTION  of  costs  arising  out  of  the  decree  made  at  the  hearing 
of  this  cause  is  reported  before  the  Court  of  Appeal  in  8  D.  M.  & 
Q.  146.] 
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DOODY  V.  HIGGINS(l). 

(9  Hare  (App.)  xxxii— xxxviii ;  S.  0.  1  W.  B. 


30.) 


A  testator,  after  giving  the  income  of  his  residuary  real  and  personal 
estate  to  A.  for  life,  and,  after  her  decease,  to  B.  for  life,  directed  his 
trustees  then  to  sell  his  estates,  and  divide  the  proceeds  amongst  ''the 
following  persons,  or  their  heirs,  for  ever  :  the  grandchildren  of  C,  the 
grandchildren  of  D.,  and  the  grandchildren  of  E. : "  Held,  that  the  word 
**  heirs"  was  to  be  construed  heirs  according  to  the  nature  of  the  property; 
and  it  being  in  this  case  given  as  money,  '*  heirs  *'  was  construed  *'  next  of 
kin:  "  that  the  grandchildren  of  C,  D.,  and  E.,  living  at  the  death  of  the 
testator,  and  afterwards  bom  during  the  lives  of  the  tenants  for  life,  and 
the  next  of  kin  of  any  of  them  who  predeceased  the  surviving  tenant  for 
life,  were  entitled  to  the  residuary  estate,  the  next  of  kin  of  each  deceased 
grandchild  taking  the  deceased  grandchild's  share :  that  the  words  '*  for 
ever  "  did  not  alter  the  character  of  the  persons  who  were  to  take,  the  only 
import  of  such  words  being,  that  the  persons  who  were  to  take  took 
absolutely. 

That  the  Court,  being  satisfied  that  neither  the  heirs-at-law  nor  the 
personal  representatives  of  the  deceased  grandchildren  had  any  reasonable 
ground  of  daim,  it  was  not  necessary  to  make  them  parties  to  the  suit. 

That  the  other  grandchildren  and  the  next  of  kin  of  the  deceased  grand- 
children of  the  testator  must  be  brought  before  the  Court,  on  the  further 
prosecution  of  the  suit,  by  being  served  with  notice  of  the  decree  under  the 
8th  rule  of  the  42nd  section  of  the  Act  15  &  16  Vict.  c.  86  (2). 

The  expense  of  ascertaining  the  kinship  of  the  next  of  kin  of  the  deceased 
grandchildren  ought  to  fall  upon  the  general  estate  of  the  testator,  as  such 
next  of  kin  are,  equally  with  the  surviving  grandchildren,  his  legatees; 
and  therefore,  as  the  number  of  grandchildren  must  be  ascertained  before 
the  fund  could  be  divided,  it  would  be  unjust  to  the  next  of  kin  of  the 
deceased  grandchildren  that  the  inquiry  should  stop  without  ascertaining 
their  kinship,  thereby  throwing  the  expense  of  such  proof  upon  their  shares 
of  the  fund. 

A  distinction  between  suits  by  creditors  and  suits  by  legatees  is,  that,  in 
suits  by  creditors,  where  one  sues  on  behalf  of  others,  the  law  gives  a  power 
to  the  trustees  to  deal  with  the  estate,  which  it  does  not  give  in  the  case  of 
legatees. 

John  Adams,  by  his  will,  dated  in  1811,  devised  unto  his  wife 
Jane  Adams,  and  two  persons  named  Higgins  and  Masefield,  *their 
heirs  and  assigns,  all  his  freehold  estates,  upon  the  trusts  therein- 
after declared ;  and  he  bequeathed  all  his  leasehold  and  personal 
estate  to  the  same  trustees,  their  executors,  &c.,  upon  trust,  out  of 
the  rents,  issues,  interest,  and  profits,  of  all  his  estates,  to  pay  the 
annuities  therein  mentioned ;  and  the  will  proceeded  as  follows :  ''  I 
give  and  bequeath  to  my  dear  wife  Jane  Adams  and  Elizabeth 
Bennett  her  sister,  or  the  survivor  of  them,  at  their  own  disposal, 
my  share  in  the  house  I  now  live  in,  with  the  books,  plate,  linen, 
and  furniture.   I  give  and  bequeath  to  my  dear  wife  Jane  Adams  all 


1852. 
-AVr.8,  9,  16. 

Tdbner, 
V.-C. 

[  App.  xxxii  ] 


XXXUl  ] 


(1)  Keay  v.  Bolton  (1883)  25  Ch.  D. 
212,  54  L.  J.  Oh.  48,  49  L.  T.  631. 


(2)  See  now  E.  S.  0.  Old.  XVL 
rr.  33  to  38. 
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the  rest  and  reBidne  of  the  income  of  my  estates,  freehold,  leasehold, 
and  all  other  my  personal  estates  and  effects,  of  what  nature  or 
kind  soever,  for  her  natural .  life ;  and  after  her  decease,  to  her 
sister  Elizabeth  Bennett,  if  she  is  the  survivor,  for  her  natural  life ; 
and  then,  upon  trust,  for  Bobert  Higgins  and  William  Masefield,  or 
the  survivor  of  them,  their  heirs,  executors,  administrators,  or 
assigns,  shall  and  do  absolutely  sell  the  whole  of  my  estates  not 
before  disposed  of,  and  call  in  my  securities  to  pay  the  following 
legacies."  After  specifying  certain  pecuniary  legacies,  the  will  con- 
tinued :  ''  The  residue  of  my  estates  I  estimate  at  about  6,000L, 
which,  be  it  more  or  less,  it  is  my  desire  that  it  be  divided  equally, 
share  and  share  alike,  amongst  the  following  persons,  or  their  heirs, 
for  ever :  to  the  grandchildren  of  my  uncle  John  Adams,  late  of 
Church  Aston,  deceased;  also  to  the  grandchildren  of  my  uncle 
Bichard  Wheatley,  late  of  Newport,  deceased ;  also  to  the  grand- 
children of  my  uncle  Samuel  Wheatley,  late  of  Newi)ort,  deceased." 
And  the  testator  appointed  his  wife  Jane  Adams,  Higgins,  and 
Masefield,  his  executors. 

Jane  Adams,  the  widow,  entered  into  possession  of  the  rents  and 
profits  of  the  estate;  and,  upon  her  death,  Elizabeth  Bennett 
entered  into  possession  of  the  rents  and  profits.  Elizabeth  Bennett 
died  in  January,  1852.  After  her  death,  and  the  death  of  the 
surviving  trustee,  the  claim  was  filed  by  two  of  the  grandchildren 
of  Samuel  Wheatley  against  B.  G.  Higgins,  the  heir-at-law  and 
personal  representative  of  the  last  survivor  of  the  three  trustees, 
J.  Walker,  the  administrator  de  bonis  non  of  the  testator  John 
Adams,  and  who  was  also  a  grandson  of  Samuel  Wheatley,  G.  Law- 
rence the  heir-at-law,  and  Ann  Lawrence  the  personal  representative 
of  a  grandson  of  Bichard  Wheatley,  which  grandson  had  survived 
the  testator,  and  died  in  the  lifetime  of  Elizabeth  Bennett,  and 
W.  Undrell,  the  sole  next  of  kin  of  a  granddaughter  of  *Samuel 
Wheatley,  which  granddaughter  survived  the  testator,  and  also 
died  in  the  lifetime  of  Elizabeth  Bennett.  The  claim  stated  that  a 
share  in  the  residuary  real  and  personal  estate  of  the  testator  was 
claimed  by  J.  Watkin  in  his  own  right,  as  one  of  the  grandchildren 
of  Samuel  Wheatley  ;  a  share  by  the  defendant  Charles  Lawrence, 
in  his  own  right,  as  heir-at-law  of  John  Lawrence,  a  deceased 
grandchild  of  Bichard  Wheatley ;  the  same  share  by  Ann  Lawrence, 
as  the  legal  personal  representative  of  John  Lawrence ;  and  a  share 
by  W.  Undrell,  as  next  of  kin  of  Mary  Undrell,  a  deceased  grand- 
child of  Samuel  Wheatley. 
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The  plaintiffs  claimed  to  have  the  real  estate  of  the  testator  sold,       Doodt 
and  the  produce  thereof  and  his  personal  estate  administered.  HiaaiNg 

Mr.  E.  F.  Smith,  for  the  plaintiffs.    *     ♦     * 

Mr.  PhiUips,  for  the  defendant  C.  Lawrence.  [  App.  xxx?  ] 

Mr.  Murray,  for  W.  Undrell. 

Mr.  Denison,  for  J.  Watkin  and  R.  G.  Higgins. 

Mr.  Russell,  for  Ann  Lawrence, 

On  the  question  of  the  construction  of  the  will, — ^that  heirs  must  be 
read  as  next  of  kin,  Gittings  v.  M*Dermott  (l).  On  the  point,  whether 
the  representatives  of  grandchildren  dying  in  the  lifetime  of  the 
tenant  for  life,  took  by  substitution  ;  or  the  word  "  or,"  should  be 
read  "  and  :  "  Price  v.  Lockley  (2),  Burrell  v.  Baskerfield  (3),  Salisbury 
V.  Petty  (4),  Davenport  v.  Hanbury  (5),  Montagu  v.  Nucella(Q),  and 
Girdlestone  v.  Doe  (7)  were  cited. 

The  Vicb-Chancellor  : 

There  are  three  questions  in  this  case :  first,  who  are  the  parties 
entitled  to  the  residuary  estate  of  the  testator ;  secondly,  whether 
the  suit  is  properly  constituted  to  enable  the  Court  now  to  declare 
its  opinion  upon  that  question ;  and  thirdly,  whether  it  be  necessary 
to  bring  other  parties  before  the  Court  in  the  further  prosecution  of 
the  suit. 

The  first  question  is,  who  were  the  persons  intended  by  the 
testator  to  take  under  the  disposition  of  the  residue  to  "  the  follow- 
ing persons  or  their  heirs."  I  have  looked  into  the  cases  which 
were  cited  in  the  argument,  and  into  many  other  cases  upon  this 
point;  and  I  think  that  the  words  "or  their  heirs,"  must  be  con- 
strued as  words  of  substitution;  and  that  the  word  "heirs  "  must 
be  construed  heirs  according  to  the  nature  of  the  property,  that  is, 
next  of  kin ;  the  property  being  given  as  money  to  the  persons 
intended  to  take.  The  true  construction  of  this  will,  in  my  opinion, 
is,  that  the  grandchildren  of  the  three  persons  named,  who  were 
living  at  the  death  of  the  testator,  and  who  were  afterwards  born 
during  the  lives  of  the  tenants  for  life,  and  the  next  of  kin  of  any  of 

(1)  39  R.  R.  139  (2  My.  &  K.  69).  (5)  3  E.  B.  91  (3  Ves.  257). 

(•2)  63  R.  II.  46  (6  Beav.  180).  (6)  25  R  R.  25  (I  Russ.  165). 

(3)  83  R.  R.  251  (11  Beav.  525).  (7)  29  R.  E,  87  (2  Sim.  225). 

(4)  64  R.  R.  206  (3  Hare,  86). 
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them  who  predeceased  the  surviving  tenant  for  life,  are  entitled  to 
the  residuary  estate ;  the  next  of  kin  of  each  deceased  grandchild 
taking  the  deceased  grandchild's  share. 

It  was  scarcely  disputed,  that  this  would  be  the  proper  con- 
struction if  the  disposition  had  been  ''to  the  following  persons  or 
*their  heirs,"  simply,  but  it  was  attempted  to  found  a  distinction 
upon  the  addition  of  the  words  "  for  ever."  Those  words,  however, 
seem  to  me  to  import  no  more  than  that  the  persons  who  are  to 
take,  take  absolutely  ;  and  they  cannot,  I  think,  alter  the  character 
of  the  persons  who  are  to  take. 

It  was  also  argued,  that  the  word  ''  or  "  ought  to  be  read  "  and ; " 
and  that  upon  that  construction  the  personal  representatives  of  the 
deceased  grandchildren  would  be  entitled.  But  I  see  no  reason  for 
altering  the  words  of  the  will ;  and  if  the  testator  had  intended  the 
personal  representatives  to  take,  the  words  "  or  their  heirs,**  might 
have  been  omitted  altogether.  That  the  heirs-at-law  of  the 
deceased  grandchildren  cannot  in  this  case  be  entitled  to  take  by 
the  description  of  heirs  is,  I  think,  beyond  all  doubt. 

The  second  question  is,  whether  the  Court  is  now  in  a  position  to 
declare  who  are  the  persons  entitled ;  and  I  am  of  opinion  that  it 
is.  The  rule  of  the  Court  upon  this  subject  is  well  laid  down  in 
Bunnett  v.  Foster  (l).  If  the  Court  is  satisfied  that  the  absent 
parties  have  no  reasonable  ground  of  claim,  it  will  decide  the 
question  in  their  absence,  and  will  not  require  that  they  should  be 
made  parties  to  the  suit.  It  will  not  Ke  necessary,  therefore,  either 
that  the  heirs-at-law,  or  the  personal  representatives  of  the  deceased 
grandchildren,  should  be  made  parties  to  the  suit. 

The  third  and  more  difficult  question  is,  whether  it  is  necessary 
that  other  parties  should  be  brought  before  the  Court  in  the  further 
prosecution  of  the  suit.  And  after  having  very  anxiously  considered 
this  question,  with  a  view,  if  possible,  to  save  expense  to  the 
parties,  and  after  communicating  with  the  other  Judges  upon  it,  I 
am  of  opinion  that  the  other  grandchildren,  and  the  next  of  kin  of 
the  deceased  grandchildren,  must  be  brought  before  the  Court  in 
the  further  prosecution  of  the  suit,  by  being  served  with  notice  of 
the  decree,  according  to  the  New  Procedure  Act.  The  estate  in 
this  case  is  to  be  sold  under  the  decree,  and  each  of  these  parties 
has  as  much  interest  in  its  being  properly  and  advantageously  sold 
as  the  plainti£fs  themselves  have.  Common  justice,  therefore, 
seems   to   require  that  they  should   be  represented  in  Ihe  sale. 

(I)  7  Beav.  540. 
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Again,  it  is  of  great  importance  that  the  titles  of  purchasers  under 
the  decrees  of  the  Court  should  not  be  open  to  impeachment ;  and 
this  can  hardly  be  effected  where  the  sale  takes  place  in  the  absence 
of  interested  parties.  The  Court,  indeed,  *  where  it  proceeds  in  the 
absence  of  parties,  might,  and,  from  what  is  to  be  found  in  the 
Lord  Chancellor's  "  Treatise  on  the  Law  of  Property ,"  (p.  682), 
would,  protect  a  Ixyiut  fide  purchaser  under  its  decree ;  but  surely 
the  absent  parties  would  have  the  right  to -inquire  into  the  question 
of  banajides.  It  is  true,  that  the  same  difficulties  which  present 
themselves  in  this  case,  equally  apply  to  the  case  of  a  suit  by 
creditorl^,  where  one  is  permitted  to  sue  on  behalf  of  himself  and 
others ;  but  it  is  to  be  observed,  that  the  law  in  that  case  gives  a 
power  to  the  trustees  to  deal  with  the  estate,  which  it  does  not  give 
in  the  case  of  legatees. 

I  have  examined  the  cases  upon  this  subject  in  the  hope  that  I 
might  find  some  means  of  avoiding  the  necessity  of  bringing  these 
parties  before  the  Court ;  but  I  have  found  no  case  in  which  the 
Court  has  permitted  one  legatee,  or  one  cestui  que  trust  to  represent 
the  others,  where  the  estate  was  to  be  sold  under  the  decree,  except 
the  case  of  Batten  v.  Parfitt  (l),  and  the  grounds  of  that  decision  do 
not  appear.  The  case,  however,  was  very  peculiar  in  its  circum- 
stances, the  Legislature  having  enabled  the  distribution  of  the  fund 
upon  the  petition  of  any  party  interested.  In  the  other  cases,  in 
which  accounts  only  were  directed,  there  was  not  the  same  difficulty 
in  proceeding  in  the  absence  of  all  the  parties ;  for  the  Court  would 
of  course  secure  for  the  absent  parties  their  shares  of  what  was 
found  due  on  the  balance  of  the  account ;  and  if  more  was  coming 
to  them  they  might  sue  for  it,  as  they  were  not  bound  by  the 
accounts  taken  in  their  absence.  I  am  not  prepared  to  say  that 
the  Court  would  in  no  case  proceed  to  a  sale  without  all  the  parties 
interested  being  made  parties  to  the  suit ;  but  I  think  it  can  be 
done  only  in  extreme  cases,  and  that  it  ought  not  to  be  done  in  this 
case. 

It  was  urged,  on  the  part  of  the  plaintiffs,  that  the  expense  and 
difficulty  of  ascertaining  the  parties  ought  to  induce  the  Court  to 
dispense  with  them;  but  it  is  manifest,  that,  at  all  events,  the 
number  of  grandchildren  must  be  ascertained  before  the  fund  can 
be  divided ;  and  it  would  be  most  unjust  to  the  next  of  kin  of  the 
deceased  grandchildren,  that  the  inquiry  should  stop  at  that  point ; 
for  then  the  expense  of  ascertaining  their  kinship  would  fall  upon 
(1)  2  Y.  &  C.  C.  C.  343. 
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their  shares,  and  not  upon  the  general  estate,  as  I  6onceive  it 
ought  to  do,  they  being  as  much  the  testator's  legatees  as  the 
surviving  grandchildren. 

It  is  right  to  observe,  that  there  is  now  less  reason  for  dispensing 
*with  the  parties  than  there  formerly  was,  as  the  Legislature  has 
provided  an  easy  means  of  bringing  parties  before  the  Court,  by 
serving  them  with  notice  of  the  decree  ;  and  the  Orders  enable  the 
parties  to  be  dispensed  with  in  case  of  absence  or  other  sufficient 
cause ;  and  the  parties  who  come  in  may  be  classed.  It  is  to  be 
observed  also,  in  support  of  the  view  which  I  have  taken  of  this 
case,  that  the  51st  section  of  the  Act,  which  empowers  the  Court  to 
adjudicate  on  questions  between  some  only  of  the  parties,  does  not 
render  the  decision  binding  on  the  absent  parties,  as  the  42nd 
section  does,  when  notice  of  the  decree  has  been  served. 

I  think  it  right  further  to  add,  that  the  difficulty  which  presents 
itself  in  this  case  did  not  escape  the  attention  of  the  Chancery 
Commissioners :  it  was  much  considered  by  them,  and  it  was  felt 
that  the  only  effectual  remedy  would  be  to  constitute  a  real 
representative,  which  was  suggested  by  their  report. 


1852. 

Nov.n. 

Dee.  15. 

TURNEB, 

v.-c. 

[App. 
xxxviii  ] 


GOLDSMID  V.  STONEHEWER  (1). 

(9  Hare  (App.)  xxxviii — xl ;  S.  C.  nom.  Ooldsmith  v.  Stonehewer,  22  L.  J.  Ch. 
109 ;  17  Jur.  199  ;  1  W.  R  91.) 

Hepresentation  of  cestuis  que  trust  of  real  estate  by  the  trustees,  under 
rule  9,  8.  42,  stat.  15  &  16  Vict.  c.  86,  in  suits  against  them  for  foreclosure 
or  sale,  extended  to  the  case  of  infant  cestuis  que  trust,  and  to  trustees  of 
subordinate  interests  under  settlements  of  shares  of  children  in  remainder, 
but  not  otherwise  to  adult  cestuis  que  trust. 

A  mortgagor  being  a  defendant  to  a  claim  for  foreclosure,  in  that 
character,  and  who,  in  such  character,  has  a  right  given  to  him  to  redeem, 
is  bound  by  the  foreclosure,  in  respect  of  an  interest  which  he  may  have  as 
tenant  for  life  under  a  settlement  made  of  monies  secured  by  a  second  mort- 
gage of  the  same  estate,  although  such  latter  interest  be  not  stated  on  the 
claim. 

Sir  W.  p.  Wood  and  Mr.  Qoldsmid  for  the  plaintiff,  in  a  claim 
for  foreclosure,  where  it  appeared  by  the  affidavits  that  a  second 
mortgagee  of  the  estate,  who  was  a  defendant,  was  a  trustee  for 
persons  interested  under  marriage  settlements,  and  who  were  not 
before  the  Court,  submitted  that  the  absent  parties  were  sufficiently 


(1)  MilU  V.  Jennings  (1880)  13  Ch.      43  Ch.  D.  183,  59  L.  J.  Ch.  248,   61 
D.  639;    FranctM  v.  Harruon  (1889)      L.  T,  667. 
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represented  to  be  bound  by  the  decree  under  Rule  9  of  sect.  42  of 
the  Act  15  &  16  Vict.  c.  86  (i). 

The  Vicb-Chancellor  : 

This  is  a  claim  for  foreclosure  by  a  first  mortgagee  against  the 
mortgagor  and  the  second  mortgagee.  Before  the  hearing  of  the 
claim  the  second  mortgagee  filed  an  affidavit,  in  which  he  stated 
that  the  second  mortgage  was  held  by  him  as  the  trustee  of  a 
marriage  settlement,  under  which  trusts  were  declared  for  the 
husband  and  wife  for  their  lives,  and  for  the  children  of  the 
marriage  in  remainder;  and  that  some  of  the  shares  of  the 
children  had  been  again  made  the  subject  of  other  settlements. 
The  case  was  opened  to  the  Court  before  the  Act  of  the  15  &  16 
Vict.  c.  86,  came  into  operation ;  and  it  then  stood  over  at  the 
request  of  the  plaintiff,  that  the  benefit  of  the  New  Bules,  with 
regard  to  parties,  might  be  had.  The  question  now  is,  whether,  in 
order  that  a  decree  for  foreclosure  might  be  made,  it  is  sufficient 
that  the  trustees  of  monies  ^secured  by  the  second  mortgage  are 
parties  without  the  cestuis  que  trust  under  the  settlements  being 
also  parties.  I  have  carefully  considered  the  point,  with  the  desire 
of  relieving  the  plaintiff,  as  far  as  it  could  be  safely  done,  from  the 
necessity  of  bringing  the  persons  beneficially  interested  before  the 
Court.  It  was  suggested,  that  the  Court  might  act  on  the  principle 
which  is  applied  in  the  case  of  executors,  and  which  is  now  made 
applicable,  in  proper  cases,  to  the  trustees  of  real  estate.  If  the 
mortgage  had  been  made  to  the  party,  or  become  vested  in  him  in 
the  character  of  executor,  it  would  be  sufficient  to  make  him  a 
defendant,  without  any  of  the  persons  beneficially  interested ;  and 
the  decree  of  the  Court  would  bind  all  the  persons  who  might  be  so 
interested :  but  there  is  this  difference  between  the  case  of  an 
executor  and  that  of  a  trustee,  that  the  executor  has  the  control  of 
the  whole  estate  of  his  testator,  whilst  the  power  of  the  trustee  is 
limited  to  the  particular  fund  which  is  the  subject  of  the  trust,  and 
he  has  not  necessarily  the  control  of  any  other  funds.  I  think, 
therefore,  that  the  Court  should  not,  by  a  decree  of  foreclosure 
against  the  trustee  only,  without  giving  the  cestuis  que  trust  the 
opportunity  of  redeeming,  foreclosure  all  the  parties  interested 
under  the  settlements.  Still,  it  is  clear,  that  the  infants  and  the 
trustees  of  the  settlements  which  have  been  made  of  the  shares  of 
the  children  in  remainder  cannot  reasonably  be  expected  to  be  in  a 
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position  to  redeem  the  estate ;  and  not  having  the  means  of 
redeeming  the  mortgage,  I  think  it  is  not  necessary  they  should  be 
made  parties.  If  the  husband  and  wife,  and  the  adult  persons 
interested  under  the  trasts  of  the  original  settlement  are  made 
parties,  the  order  may  be  made. 

Mr.  Goldsmid,  for  the  plaintiff,  said  that  the  husband,  who 
was  tenant  for  life  under  the  settlement,  was  the  mortgagor,  and 
was  a  party  before  the  Coart  in  that  character.  If  it  were 
necessary  to  re-serve  him  with  the  amended  claim,  for  the  purpose 
of  making  him  a  party  to  the  suit,  as  one  interested  under  the 
settlement,  it  would  occasion  great  delay,  as  he  was  residing  in 
Australia. 

The  Yice-Ghancellor  : 

As  he  is  already  before  the  Court,  you  may  proceed  without 
serving  him  with  the  claim  a  second  time.  The  order  will 
necessarily  give  him  the  right  of  redemption. 


1852. 
Dee.  20. 

TUKNBU, 

V.C. 

[App.xl] 


HANMAN  V.  RILEY. 

(9  Hare  (App.)  xl— xlii ;  S.  0.  22  L.  J.  Ch.  110.) 

Distinotion  as  to  the  necessity  of  making  persons  beneficially  interested 
in  real  estate  parties  in  suits  by  mortgagees  for  foreclosure  or  sale  of  mort- 
gaged estates,  against  the  persons  having  the  legal  interest  only,  where 
such  persons  are  executors  of  the  mortgagor,  and  where  they  are  merely 
trustees  of  settlements  of  the  mortgaged  property. 

A  CLAIM  by  the  mortgagee  of  a  term  of  1,000  years,  against  the 
executors  of  the  mortgagor  and  the  devisees  in  trust  of  the  mortgaged 
premises  under  his  will. 

Mr.  Southgate,  for  the  plaintiff,  asked  for  a  sale  of  the  mort- 
gaged property  instead  of  a  foreclosare,  under  the  47th  section  of 
the  15  &  16  Vict.  c.  86,  and  to  be  admitted  as  a  general  creditor 
against  the  estate  of  the  testator  for  such  portion  of  the  mortgage 
debt  as  the  mortgaged  premises  might  fail  to  realise  :  citing,  as  to 
the  latter  relief.  King  v.  Smith  (i).  The  defendants  were  the 
executors  and  devisees  in  trust  only.  It  had  been  thought  that  the 
cestuis  que  trust  under  the  devise  of  the  mortgaged  premises 
might  1)0  dispensed  with,  under  the  provision  of  the  9th  rule  of 
the  42nd  section  of  the  Act  15  ^  16  Vict.  c.  86. 


(1)  62  E.  B.  93  (2  Haxe,  239). 
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Mr.  Metcalfe,  for  the  defendants,  said,  that  they  were  devisees  hanman 
of  the  fee  of  the  mortgaged  premises,  and  that  the  trusts  thereof, 
and  of  the  residuary  estate  of  the  testator,  was  to  pay  certain  annual 
sums  to  his  widow,  and  for  the  maintenance  of  Bebecca  Biley, 
and  to  accumulate  the  rents  and  profits  of  the  mortgaged  premises 
until  a  sufficient  sum  was  raised  to  pay  off  any  mortgage  that 
might  be  due  thereon,  and  afterwards  to  apply  the  rents  and 
profits  for  the  benefit  of  Eebecca  Riley,  until  she  attained  twenty- 
one,  and  then  to  pay  the  rents  and  profits  to  Rebecca  Riley,  for 
her  life,  for  her  separate  use,  and  upon  her  decease,  in  trust  for 
her  children  then  living ;  and  if  there  should  be  no  children 
of  Rebecca  Riley,  in  trust  for  sale,  with  a  direction  to  divide  the 
monies  to  be  produced  thereby  amongst  six  persons,  named  in  the 
will.  There  was  no  present  power  of  sale  vested  in  the  devisees. 
If  the  plaintiff  were  content  to  sell  the  term  of  years,  the  defen- 
dants, as  executors  of  the  testator,  might  possibly  be  enabled 
to  deal  with  that  portion  of  the  estate ;  but  they  had  no  power  to 
convey  the  fee. 

The  Vicb-Chancbllor  : 

The  object  of  the  Act  in  enabling  trustees  of  real  estate  to  repre- 
sent the  parties  beneficially  interested  in  such  property,  was  to  save 
the  expense  of  bringing  before  the  Court  all  the  cestuis  que  trast, 
who  generally,  if  necessary  parties  ♦to  the  conveyance  of  the  estate,  [  'App.  xli  ] 
were  only  so  for  the  purpose  of  covenanting  with  the  purchaser. 
The  trustees  convey  to  the  purchaser  the  legal  estate,  and  the 
Court  deals  with  the  purchase-money.  In  Ooldsmid  v.  Stonehewer 
(supra,  p.  702),  a  claim  for  foreclosure  was  filed  by  the  first  mort- 
gagee against  the  mortgagor  and  the  second  mortgagee,  and  the 
latter  filed  an  affidavit  shortly  before  the  claim  came  on  to  be  heard, 
stating,  that  he  was  a  trustee  for  a  great  number  of  other  persons, 
who,  upon  the  decree  of  foreclosure,  would  be  entitled  to  redeem. 
That  was  the  case  of  a  settlement,  and  not  of  a  will ;  and  I  was  of 
opinion,  that,  as  the  trustees  would  be  in  possession  only  of  the 
settled  funds,  and  not  of  funds  applicable  to  the  purpose  of  redemp- 
tion, it  would  be  proper  to  require  that  the  tenants  for  life  under 
the  settlement,  and  the  children  who  had  attained  twenty-one, 
should  be  made  parties.  This  is  the  case  of  a  will,  in  which  the 
devisees  in  trust  of  the  estate  are  also  the  executors,  and  are  there- 
fore the  persons  in  whom  any  funds  which  may  be  applicable  to 
the  payment  of  the  debts  of  the  testator,  and  to  the  redemption  of 
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Hanman      this  estate,  are  vested.     I  do  not  think  it  i^ill  be  necessary,  there- 
Riley.       iore,  in  this  case  to  make  the  cestuis  que  trust  parties.    The  decree 
may  be  made  in  their  absence. 

I  have  had  occasion  to  consider  the  form  of  the  decree  in  a  suit 
by  a  mortgagee  against  the  estate  of  the  deceased  mortgagor, 
seeking  also  to  enforce  his  security  as  against  the  mortgaged 
premises.  The  right  of  the  mortgagee  in  that  character,  is  fore- 
closure ;  and  if  he  comes  for  that  relief,  and  obtains  foreclosure, 
he  is  satisfied.  He  has  taken  the  estate  for  his  debt.  If,  on  the 
other  hand,  he  comes  against  the  general  estate  of  the  testator,  he 
may  possibly  be  satisfied  out  of  the  personal  estate,  as  the  primary 
fund  for  the  payment  of  the  mortgage  debt,  and  may  not  need 
the  application  of  the  property  comprised  in  his  security.  A  decree 
therefore,  founded,  in  the  first  instance,  on  relief  directly  against 
the  mortgaged  premises,  by  way  of  foreclosure,  and  also  against  the 
general  estate,  would  be  inconsistent.  The  decree,  which  it  has 
appeared  to  me  to  be  right  in  such  causes,  is  to  take  an  account  of 
what  is  due  to  the  plaintiff  for  principal  and  interest  on  his  mortgage, 
then  to  take  the  usual  accounts  of  the  personal  estate,  and  of  the 
debts ;  and  if  the  personal  estate  should  appear  to  be  insufficient 
for  the  payment  of  the  debts,  then  an  account  of  the  other  real  estate 
of  the  testator;  and  ascertain  whether  there  are  any  and  what 
[  *App.  xlii]  incumbrances  on  the  real  estates,  *other  than  that  of  the  plaintiff. 
When  the  case  comes  back,  it  will  be  in  a  condition  which  will  enable 
the  Court  to  give  the  plaintiff  the  benefit  of  his  security,  and  also  such 
right  as  he  may  have  against  the  general  estate.    Order  accordingly. 


^\n\  IJ,  16, 
25. 

TURNKU, 
V.-C. 

[  A  pp.  xlvi  ] 


CHAFFEKS  v.  HEADLAM(l). 

(9  Hare  (App.)  xlvi — xlvii.) 

A  motion  upon  notice,  and  an  order  thereupon,  pursuant  to  the 
44th  section  of  the  atat.  15  &  16  Vict.  c.  86, — that  a  suit  by  creditors 
interested  in  the  property  comprised  in  a  trust-deed  made  for  their  benefit, 
might  proceed  against  the  trustees  without  a  personal  representative  of  the 
deceased  debtor,  the  author  of  the  trust,  where  no  such  representative 
existed,  and  the  estate  was  insolvent 

The  bill  was  brought  by  the  plaintiff  on  behalf  of  himself  and  all 

the  creditors  of  Thomas  Wheldon,  interested  under  a  composition 

deed,  made  for  the  benefit  of  such  creditors  against  the  trustees 

appointed  by  the  deed,  for  an  account  of  the  estate  of  the  debtor 

(1)  See  now  Order  16,  r.  46,  which  (with  a  slight  alteration)  takes  the  place  of 
15  &  16  Vict.  c.  86,  8.  -14.-0.  A.  S. 
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possessed  by  the  trustees.     Thomas  Wheldon  died  in  1850,  having,     Chaffers 
by  his  will,  made  his  widow  his   universal   devisee   and  legatee,     headlam. 
and  appointed  the  widow   and   two   other  persons  his  executrix 
and  executors.     The  widow  alone  proved  the   will,   and   on   the 
19th  of  June,  1852,  she  died.     The  present  bill  was  filed  on  the 
29th  of  June,  1852. 

Mr.  De  Oex  moved  ex  parte  for  the  appointment  of  some  per- 
son to  represent  the  estate  of  Thomas  Wheldon,  for  the  purposes 
of  the  suit.  The  application  was  supported  by  affidavits  that 
searches  had  been  made  in  the  Prerogative  Courts  of  Canterbury 
and  York,  and  in  the  Diocesan  Court  of  London,  but  no  grant 
of  probate  or  letters  of  administration  of  the  estate  of  the 
widow  could  be  found ;  that  the  widow  was  residing  at  St.  John's 
Wood,  Middlesex,  at  the  time  of  her  death;  that  the  deponent 
believed  that  no  will  of  the  widow  was  proved  in,  and  that  no 
letters  of  administration  of  her  estate  had  been  granted  by,  any 
Court ;  and  that  there  was  no  legal  personal  representative  of 
the  widow  in  existence.  The  deponent  also  stated,  that  he  believed 
certain  persons  therein  named  were  the  next  of  kin  of  the  widow ; 
and  he  stated  applications  which  had  been  made  to  them,  and 
their  replies,  to  the  effect,  that  they  had  nothing  to  do  with  her 
affairs  ;  and  also  that  one  of  the  parties  so  applied  to  had  referred 
the  plaintiff  to  the  solicitor  of  the  defendants,  the  trustees,  as  the 
person  who  would  probably  be  acquainted  with  any  will  left  by  the 
deceased ;  and  that  such  solicitor  had  not  replied  to  applications 
which  had  been  made  to  him  on  the  subject.  The  deponent  stated 
that  the  estate  of  Thomas  Wheldon  would  be  insufficient  for  the 
payment  to  the  creditors  interested  under  the  deed  of  the  amount  of 
their  respective  debts,  and  that  there  would  be  no  surplus  coming 
to  his  estate ;  that  the  expense  of  obtaining  letters  of  administration 
de  bonis  non  of  the  estate  of  Thomas  Wheldon  would,  exclusive  of 
the  stamps,  amount  to  about  25L 

The  Vicb-Chancbllor  :  [  '^PP*  »i^"  ] 

I  think  the  case  is  one  of  those  for  which  the  statute  15  &  16 
Vict.  c.  86,  s.  44,  was  intended  to  provide;  but  notice  of  the 
application  should  be  given  to  the  defendants. 

Mr.  De  Gex  moved,  upon  notice,  for  an  order  that  the  suit 
might  proceed  in  the  absence  of  the  personal  representative  of 
Thomas  Wheldon. 

45 — 2 
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Chaffers 

r. 
Headlam. 


Mr.  Eldei-ton,  for  the  defendants,  the  trastees,  agreed  that 
the  case  was  one  contemplated  by  the  Order ;  but  said  that  it  was 
in  the  nature  of  an  indulgence  to  the  plaintiff,  and  asked  for  the 
costs. 


The  Yicb-Ghancbllor  : 
The  costs  of  the  motion  will  be  costs  in  the  cause. 


1852. 
Aotr.  25, 

Turn  KB, 
V.-C. 

[  App.  xlvii  ] 


[  'App. 
xlviii  ] 


SWALLOW  V.  BINNS(l). 

(9  Hare  (App.)  xlvii— xlviii;  S.  C.  17  Jur.  295.) 

Case  in  which  the  executoi's  of  a  father,  who  survived  aiid  became  the 
sole  next  of  kin  of  his  deceased  children,  may  be  appointed  by  the  Court, 
under  the  44th  section  of  the  15  &  16  Yict.  c  86,  to  represent  the  estates  of 
the  deceased  children  for  the  purposes  of  the  suit. 

Mr.  Wickens  moved  for  leave  to  set  down  a  special  case,  under 
the  18th  section  of  the  Act  IS  &  14  Vict.  c.  85,  where  infants  *were 
parties.  Nathaniel  Binns  made  a  settlement  in  September,  1821, 
whereby  he  took  a  life  interest  in  himself,  and  created  trusts  in 
remainder  for  the  benefit  of  children,  bat  which  trusts  were  incon- 
sistent; it  being  impossible  to  ascertain,  on  the  expressions, 
whether  the  objects  were  children  living  at  the  death  of  the  tenant 
for  life,  or  all  children  who  might  attain  the  age  of  twenty-one  or 
marry.  Some  of  the  children  had  attained  twenty-one,  and  died 
before  the  tenant  for  life.  Of  these  children  there  were  no  represen- 
tatives. Tiie  executors  of  the  father  and  the  surviving  children 
were  parties. 


Mi\  Selwyn,  who  appeared  for  defendants,  suggested,  that 
under  the  51st  section  of  the  Act  15  &  16  Yict.  c.  86,  the  Court 
might  determine  the  question  in  the  presence  of  some  of  the 
parties  interested,  ''without  making  the  other  parties  interested  in 
the  property  respecting  which  the  question  may  have  arisen,  or 
interested  under  the  same  settlement,  will,  or  other  instrument, 
parties  to  the  suit." 


The  Vicb-Chancbllor  : 

That  is  in  cases  where  you  have  some  of  the  parties  interested  in 
the  question  in  every  point  of  view.     In  this  case  the  question  is 

(1)  Loveay  v.  Smith{lS80)  15  Ch.  D.      Imuraiux  Co.  (1881)  19  Ch.  D.  534.  51 
655,  49  L.  J.  Ch.  809,  43  L.  T.  240 ;      L.  J.  Ch.  80,  45  L.  T.  662. 
Curtiua  v.   Caledonian    Fire  and  Life 
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between  the  surviving  children  and  the  representatives  of  deceased  swallow 
children ;  but  you  have  no  party  representing  the  interests  of  the  binkb. 
deceased  children.  If  you  produce  satisfactory  evidence  that  the 
father  survived  the  deceased  children  (in  which  case  he  would  be 
their  next  of  kin),  and  also  that  the  children  died  intestate,  the 
Court  may  then,  under  the  44th  section  of  the  Act  15  &  16  Vict, 
c.  86,  appoint  the  executors  of  the  father  to  represent  the  deceased 
children  for  the  purposes  of  this  case. 


FOWLER  V.  BAYLDON.  i853. 

m'oh  R 
(9  Hare  (App.)  Izxviii — Ixxx.)  _1_L  ' 

The  Court  will  not,  under  the  44th  section  of  the  statute  15  &  16  Vict,   ^^^k  Wood, 
c.  86,  dispense  with  the  personal  representative  of  a  trustee,  where  such  *'  ' 

a  personal  representative  has  necessarily  active  duties  to  perform  in  the    L^pp.  Ixxviii] 
execution  of  the  trust. 

The  9th  rule  of  the  42nd  section  of  the  statute  Id  &  16  Yict.  c.  86,  applies 
not  only  to  administration  suits,  but  to  all  suits  where  the  interest  of  the 
cestui  que  trust  is  represented  by,  and  his  powers  are  vested  in,  the  trustee. 

A  BILL  to  execute  the  trusts  of  a  term  created  by  a  marriage 
settlement,  for  raising  a  sum  of  money  for  the  benefit  of  the 
plaintiff.  Objections  were  taken  by  the  answers — first,  that  the 
settlement  comprised  leaseholds  and  premises  held  for  terms  of 
years,  which  were  assigned  to  and  became  vested  in  trustees, 
named  Gartwright  and  Day,  upon  the  trusts  of  the  settlement ;  and 
that  there  was  no  person  before  the  Court  representing  such  trus- 
tees or  the  estate  vested  in  them ;  and  secondly,  that  the  claim  of 
the  plaintiff,  if  successful,  would  diminish  or  cut  down  the  interest 
of  the  estate  of  one  Lily  man,  deceased,  in  the  property  in  question ; 
and  that  the  persons  interested  under  the  will  of  Lilyman  were  not 
before  the  Court. 

Mr.  Walker  and  Mr,  Roach,  for  the  plaintiff,  submitted,  that 
these  objections  were  removed  by  the  stat.  15  &  16  Yict.  c.  86.  The 
first  objection,  thus — Cartwright  and  Day  were  the  two  trustees ; 
Cartwright  died,  leaving  Day  surviving.  Day  afterwards  died,  and 
there  was  no  personal  representative  to  his  estate.  The  Court, 
under  such  circumstances,  would,  under  the  44th  section  of  the  Act, 
proceed  in  the  absence  of  a  personal  ^representative.  It  was  in  [*App.  Uxix] 
fact  only  an  outstanding  estate,  which  might  be  got  in  when  neces- 
sary. As  to  the  second  objection:  the  executors  and  devisees  in 
trust  of  the  estate  of  Lilyman  were  parties;   and  the  parties 
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Fowler      beneficially  interested  were  not  now  necessary  parties.     Their 
bayldon.     presence  was  dispensed  with  by  the  9th  rule  of  the  42nd  section. 

The  Vicb-Chancbllor,  as  to  the  first  objection,  said,  he  was  of 
opinion  that  the  44th  section  did  not  enable  the  Court  to  dispense 
with  a  party,  who,  in  the  circumstances  of  the  case,  should  be 
active  in  the  execution  of  the  decree  which  the  Court  was  called 
upon  to  make,  as  in  this  case  the  personal  representative  of  the 
surviving  trustee  of  the  property  must  necessarily  be. 

Mr.  Holt  and  Mr.  liogers,  for  the  defendants,  contended  that 
*  ♦  the  9th  rule  of  the  42nd  section  applied  only  to  cases  where 
the  real  or  personal  estate  vested  in  trustees  was  sought  to  be 
charged  by  the  suit,  or  where  the  suit  was  brought  to  administer 
or  enforce  the  trusts  of  the  will  or  other  instrument. 

[  App.ixxx  ]   The  Vice-Chancbllor  : 

In  the  case  of  Goldsmid  v.  Stonehetver  (i),  the  provision  was  applied 
with  some  special  directions  to  a  suit  for  foreclosure.  I  think  the 
operation  of  the  rule  is  not  so  restricted  as  it  has  been  argued  that 
it  is ;  and  it  appears  to  me  that  the  parties  beneficially  interested 
in  Lilyman's  estate  are  not  necessary  parties ;  they  are  sufficiently 
represented  by  the  trustees. 


1849. 
Jvfte  12. 

KniOmT 
Hrucb,  V.-C. 

[55] 


HORE  V.  SMITH  (2). 
In  re  The  SOUTH   DEVON   RAILWAY    COMPANY'S 

ACT. 

(14  Jurist,  55 ;  S.  C.  13  L.  T.  399.) 

A  sum  of  money  was  paid  into  Court  by  a  Eailway  Company  for  the 
purchase  of  land,  to  the  account  of  the  Company.  There  was  a  suit  sub- 
sisting which  rendered  it  necessary  to  present  a  petition  in  the  matter  of 
the  Company's  Act  and  in  the  cause.  The  Court  held,  that  the  Company 
must  only  pay  the  costs  occasioned  by  the  petition  being  presented  iu  the 
matter  of  the  Act,  and  the  costs  of  the  parties  iu  the  cause  were  to  be  oosU 
in  the  cause. 

This  was  a  petition,  presented  both  in  the  cause  and  in  the 
matter  of  the  Act,  praying  that  the  Accountant-General  might  be 
ordered  to  pay  to  the  petitioner,  a  large  creditor  on  the  estate  in  the 
cause,  a  sum  of  money,  and  that  the  Company  might  pay  the  costs. 
The  Master,  by  his  report  in  the  cause,  found  that  the  testator  was 


(1)  Ante,  p.  702. 

(2)  But  see  /laijues  v.  Bitrfon  (1866) 


L.  R.  1  Eq.  422,  35  L.  J.  Ch.  233,  13 
L.  T.  787. 
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possessed  of  leasehold  premises  in  the  parish  of  St.  Thomas  the  Horb 
Apostle,  in  Devonshire,  held  under  the  trustees  of  the  Pit  smith, 
estate,  and  that  the  same  were  in  1844  taken  by  the  Company  for 
the  purposes  of  their  Act :  that  the  same  were  assessed  by  a  jury 
at  the  value  of  860Z.,  which  sum  was  paid  into  the  Bank  to  the 
credit  of  the  Accountant-General,  "  to  the  account  of  the  South 
Devon  Railway  Company.*'  The  Master  also  found  that  a  large 
sum  was  due  to  the  petitioner  from  the  estate  of  the  testator  in 
the  cause.  Under  these  circumstances  the  petitioner  prayed  that 
the  money  standing  in  Bank  might  be  sold  out,  and  the  produce 
paid  over  to  him,  in  part  satisfaction  of  the  sum  found  by  the 
Master  to  be  due  to  him  ;  that  all  reasonable  charges  and  expenses 
of  and  incidental  to  the  application,  and  consequent  thereon,  and  all 
other  costs,  charges,  and  expenses  which  were  properly  payable  by 
the  Company,  under  the  provisions  of  their  Act  of  Parliament,  in 
respect  of  land  taken  by  them,  might  be  taxed  ;  and  that  the  Com- 
pany might  be  directed  to  pay  such  costs,  charges,  and  expenses  to 
the  petitioner,  and  to  the  other  parties  entitled  thereto. 

Messiter  supported  the  petition,  and  asked  that  the  order  might 
be  made  on  the  Company  for  payment  of  the  costs  of  the  defendants 
in  the  suit,  whom  it  was  necessary  to  serve  with  the  petition,  as  well 
as  the  costs  of  the  petitioner. 

Bourdillon,  for  the  Company,  objected  to  the  Company  being 
called  on  to  pay  any  costs  but  those  properly  incurred  in  respect  of, 
and  in  the  matter  of,  the  petition.  It  was  nothing  to  the  Company 
that  the  produce  of  the  land  they  took  was  the  subject  of  conflicting 
claims  by  parties  in  a  suit.  They  were  ready  to  pay  the  costs 
according  to  their  Act  of  Parliament,  but  no  more. 

G.  Simpson,  for  one  of  the  defendants. 

Knight  Bruce,  V.-C.  : 

The  Company  must  pay  only  such  costs  as  they  would  have 
paid  if  the  petition  had  been  presented  simply  in  the  matter  of  their 
Act  of  Parliament,  and  not  in  the  matter  of  that  Act  and  in  the 
cause.  The  costs  of  the  defendants,  the  parties  to  the  cause,  must 
be  costs  in  the  cause. 
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1849.  DOUTTY  V.  LAYER  (1). 

•^•^J^  ^^-  (14  Jurist.  188-189.) 

Knight  ^  contingency  which  applies  to  a  gift  by  will  of  a  particular  share  is  not 

*'  *  necessarily  applicable  to  all  the  subsequent  limitations  over  of  the  same 

^     ^  share.    A  subsequent  limitation  may  be  independent  of  the  contingency  if 

that  construction  is  consistent  with  the  context  and  with  the  probable  and 

reasonable  intention  of  the  testator. 

The  bill  in  this  case  was  filed  for  the  purpose  of  having  the  trusts 
of  the  will  of  William  Laver,  dated  the  28th  of  November,  1844, 
carried  into  execution.    The  testator,  after  directing  the  payment 
of  his  debts,  funeral  and  testamentary  expenses,  and  bequeathing 
certain  legacies,  proceeded  in  his  will  as  follows :  "  And  as  to  all  my 
freehold  estates,  monies  in  the  funds,  securities  for  monies,  goods, 
chattels,  and  other  the  rest  and  residue  of  my  estate  and  effects, 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  the  same, 
and  every  part  thereof,  unto  William  Copeland,  of  &c.,  and  Joseph 
Unwin,  of  &c.,  their  heirs,  executors,  administrators  and  assigns, 
according  to  the  nature  and  quality  thereof,  upon  the  trusts  and 
for  the  intents  and  purposes  following,  that  is  to  say,  upon  trust 
to  pay,  or  permit   and   suffer  my  said   wife,   Frances  Laver,  to 
receive  and  take  the  rents,  issues,  properties,  annuities,  and  other 
annual  produce  thereof,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  immediately  after  her  decease,  upon  trust  for 
my  daughter,  Maria  Unwin,  the  wife  of  the  said  Joseph  Unwin,  and 
all  my  other  children  who  shall  be  living  at  the  time  of  my  decease, 
their  respective  heirs,  executors,   administrators,  and  assigns,  as 
tenants  in  common,  and  not  as  joint  tenants,  equally,  share  and 
share  alike ;  but  no  division  to  be  made  thereof  amongst  my  said 
children   while  any  of   them   shall  be  living   under   the  age  of 
twenty-two ;  and  subject  nevertheless,  as  to  the  share  of  my  said 
daughter,  Maria  Unwin,  to  the  proviso  hereinafter  contained,  that 
is  to  say,  provided  always,  and  my  mind  and  will  is,  that  in  case 
my  said  daughter,  Maria   Unwin,   shall    survive   my   said    wife, 
Frances  Laver,  then  her  share  of  my  estate  and  effects  is  not  to  be 
conveyed,  assigned,  or  paid  to  her,  but  my  said  trustees  shall  stand 
and  be  seised  and  possessed  thereof,  upon  trust  to  pay  to,  or  permit 
and  suffer   her   to   receive   and   take    the    rents,    issues,    profits, 
annuities,   and  other  annual  produce  thereof,  as  the  same  shall 

(1)  In  re  Blight  (1880)  13  Ch.  D.  evidently  more  in  the  nature  of  an 
8o8,  49  L.  J.  Ch.  255.  But  the  sub-  independent  and  substantive  gift  than  it 
sequent  limitation  in  that  case  was      was  in  the  case  here  reported. — O.  A.  S. 
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become  payable,  notwithstanding  her  coverture,  for  her  sole  and      Doutty 
separate  use  and  benefit."    After  such  disposition,  the  will  contains       lavbb. 
further  provisions  against  anticipation  of  such  life-interest,  and 
making  the  receipts  of  the  said  Maria  Unwin,  notwithstanding  her 
then  present  or  any  future  coverture,  a  sufficient  discharge  to  the 
trustees  for  the  same;  and  the  will  then  further  proceeds  as  follows  : 
''  And  from  and  after  the  decease  of  my  said  daughter,  Maria  Unwin, 
then  her  aforesaid  part  or  share  shall  be  upon  trust  for  all  and 
every  the  children  of  my  daughter,  Maria  Unwin,  who,  being  a  son 
or  sons,  shall  live  to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  live  to  attain  that  age  or  be  married, 
in  equal  shares  and  proportions,  if  more  than  one,  their  respective 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof :  and  in  case  my  said  daughter,  Maria  Unwin, 
shall  have  no  children  or  child,  who,  being  a  son  or  sons,  shall  live 
to  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters,  shall  live  to  attain  that  age  or  be  married,  then  the  part 
or  share  of  my  daughter  shall  go  and  belong  to  the  others  and  other 
of  my  said  children,  in  the  same  manner  as  their  original  shares." 
After  such  dispositions,  the  will  contains  further  provisions  and 
directions,  that    in  case    any   of  his  the   said  testator's    other 
children  should  happen  to  die  under  the  age  of  twenty-one  years, 
without  leaving  any  issue  living  at  the  time  of  their  respective 
decease,  then  the  share  or  shares  of  such  one  or  more  of  his  children 
so  dying  as  aforesaid  should  go  and  belong  to  his  said  daughter  and 
the  others  or  other  of  them  his  the  testator's  children,  in  the  same 
manner  as  their  respective  original  shares;  and  with  directions 
that   all  and  every    the  share  and  shares  of  his  the  testator's 
children  so  directed  to  survive  as  aforesaid  shall  from  time  to  time 
survive  and  accrue,  until  their  respective  original  shares  should 
become  vested  as  therein  mentioned ;  and  further  provisions,  that 
in  the  meantime,  after  the   decease   of   his   the  testator's  wife, 
and  during  the  minority   of   his   children,    the   rents   and  other 
annual  produce  of  their  respective  shares,  or  so  much  thereof  as 
should  be  thought  necessary,  should  and  might  be  laid  out  and 
applied  in,  for,  and  towards  their  respective  maintenance,  education, 
or  support,  or  otherwise  for  their  benefit,  in  such  manner  as  his  the 
testator's  trustees  should  think  proper.    The  testator  died  in  1844, 
and  the  will  was  proved  in  1846.    He  had  five  children,  namely, 
Maria  Unwin,  his  only  daughter,  and  four  sons,  of  whom  William 
Laver  was  his  eldest  son  and  heir-at-law ;  all  five  attained  the  age  of 
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DouTTY      twenty-two  years.     The  testator's   wife   survived  him,  and  Mrs. 

Lavkr.  TJnwin  died  in  her  lifetime,  leaving  her  husband  still  living,  who 
by  his  will  appointed  Eliza  Catherine  Doutty  and  two  other  persons 
his  executrix  and  executors,  one  of  whom  with  her  proved  his  will, 
of  whom  she  was  the  survivor.  Mrs.  Unwin  never  had  any  son  who 
attained  twenty-one,  or  daughter  who  attained  that  age  or  married. 
Letters  of  administration  of  the  goods  of  Mrs.  Unwin  were  granted 
to  Eliza  Catherine  Doutty,  the  executrix  of  Mr.  Unwin.  Mr.  William 
Laver  died,  leaving  his  next  brother  his  heir-at-law,  and  certain 
other  persons  his  next  of  kin.  The  bill  was  filed  by  Eliza  Catherine 
Doutty,  as  the  legal  personal  representative  of  Maria  Unwin, 
claiming  all  the  share,  right,  and  interest  to  which  she  became 

[  *189]  entitled  in  the  residuary  ^personal  estate  of  the  testator,  William 
Laver.  The  defendants  were  the  next  of  kin  of  Mrs.  Unwin.  The 
bill  submitted,  that,  as  Mrs.  Unwin  died  in  the  lifetime  of  the 
testator's  widow,  the  trusts  and  provisions  contained  in  the  will 
applicable  to  such  event  failed  of  effect,  and  that  Maria  Unwin 
became  entitled  absolutely  under  the  will,  and  the  trusts  and  pro- 
visions of  it,  to  one-fifth  part  of  the  residuary  real  and  personal 
estate :  that,  on  the  death  of  Mrs.  Unwin,  her  husband  became 
entitled  to  her  share  of  the  personal  estate,  and  her  share  of  the 
realty  descended  on  her  next  brother  and  heir-at-law,  and  that  the 
plaintiff,  as  her  representative,  was  entitled  to  the  former.  The 
cause  was  heard  on  bill  and  answer.  The  question  argued  was, 
whether  the  plaintiff,  as  the  administratrix,  was  entitled  to  Mrs. 
Unwin's  share  ;  or  whether,  she  having  died  in  her  mother's  lifetime 
and  left  no  child,  who,  being  a  son,  attained  twenty-one,  or  being 
a  daughter,  attained  that  age  or  married,  the  proviso  excluded  her. 

Russell  and  Rogers,  for  the  plaintiff. 

Hodgson  and  Freeling,  for  the  defendants. 

[Davis  V.  Norton  (i)  ;  WiUon  v.  Eden  (2) ;  Clapton  v.  Buhner  (3) ; 
and  other  cases  were  cited.] 

Juii/ 19.      Knight  Bruce,  V.-C.  : 

The  testator's  daughter,  Mrs.  Unwin,  having,  although  she 
survived  him,  been  sui-vived  by  his  widow,  and  never  having,  as  I 
understand,  had  a  child,  the  question  for  decision  is,  whether,  under 
the  will,  Mrs.  Unwin's  share  of  this  estate  belongs  to  her  heir  and 

(1)  2  P.  Wms.  390.  (;{)  51  R.  R.  287  (10  Sim.  426). 

(2)  1  Ex.  777. 
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administrator  or  to  her  brothers.  I  thought  this  originally,  and  Doutty 
still  think  it,  a  question  not  free  from  difficulty,  though  not  lavbu. 
doubting  that  the  testator,  could  he  be  asked,  would  answer  it  in 
favour  of  the  brothers.  My  original  impression  was  rather  against 
than  for  this  view,  but,  having  repeatedly  considered  this  instrument, 
I  have  come  to  the  conclusion,  that  it  would  be  neither  making  a 
will  for  him,  nor  altering  nor  adding  to  his  will,  to  ascribe  to  him 
an  intention  more  probable,  and  seemingly  more  reasonable,  than 
that  for  which  the  administratrix  of  Mrs.  Unwin  contends.  It  is 
true  that  the  word  "  proviso,"  by  which  the  dispositions  relating 
peculiarly  to  her  share  are  preceded  or  introduced,  being  singular, 
may  be  fairly  urged  to  strengthen  her  claim  to  have  the  words, 
**  in  case  my  daughter,  Maria,  survive  my  said  wife,  Frances  Laver," 
read  as  if  tending  to  a  specific  disposition  of  the  capital  of  that 
share,  and  in  the  events  that  have  happened  as  excluding  the 
testator's  sons  from  it.  The  argument  founded  upon  the  word 
"  proviso  "  is  very  far  from  conclusive ;  and  to  read  the  clause  or 
passage  beginning  with  the  words,  *'  and  from  and  after  the  decease 
of  my  said  daughter,  Maria  Unwin,''  in  the  will,  or  the  passage 
beginning  with  the  words,  *'  and  in  case  my  said  daughter,  Maria 
Unwin,  shall  have  no  children,"  as  independent  of  the  contingency, 
or  not  governed  by  the  event,  of  her  surviving  or  not  surviving  the 
testator's  wife,  does  not,  in  my  opinion,  impute  to  the  will  a  single 
departure  from  any  rule  of  grammar  or  syntax ;  nor  can  it  be  con- 
tended, I  suppose,  that  the  clause  beginning,  '*  and  in  case  any  of  my 
other  children"  &c.,  is  not  so  independent,  or  is  so  governed. 
Mrs.  Unwin  might  have  left  children  born  after  the  testator's  death  ; 
those  children  might  have  survived  his  widow  ;  Mrs.  Unwin  might 
have  died  in  his  lifetime,  leaving  a  child  living  at  his  death.  In  that 
last  event,  if  she  had  died  before  him,  would  the  title  of  the  child  have 
depended  upon  the  question,  whether  Mrs.  Unwin  survived  Mrs. 
Laver  ?  Would  there  have  been  an  intestacy  as  to  Mrs.  Unwin's 
share  if  she  had  died  first,  her  mother  next,  the  testator  last,  or  if 
Mrs.  Unwin  had  died  before  the  testator,  all  things  else  happening 
as  they  did  ?  The  case  is,  I  repeat,  open  to  some  doubt ;  but,  upon 
the  whole,  I  have  come  to  the  conclusion  that  the  correct  exposition 
of  the  will  requires  me  to  say,  that  to  Mrs.  Unwin's  share  of  the 
personal  estate  her  administratrix  has  no  title.  There  are  many 
authorities  bearing  more  or  less  closely  upon  the  question  of  the 
construction  of  this  instrument,  and  among  others  Davis  v.  Norton^ 
cited  at  the  Bar,  Clapton  v.  Bidmer,  and  several  others. 
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I860-  In  re  ALLEN  (1). 

March  8.  .       ^     .  . 
(14  Jurist,  324-325.) 

^^  v^^^''^'  Sum  directed  to  be  raised  for  past  and  future  maintenance  of  an  infant, 

and  to  be  a  charge  upon  bis  estate,  both  present  and  future. 


V.-C, 

[324] 


John  Allbn,  by  his  will,  bequeathed  certain  leasehold  property  to 
his  wife,  Elizabeth  Allen,  for  life,  with  remainder  to  his  son, 
Thistlethwayte  Bolt  Allen,  then  an  infant,  absolutely,  with  a  gift 
over  to  Elizabeth  Allen,  if  Thistlethwayte  Bolt  Allen  should  die 
under  twenty-one.  The  testator  also  devised  certain  freehold 
estates  to  the  said  Thistlethwayte  Bolt  Allen  and  the  heirs  of  his 
body,  and  in  default  of  such  issue,  to  the  said  Elizabeth  Allen, 
her  heirs  and  assigns ;  and  directed  that  Elizabeth  Allen  should 
receive  the  rents  and  profits  of  such  freehold  estates  during  the 
minority  of  the  said  Thistlethwayte  Bolt  Allen,  for  his  maintenance 
and  education ;  and  on  his  attaining  twenty-one,  the  said  estates 
were  charged  with  an  annuity  of  502.  to  Elizabeth  Allen.  In  the 
event  of  Thistlethwayte  Bolt  Allen  dying  under  twenty-one,  the 
property,  both  freehold  and  leasehold,  was  to  go  to  Elizabeth  Allen. 
A  petition  was  now  presented  on  behalf  of  Thistlethwayte  Bolt 
Allen,  stating  that  he  was  nineteen  years  of  age,  and  that  the  income 
of  his  property  (1502.)  had  been  insufficient  to  satisfy  the  expenses 
of  his  education,  and  that  a  debt  of  150/.  had  been  incurred  in 
providing  for  such  expenses.  It  also  stated  that  a  further  sum  of 
850/.  was  necessary  to  complete  the  infant's  education ;  and  after 
stating  that  Elizabeth  Allen  was  willing  to  charge  her  interest  under 
the  will  together  with  that  of  the  infant,  it  prayed  that  the  sum  of 
500/.,  or  such  other  sum  as  the  Master,  on  a  reference  to  him, 
might  think  proper,  might  be  raised,  and  that  it  might  be  declared 
that  such  simi,  when  raised,  should  be  a  charge  upon  the  said 
freehold  and  leasehold  estates. 

NeUl,  for  the  petition,  cited  the  case  of  Fentiman  v.  Fentimin  (2)^ 
which  was  only  distinguishable  from  the  present  case  by  the 
circumstance  that  the  infant  was  there  entitled  to  a  present  interest 
in  the  whole^  of  i^the  property  proposed  to  be  charged.  Here, 
however,  the  mother,  who  was  entitled  to  the  present  interest  in 
[  •szs  ]  ^j^Q  leasehold  property,  was  willing  to  join.  *He  also  relied  on  the 
stat.  i;&^2';Vict.  c.  110,  the  13th  and  18th  sections  of  which  enact, 
that  all^  judgments  of  the  superior  courts  of  law  shall  operate  as 

(J )  FoUowed  in  In  re  Hoxmirth  (1873)      L.  T.  54. 
L.  B.  8  Oh.  415,  42  L.  J.  Ch.  316,  28  (2)  60  R.  R.  313  (13  Sim.  171). 
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charges  upon  real  estate,  and  that  decrees  and  orders  of  courts        in  re 
of  equity  shall  have  the  same  effect  as  judgments  of  courts  of         ^*^'^^' 
common  law. 

The  Yige-Ghancellob  said  that  he  thought  the  order  might  be 
made. 


WATERS  V.  MYNN.  isso. 

April  22. 
(14  Jurist,  341—342.)  

Rn  A  T)X7icr  f 
W.»  being  indebted  to  M.,  made  an  absolute  assignment  of  a  reversion,  y  ^q      ' 

but  took  a  memorandum  from  Nf.  that  M.  would  re-convey,  on  repayment,         r  „' ,  -. 

with  interest,  by  W.,  in  six  months,  W.  paying  part  of  the  costs.    Nothing 

further  was  done  for  eighteen  years :    Held,  that  the  transaction  was  a 

mortgage. 

The  bill  in  this  case  ^as  filed  on  the  27th  November,  1848,  and 
stated,  that  under  the  will  of  John  Waters,  the  plaintiff  was 
contingently  entitled  to  a  reversion  in  case  she  should  be  living  at 
the  time  of  the  death  of  her  father :  that  in  the  month  of  February, 
1882,  she  was  in  distressed  circumstances,  and  had  then  been 
recently  seduced  by,  and  was  living  with,  the  defendant ;  and  that, 
under  the  circumstances  aforesaid,  the  defendant  had  paid  her 
several  small  sums,  which  she  considered  as  presents,  and  that  they 
were  paid  to  her  in  consequence  of  her  consenting  to  cohabit  with 
the  defendant :  that  the  defendant  discovered  that  she  was  entitled 
to  this  reversion,  and  urged  her  to  execute  an  assignment  of  it  to 
him,  by  way  of  securing  to  him  the  repayment  of  the  said  several 
sums :  that  the  defendant,  without  the  privity  or  concurrence  of 
the  plaintiff,  or  any  person  on  her  behalf,  caused  to  be  prepared  an 
indenture  of  assignment,  dated  the  21st  February,  1882,  by  which 
it  was  witnessed,  that  in  consideration  of  the  sum  of  60Z.  to  the 
plaintiff  paid  by  the  defendant,  the  plaintiff  assigned  to  the 
defendant  all  the  share  and  interest  to  which  she  was  contingently 
entitled  under  the  said  will :  that  the  said  indenture  contained  no 
proviso  for  redemption,  or  indication  that  the  same  was,  as  the 
plaintiff  charged  it  was,  intended  as  a  mortgage  :  that,  at  the  time 
when  the  plaintiff  was  so  applied  to  and  requested  by  the  defendant 
to  execute  the  said  indenture,  she  was,  as  the  defendant  well  knew, 
in  great  poverty,  and  wholly  without  the  means  of  support,  and 
wholly  unaccustomed  to  business  transactions,  and  unacquainted 
with  the  nature  thereof,  and  in  particular  with  the  distinction,  in 
nature  and  form,  between  an  indenture  of  absolute  assignment  and 
an  indenture  of  mortgage,  and  no  professional  or  other  person 
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Wat  BBS      acted  on  behalf  of  or  advised  the  plaintiff  in  relation  to  the  said 
Mynn.        indenture  :  that  the  defendant  never  drew  the  plaintiff's  attention 
to  the  said  distinction,  nor  to  the  fact  that  the  said  indenture  was 
prepared  in  the  form  of  an  indenture  of  absolute  assignment,  nor 
was  the  plaintiff's  attention  ever  drawn   thereto :   that  for  the 
purpose  of  satisfying  the  plaintiff,  the  defendant  offered  to  sign  and 
deliver  to  the  plaintiff,  at  the  time  of  her  executing  the  said  inden- 
ture, such  memorandum  as  afterwards  mentioned :  that  under  the 
circumstances  aforesaid  plaintiff  executed  the  indenture  of  assign- 
ment :  that  plaintiff  is  unable  to  set  forth  the  amount  of  the  sums 
received  by  her,  except  that  they  were  together  of  very  small 
amount :  that  the  defendant  informed  her  that  part  of  the  considera- 
tion-money was  the  costs  of  preparing  the  said  indenture  :    that  at 
the  time  of  the  plaintiff  executing  the  said  indenture,  the  defen- 
dant gave  her  a  memorandum,  in  writing,  dated  the  21st  February, 
1832,  to  the  effect  tliat  the  defendant  agreed  to  cancel  the  deed  of 
assignment,  bearing  even  date  therewith,   provided  the  plaintiff 
should  pay  him  the  full  sum  of  55L,  with  interest  at  5/.  per  cent, 
per  annum,  within  six  calendar  months  from  the  date  thereof :  that 
in   the  month   of  April,   1848,   the  plaintiff's  solicitor  made  an 
application  to  the  defendant's  solicitor  on  the  plaintiff's  behalf :  and 
the  bill  then  set  out  a  correspondence  between  the  solicitors,  and 
prayed  a  declaration  that  the  share,  interest,  and  premises  by  the 
said  indenture  assigned  were  liable  to  be  redeemed  by  the  plaintiff 
upon  payment  of  all  such  principal  and  interest  monies,  if  any,  as 
should  be  found  to  be  due   to  the  defendant  upon  the   security 
thereof.     The  defendant,  by  his   answer,  denied  nearly   all   the 
statements  as  to  his  conduct,  and  alleged  that  he  had  a  very  slight 
acquaintance  with  the  plaintiff :  that  she  and  her  aunt  called  on 
him  and  pressed  him  to  buy  this  reversion,  and  that  out  of  com- 
passion, and  on  the  urgent  entreaty  of  the  plaintiff  and  her  aunt, 
he  consented  to  buy  this  reversion  if  they  would  take  60Z.,  and  pay 
71.  in  part  of  the  expenses  of  the  assignment,  and  that  thereupon 
the  plaintiff  gave  instructions  to  a  highly  respectable  solicitor  to 
prepare  a  proper  deed  of  assignment :  that  the  plaintiff  being  in 
want  of  clothes,  the  defendant  allowed  her  to  purchase  some  clothes 
at  his  expense,  in  part  payment :  that  the  sum  so  advanced  by 
the  plaintiff  amounted  to  18Z.  17^.  5d.,  and  the  articles  bought  to 
UL  Ss.,  and  that  he  paid  her  SOL  Is.  Id.,  being  the  remainder  of  the 
sum  of  60Z. :   that  he  considered  the  purchase  unprofitable,  and 
offered  to  give  it   up  at  the  end  of  six  months,  and   thereupon 
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executed  tlie  memorandum :  that  the  indenture  was  an  absolute  Watebs 
assignment:  that  on  the  20th  May,  1839,  the  defendant  deposited  mynn. 
the  said  assignment  with  Mr.  James  Eussell,  since  deceased,  to  secure 
to  him  the  repayment  of  601,  due  from  the  defendant  to  him :  that 
the  defendant  has  been  informed  and  believes  that  Mr.  J.  Smith 
and  Mr.  W.  Kussell  are  the  executors  and  legal  personal  repre- 
sentatives of  the  said  James  Bussell,  deceased,  and  that  the  said 
indenture  of  assignment  is  now  in  the  possession  of  Messrs.  M.  and 
C,  who  were  the  solicitors  of  the  said  James  Bussell,  and  are  the 
solicitors  of  the  said  J.  Smith  and  W.  Eussell,  as  such  repre- 
sentatives as  aforesaid. 

The  plaintiff  proved  the  memorandum,  from  which,  when 
produced,  it  appeared  that  the  costs,  which  were  said  to  be,  amongst 
other  things,  for  taking  an  actuary's  opinion  on  the  value  of  the 
reversion,  and  which  were  deducted  from  the  amount  received  by 
the  plaintiff,  amounted  to  111.  No  other  evidence  was  entered  into 
on  either  side,  but  it  appeared  that  Messrs.  M.  and  C.  were  the 
solicitors  for  the  defendant. 

Bethell  and  W.  IL  Gf.  Bagshawe,  for  the  plaintiff. 

McUins  and  Dickinson  objected  for  want  of  parties,  because  it 
appeared  by  the  answer  that  tlie  representatives  of  Russell,  with 
whom  the  assignment  was  deposited,  were  necessary  parties.  How 
can  a  decree  be  made  against  the  defendant  for  redemption,  when 
it  appears  that  others  have  claims  ? 

The  Vicb-Chancbllor  expressed  his  opinion  that  the  statement 
in  the  answer  amounted  to  an  allegation  that  the  indenture  of 
assignment  was  now  in  the  possession  of  Messrs.  M.  and  C,  who 
were  stated  to  have  been  the  solicitors  of  Russell,  and  now  to  be  the 
solicitors  of  his  representatives ;  but  they  were  the  solicitors  for  the 
defendant,  and  there  was  nothing  alleged  to  show  that  it  must  be 
taken  to  be  in  the  possession  of  Russell's  representatives ;  and 
over-ruled  the  objection. 

Dickinson,  (Malins  with  him,  absent),  for  the  defendant : 

*     *     We  contend  that  it  was  an  absolute  conveyance,  and  that        [  '^^2  ] 
the  agreement  for  repurchase  was  only  to  be  effectual  if  complied 
with  within  the  time  limited.     No  interest  had  ever  been  paid — 
there  is  no  covenant  to  pay  the   principal ;   and  there  were  no 
subsequent  dealings  between  the  parties ;  and  nothing  is  done  for 
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Watrrs      eighteen  years,  when  the  deaths  of  parties  had  made  the  reversion 
Mykn.       valaable.    The  remedies  are  not  reciprocal.    Could  the  defendant 

on  this  evidence  obtain  pajntnent  of  this  money  ?     Qoodman  v. 

Ghierson  (1)  and  WiUiams  v,  Owen  (2)  show  the  distinction  between 

mortgages  and  conveyances. 

Bethell,  in  reply : 
The  relief  sought  is  not  founded  on  fraud:  the  bill  merely 
contains  a  minute  statement  of  circumstances ;  but  there  is  no 
charge  of  fraud,  and  it  is  merely  a  suit  for  redemption.  The  trans- 
action arose  in  the  first  instance  out  of  a  loan,  and  the  alleged 
purchaser  paid  the  costs ;  both  which  circumstances  are  inconsistent 
with  the  idea  of  conveyance.  The  deed  and  memorandum  together 
form  a  perfect  mortgage. 

Thb  Yigb-Changellob: 

I  was  very  much  struck  with  the  able  manner  in  which  Mr, 
Dickinson  put  the  case,  and  with  the  reliance  which  he  put  upon 
the  fact  of  the  bill  being  founded  on  fraud ;  but  it  does  not  appear 
to  me  that  the  allegations  in  the  bill  amount  to  such  an  allegation 
of  fraud  as  that  the  Court  can  say  that  fraud  was  the  foundation  of 
the  case.  It  is  rather  a  long  narrative  of  circumstances,  in  order 
to  exhibit  what  was  the  real  nature  of  the  transaction ;  but  I  am 
not  at  liberty  to  say  that  that  was  fraud,  nor  do  the  allegations  go 
to  that  extent.  My  opinion  is,  that  it  is  impossible  to  attend  to  the 
circumstances,  without  coming  to  the  conclusion  that  it  was  a 
mortgage  transaction.  The  bill  prays  relief  upon  the  foundation  of 
the  memorandum,  and  I  am  not  at  liberty  to  depart  from  giving 
relief  in  the  usual  mode. 

Decree  for  an  account  of  what  is  dtie  to  the  defendant  for 
principal  and  interest,  according  to  the  prayer  oj 
of  the  bill.     Costs  reserved. 

(1)  12  R.  R.  82  (1  Ball  &  B.  274).  (2)  48  R.  R.  322  (5  My.  &  Cr.  306). 
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OWEN  V.  PENNY.  isso. 

(14  Jurist,  359.)  Apriri9. 

A  testatrix  bequeathed  her  house,  furniture,  &c  to  A.  for  life,  and  Shadwbll, 
directed  that  the  same  should  afterwards  remain  in  the  family  of  A.    A.  *~  * 

died,  leaving  five  children :  Held,  that  the  children  of  A.  took  as  tenants         L  ^^^  J 
in  common. 

Frances  Harlby,  by  her  will,  bequeathed  her  house  in  Harley 
Street,  and  the  furniture,  fixtures,  plate,  &c.  therein,  to  trustees,  in 
trust  for  her  niece,  Jane  Harley,  for  life,  and  directed  that  on  her 
death  the  same  should  be  disposed  of,  or  otherwise  divided  among 
the  children  of  Jane  Harley ;  and  if  Jane  Harley  should  die  without 
leaving  children,  the  same  was  to  go  and  become  the  absolute  pro- 
perty of  Angelina,  the  wife  of  Hugh  Owen.  By  a  codicil  the 
testatrix  revoked  the  above  bequest  to  Jane  Harley,  and  directed 
that  the  house,  furniture,  &e.  should  go  to  the  said  Angelina  Owen, 
and  should  be  so  settled  as  to  be  enjoyed  by  her  for  her  life,  and 
afterwards  to  remain  in  her  family.  Mrs.  Owen  survived  the 
testatrix,  and  afterwards  died,  leaving  five  children,  three  of  whom 
were  infants  at  the  time  of  the  commencement  of  the  present  suit ; 
and  a  question  arose  upon  the  construction  of  the  codicil,  whether 
the  children  of  Mrs.  Owen  (to  whom  it  was  admitted  by  all  parties 
that  the  word  *' family'*  must  be  confined)  took  as  joint  tenants  or 
as  tenants  in  common. 

Stuart  and  Cotterill,  for  the  plaintiffs  the  infant  children,  argued 
that  the  word  '*  family "  implied  a  joint  tenancy ;  and  cited 
Taggart  v.  Taggart  (i)  and  White  v.  Briggs  (2). 

Bethell,  Follett,  and  H.  Clarke,  for  the  several  defendants. 

The  Yige-Ghangellor  held,  that  the  children  of  Mrs.  Owen  took 
as  tenants  in  common. 

(1)  9  B«  R  19  (I  Sch.  &  Lef.  83).  (2)  78  B.  B.  203  (2  Ph.  583). 
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i8^».  HOWE  V.  HOWE  (1). 

Aor.S. 
(14  Jurist,  359—360 ;  S.  C.  14  L.  T.  290.) 

Bruce  V-C  ^  testator,  by  his  will,  gave  the  interest  of  all  monies  and  securities  for 

r  359  1  money,  and  the  rents  and  profits  of  all  the  real  and  personal  estates  of 

which  he  might  die  possessed,  to  his  widow  for  life,  or  during  such  part 
thereof  as  she  should  continue  his  widow.  He  gave  his  son  the  residue  of 
his  estate  and  effects.  He  was  possessed  of  Long  Annuities  and  leaseholds : 
Held,  that  the  widow  was  entitled  to  enjoy  the  Long  Annuities  in  specie. 

Thomas  Howe,  by  his  will,  made  on  the  25th  March,  1840,  gave 
to  his  dear  wife,  Maria  Howe,  the  sum  of  500/.,  to  be  paid  to  her 
immediately  after  his  decease  ;  and  also  gave  to  her  the  interest  of 
all  monies  and  securities  for  money,  and  all  the  rents  and  profits  of 
all  real  and  personal  estates  of  which  he  might  die  possessed,  for 
her  life,  or  during  such  portion  as  she  might  continue  his  widow, 
and  on  her  death  or  marrying  again,  he  directed  that  all  her  right 
and  interest  under  that  his  will  should  cease;  and  he  further 
directed,  that,  in  the  event  of  her  attempting  to  anticipate  the  right 
and  interest  thereby  given  to  her,  such  bequest  should  be  void ;  and 
upon  either  of  the  aforesaid  events  happening,  he  gave  to  his 
daughter  Louisa  Howe  5,000i.,  and  to  his  daughter  Lina  Howe 
10,000Z. ;  and  as  to  the  residue  of  his  property  of  every  description, 
he  gave  and  bequeathed  the  same  to  his  son,  Thomas  Edward 
Howe  ;  and  he  appointed  his  said  wife  and  her  brother,  Lauderdale 
Maitland,  executrix  and  executor  of  that  his  will,  and  his  said  wife 
sole  guardian  of  his  said  children  during  her  life,  and  after  her 
death  he  appointed  the  said  Lauderdale  Maitland  guardian  of  his 
said  children.  The  testator,  at  the  time  of  his  death,  was  possessed 
of  certain  Long  Annuities  and  chattels  leasehold,  and  the  question  was, 
whether,  under  the  gift  in  the  will,  Mrs,  Howe,  the  tenant  for  life,  was 
to  enjoy  them  in  specie,  or  whether  they  ought  not  to  be  converted. 

Wigram  and  Erskine,  for  the  plaintiff. 

Bacon  and  JeriiSf  for  the  defendants  : 

The  words  used  by  the  testator  did  not  show  that  the  tenant  for 
life  should  enjoy  this  property  in  specie.  Long  Annuities  could  not 
[  '360  ]  jjQ  considered  rents  and  profits ;  they  *were,  in  fact,  only  payments 
back  of  certain  portions  of  capital.  [Gases  cited:  Daniell  v. 
Warren  (2) ;  Pickup  v.  Atkinson  (3) ;  Sutherland  v.  Cook  (4) ;  and 
Alcock  V.  Sloper  (5).] 

(1)  PoHer    V.    BaddeUy     (1877)    6         (8)  67  B.  R.  163  (4  Hare,  624). 
Ch.  D.  642.  (4)  66  B.  E.  162  (1  Coll.  498) 

(2)  60  E.  E.  148  (2  Y.  &  0.  0.  C.  290).  (5)  39  E.  E.  334  (2  My.  &  K 
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Russell  and  Lloyd,  for  the  widow  :  Howe 

r, 

*  *  Where  there  was  a  simple  bequest,  with  no  intervention  of  Howe. 
trustees,  and  where  there  was  a  total  want  of  identity  between  that 
which  was  given  to  the  tenant  for  life,  and  that  which  was  given 
over,  the  natural  construction  of  the  words  was  to  leave  the 
property  to  be  enjoyed  as  it  was  at  the  time  of  the  testator's  death. 
[Cases cited  :  Oaks  v,  Sira^chey  {\) ;  Hunt  v.  Scott  (2);  Howe  v.  Lord 
Dartmouth  (8) ;  Hubbard  v.  Young  (4) ;  and  Pickering  v.  Pickering  (5).] 

Bacon,  in  reply : 

It  could  not  be  said  that  these  Long  Annuities  formed  a  portion 
of  the  profits  of  the  testator's  estate.  The  Court  could  not  infer 
that  there  was  no  intention  to  convert. 

Knight  Bruce,  V.-C.  : 

This  question  depends  upon  the  combined  effect  to  be  given  to 
several  passages  contained  in  the  will,  and  I  should  find  it  very 
difficult  to  say  how  far  material  would  be  the  absence  of  any  one  of 
them.  In  the  first  place,  the  testator  gives  to  his  widow  the  interest 
of  all  monies  or  securities  for  money  ;  making  it  plain,  that,  at  least, 
such  securities  for  money  as  he  might  have  at  his  death  would  be 
unconverted,  at  least,  without  her  consent,  during  the  existence  of 
her  life.  Having  specified  one  kind  or  more  than  one  kind  of  pro- 
perty, he  goes  on  to  say,  ''  and  all  the  rents  and  profits  of  all  real 
and  personal  estates  of  which  I  may  die  possessed,  for  her 
life."  The  word  "  profits,"  or  the  words  "  rents  and  profits " 
together,  I  take  to  be  equivalent  to  **  income ; "  and  here 
he  unites  the  real  and  personal  estates  for  life  together,  which 
is  a  circumstance  which  has  always  or  generally  been  deemed 
worthy  of  observation  in  such  cases;  the  argument  for  the  son 
being,  that,  of  these  two  descriptions  of  property,  one  ought  to  be 
converted,  and  the  other  not.  The  words  are,  ''the  rents  and 
profits  of  all  real  and  personal  estates  ; "  they  are  not,  "  of  all  my 
real  and  personal  estates."  The  language  used  is  specifically  and 
directly  applicable  to  the  property  in  his  possession  at  his  death. 
When  to  these  remarks  is  added  the  observation,  which  I  should 
have  thought  not  immaterial,  even  if  Pickenng  v.  Pickering  had  not 
existed — namely,  that  the  word  "  residue  "  is  not  mentioned  before 

(1)  60  B.  B.  374  (13  Sim.  414).        (4)  76  B.  B.  118  (10  Beav.  203). 

(2)  75  B.  B.  92  (1  De  Gh.  &  Sm.  219).    (5)  48  B.  B.  104  (4  My.  &  Gr.  289). 

(3)  6  B.  B.  96  (7  Ves.  138). 
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HowB  the  gift  to  the  son,  or  except  as  to  the  son — whether,  in  point  of 
HowR.  grammar  or  syntax,  the  words  "  and  upon  either  of  the  aforesaid 
events  happening"  are  applicable  in  construction  to  the  gift  to  the 
son,  or  to  the  gift  to  the  daughters,  the  effect  is  the  same,  and  in 
neither  way  could  he  take  anything  under  the  gift  of  the  residue 
during  her  life.  On  these  grounds  I  think  the  widow  is  entitled  to 
the  Long  Annuities,  and  that  they  ought  not  to  be  converted  agains 
her  consent. 
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IN   THE  PRIVY  COUNCIL. 


GORHAM  V.  The  BISHOP  of  EXETER  (1). 

(14  Jurist.  443-453 ;  S.  0.  Moore's  Bep.  (ed.  1852).) 

In  the  Church  of  England  many  points  of  theological  doctrine  have  not 
been  decided. 

The  doctrines,  that  baptism  is  a  sacrament  generally  necessary  to  salva- 
tion, but  that  the  grace  of  regeneration  does  not  so  necessarily  accompany 
the  act  of  baptism  that  regeneration  invariably  takes  place  after  baptism ; 
that  baptism  is  an  effectual  sign  of  grace,  by  which  Ood  works  invisibly  in 
us,  but  only  in  such  as  worthily  receive  it,  in  whom  alone  it  has  a  whole- 
some effect ;  that,  without  reference  to  the  qualification  of  the  recipient, 
baptism  is  not  in  itself  an  effectual  sign  of  grace ;  that  infants  baptised, 
and  dying  before  actual  sin,  are  certainly  saved,  but  that  in  no  case  is 
regeneration  in  baptism  iinconditional — are  not  contraiy  or  repugnant  to 
the  doctrine  of  the  Church  of  England. 

This  was  an  appeal  by  the  Rev.  George  Cornelius  Gorham 
against  the  sentence  of  the  Dean  of  the  Arches  Goart  of  Canterbury, 
in  a  proceeding  termed  a  duplex  querela^  (see  13  Jur.  238,  887), 
whereby  the  Judge  pronounced  that  the  Right  Rev.  the  Lord 
Bishop  of  Exeter  had  shown  sufficient  cause  for  refusing  to  insti- 
tute Mr.  Gorham  to  the  vicarage  of  Brampford  Speke.  The  facts 
of  this  case,  and  the  grounds  of  the  appeal,  are  stated  in  the 
judgment,  and  in  13  Jur.  887. 

G.  Turn€i\  Q.C.,  in  support  of  the  petition  of  appeal : 

The  conclusion  which  might  be  drawn,  from  Mr.  Gorham's 
examination,  of  his  views  on  the  subject  of  infant  baptism,  in 
respect  of  which  these  proceedings  were  instituted,  in  fact,  amounted 
to  this.  He  held,  that  baptism  was  a  change  in  the  condition  but 
not  in  the  nature  of  man :  that  spiritual  regeneration  was  of  the 
gift  of  the  Almighty,  which  might  be  given  before,  in,  or  after 
baptism,  as  God  pleased :  that  if  infants  receive  baptism  rightly, 
by  which  he  meant  worthily,  grace  must  have  been  conferred 
before  or  at  baptism :  that  in  such  case  baptism  is  the  sign  of 
regeneration,  and  infants  are  grafted  into  the  Church,  and  entitled 
to  the  promises  made,  according  to  the  27tli  of  the  Articles  of 
Religion :  that  if,  on  the  other  hand,  infants  do  not  receive  baptism 
rightly,  their  baptism  has  no  immediate  spiritual  effect :  and  that 
worthiness  of  reception  is  required  to  the  effectual  operation  of  the 
Holy  Spirit.    If  the  doctrine  of  the  Judge  in  the  Court  below  is 

(1)  Cited,  Merriman  v.  WWiams  R.  B.  797  (5  Ex.  630) ;  Ex  parte  Bishop 
(1882)  7  App.  Cue.  484,  510.  See  also  ofExder  (1850)  84  R.  R.  472  (10  C.  B. 
Gorham  v.  Bishop  of  Exeter  (1850)  82      102). 
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GoRHAM  the  only  doctrine  consistent  with  that  of  the  Articles  of  the  Church 
The  Bishop  of  England,  then  there  is  an  end  of  the  question.  But  the  Church 
of  England  has  nowhere  declared  her  views  with  respect  to  infant 
baptism.  To  what  sources  are  we  then  to  resort  to  ascertain  those 
views?  The  Articles  are  the  code  of  the  doctrines  of  the  Church, 
"  for  the  avoiding  of  diversities  of  opinion,  and  for  the  establishing 
of  consent  touching  true  religion."  The  Prayer-book  and  services 
are  the  code  of  devotion.  Expression  of  faith  is  according  to  the 
Articles,  not  according  to  the  devotional  part  of  the  services.  The 
stat.  18  Eliz.  c.  12,  provides,  that  if  any  person  maintains  or 
affirms  any  doctrine  directly  contrary  or  repugnant  to  any  of  the 
said  Articles,  it  shall  be  just  cause  to  deprive  such  person  of  his 
ecclesiastical  promotions ;  but  he  .was  not  to  be  deprived  for 
holding  an  opinion  contrary  to  the  Prayer-book :  2  «&  3  Edw.  VI.  c.  9. 
The  sole  and  only  purpose  of  the  Prayer-book  was  to  prevent 
the  introduction  of  various  services  in  different  places.  The 
stats.  5  &  6  Edw.  VI.  c.  1,  s.  5,  and  13  &  14  Car.  II.  c.  4,  show, 
that  it  was  never  intended  to  establish,  by  the  introduction  of  the 
Prayer-book,  anything  touching  the  doctrine  of  the  Church  of 
England.  The  Articles  of  1552  contain  an  express  reference  to 
the  Prayer-book  and  Articles  of  Ordination  ;  this  reference  is  omitted 
in  the  Articles  of  1562.  Is  not  some  weight  to  be  attached  to  such 
an  omission  ?  Does  it  not,  in  fact,  amount  to  a  legislative  enact- 
ment that  the  Book  of  Common  Prayer  was  not  a  book  of  doctrine, 
but  a  form  of  prayer  and  administration  of  the  sacraments  ?  With 
respect  to  infant  baptism  at  the  time  when  the  Articles  were  pre- 
pared, various  opinions  obtained :  the  doctrine  of  the  Church  of 
Bome  maintained  that  the  new  birth  was  effected  absolutely, 
unconditionally,  necessarily,  instantaneously,  indubitably,  ex  ope^-e 
operato,  by  baptism ;  others  considered  that  baptism  was  a  mere 
sign  and  ceremony;  and  others,  that  infants  ought  not  to  be 
baptised  at  all.  The  following  authorities  show  the  doctrine  of 
the  Church  of  Borne  :  Corpus  Juris  (i)  Canon.;  Decret.  Gregory  IX., 
lib.  3,  tit.  4,  s.  3 ;  Constitut.  Clementis  Papse,  De  Summa 
Trinitat[e],  tit.  1,  s.  2;  Canones  et  Decreta  Concilii  Tridentis, 
sess.  vii.  can.  8,  (Paris,  1666).  The  opinion  of  the  Anabaptists 
may  be  found  in  Memeyer*s  edition  of  the  Confessions  of  the 
Church,  and  Zwinglius's  De  Sacramentis.  Now,  the  27th  Article 
of  the  Church  of  England  negatives  all  three  propositions :  Burnet 
on  the  Thirty-nine  Articles.  So  far  the  Articles  declare  negatively 
(1)  Misprinted  '*  Jesus"  in  original  report. 


VOL.  Lxxxix.]    1849.     p.  C.     14  JURIST,  443—444,  727 

what  doctrines  are  to  be  rejected,  but  they  affirm  the  general  con-  gorham 
nexion  between  the  sign  which  God  has  ordained  for  admission  thr  Bishop 
into  the  Church,  and  the  faith  which  that  sign  certifies.  In  the  ^^  Exeter. 
Latin  exhibition  of  the  27th  Article,  "De  Baptismo,"  the  word 
"  si^jnuni  *'  is  said  to  graft  into  the  Church,  and  to  seal  the  promises 
of  God,  as  by  an  instrument ;  not  to  implant  a  new  nature,  which 
comes  of  the  grace  of  God,  and  which  must  have  been  possessed, 
by  those  who  receive  baptism  rightly,  before  the  seal  was  affixed. 
In  the  first  clause  of  the  25th  Article,  "  effectual  signs  of  grace,  by 
which  God  doth  work  invisibly  in  us,'*  is  to  be  construed  in  close 
connexion  with  the  declaration  at  the  end  of  the  Article,  with 
regard  to  the  **  wholesome  effect  or  operation  "  of  the  sacraments, 
as  rigorously  limited  to  worthy  recipients.  To  take  the  former 
part  of  the  Article  in  its  naked  verbality  would  contradict  the 
clearest  statement  of  Scripture  and  of  the  Church  herself ;  for  if 
the  effects  and  blessings  were  absolutely  and  unconditionally 
wrought  on  every  infant,  the  Spirit  would,  of  necessity,  effect  His 
operation  in  every  infant  at  the  moment  when  man  thinks  fit  to 
direct ;  which  is  contrary  to  John  i.  12, 18 ;  John  iii.  8  ;  Gal.  iii.  26 ; 
James  i.  18 ;  1  Peter  i.  8,  23.  It  may  surely,  therefore,  be  said 
that  the  Scriptures  are  silent  as  to  the  effect  of  infant  baptism, 
and  the  Church  has  not  pledged  itself  to  any  particular  view  by  its 
Articles.  There  are  other  doctrines  left  undecided ;  for  instance, 
that  of  predestination.  The  whole  question  is,  whether  the 
appellant's  views  of  the  doctrine  are  directly  contrary  to  the 
doctrine  of  the  Church  of  England.  The  Articles  have  left  the 
question  open.  The  6th  and  20th  Articles,  and  his  Majesty's 
declaration  prefixed  thereto,  clearly  show  that  some  questions 
remained  undecided,  to  be  settled  by  Convocation :  Eogers  on  the 
Thirty-nine  Articles. 

(Lord  Campbell  :  Even  in  the  Church  of  Bome  some  questions 
remained  to  be  decided  after  the  Council  of  Trent.) 

Doctrine  can  only  be  established  by  Convocation :  no  single  Bishop 
can  lay  down  a  doctrine.  It  is  not  the  province  of  the  Court  of 
Arches  to  put  an  interpretation  on  the  Articles,  and  to  prosecute  all 
those  who  venture  to  think  differently  :  Shore  v.  IViUon  (i).  Martyr 
and  Bucer  both  maintain,  that,  to  make  baptism  effectual,  there 
must  be  **  faith  and  repentance ;  "  and  they  were  great  authorities 
with   *Cranmer.     In   1586,   thirty  years    after   the    date   of  the       [*i^i] 

(1)  67  R.  K.  2  (9  CI.  &  Fin.  3o5). 
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GoRHAM  Articles,  an  order  of  the  Upper  House  of  Convocation  directed  every 
The  Bishop  minister  to  provide  a  Bible  and  Bullinger's  Decades  (2  Card  well's 
OP  ExETEK.  gynodalia,  562) ;  and  in  1588  this  order  was  enforced  by  a  letter 
from  the  Archbishop  and  Bishops.  Now,  the  6th  Decade;  the 
7th  Sermon  on  the  Sacraments,  b.  8,  pp.  1002,  1016,  1048,  1062 ; 
Nowell's  Catechism,  pp.  161,  162;  and  the  Liturgies  of  Ed  ward  YI., 
p.  12,  all  show  that  the  services  of  the  Church  were  devotional 
exercises,  but  were  not  intended  to  fix  the  doctrines  of  the  Church. 
The  meaning  of  the  words  "  spiritual  regeneration  "  is  not  settled. 
It  had  not  been  denied,  and  no  one  could  deny,  that  spiritual 
regeneration  might  be  given  to  infants;  and,  believing  in  the 
unbounded  mercy  of  God,  it  was  a  reasonable  and  almost  necessary 
consequence,  that,  in  the  services  of  the  Church,  thanks  should  be 
rendered  for  that  regeneration  as  if  actually  given.  It  is  true, 
that  in  all  the  services  of  baptism  are  contained  absolute  expressions 
of  spiritual  regeneration  having  actually  been  conferred,  but  they 
must  be  taken  in  connexion  with  the  services.  The  sacrament  of 
baptism  was  figurative,  being  a  representation  and  sign  of  blessings 
promised.  The  sponsorial  promises  in  the  case  of  infant  baptism 
were  also  figurative,  and  yet,  both  in  the  services  of  adult  and 
infant  baptism,  the  expressions  of  spiritual  regeneration  are 
absolute.  How  can  you  look  at  these  expressions,  and  not  see 
that  some  contradiction  exists  between  them  and  the  language  of 
the  Articles  ?  In  the  case  of  adult  baptism,  absolute  repentance 
and  faith  are  required;  and  in  the  case  of  infants,  a  promise  of 
repentance  and  faith.  Can  it  be  said  that  God  requires  faith  and 
repentance  in  the  one  case,  and  disregards  the  promises  in  the 
other?  If,  in  cases  of  adult  baptism  alone,  the  benefit  is  con- 
ditional, it  follows  that  a  different  construction  must  be  put  on  the 
same  absolute  expressions  used  in  both  the  services.  It  may  be 
said,  that  in  private  baptism  no  promises  are  required ;  but  may  it 
not  be  presumed  that  they  were  implied  ?  Baptism  is  a  sacrament 
— the  sealing  of  the  covenant  between  God  and  man.  A  covenant 
implies  a  mutual  obligation ;  and  when  ''  man  enters  into  a  covenant 
with  God,"  man  is  bound  to  fulfil  his  part ;  and  it  can  hardly  be 
contended  that  the  infant  incurs  no  obligation  by  baptism  : 
Wall  on  Infant  Baptism.  In  the  Office  for  Private  Baptism  the 
Church  makes  two  absolute  declarations  of  the  regeneration  of  the 
child  ;  nevertheless,  in  the  concluding  petition,  it  makes  that  which 
had  been  the  subject  of  positive  declaration  again  the  matter  of 
humble  prayer,   and   therefore  only  of    conditional  expectation. 
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Absolute  terms  must  sometimes  be  used  in  the  liturgical  services 

in  a  symbolical,  sometimes  in  a  conditional,  sense.     What  can  be 

more  absolute  than  our  Lord's  affirmation,  "  This  is  My  body?" 

and  yet  a  literal  interpretation  of  those  words  would  lead  us  into 

the  errors  of  the  Church  of  Bome.     Many  of  the  answers  in  the 

Church  Catechism  are  absolute, but  must  be  treated  as  conditional; 

for  instance,  that  to  the  second  question,  "  Wherein  I  was  made  a 

member  of  Christ,  a  child  of  God,  and  an  inheritor  of  the  kingdom 

of  heaven."     It  is  laid  down  in  the  rubric,  that  children  dying 

before  the  commission  of  actual  sin  are  undoubtedly  saved,  but  it 

does  not  say,  that  by  baptism  regeneration  is  conveyed.    In  the 

versions  of  the  Catechism  previous  to  the  latter  end  of  the  last 

century  there  was  a  comma  after  the  word  "  grace,"  in  the  answer  to 

the  question,  "What  meanest  thou  by  this  word  'sacrament?'" 

**  I  mean  an  outward  and  visible  sign  of  an  inward  and  spiritual 

grace,  given  unto  us  "  &c.    The  questions  afterwards  are,  "  What 

is  the  outward  and  visible  sign  ?  "  and  next,  "  What  is  the  inward 

and  spiritual  grace?"     The  answer  to  the  latter  question  is,  ''A 

death  unto  sin  and  a  new  birth  unto  righteousness."     There  is, 

then,  this  apparent  inconsistency  in  the  Catechism  and  the  Articles, 

that  the  Articles  lay  down  that  grace  and  worthy  reception  are 

necessary  to  the  wholesome  operation  of  the  sacrament,  but  the 

Catechism   says,  that  by    baptism    the    grace  is  conferred.    An 

adult  may  go  to  the  baptismal  font  without  faith  and  repentance, 

and  no  one  would   deny  that  he  receives  no  benefit ;  but  the 

Catechism,  in  terms,  applies  to  all.     The  only  way  of  reconciling 

this  inconsistency  is,  by  presuming  that  the  services  of  the  Church 

are  founded  on  the  hope  that  the  infant  is  a  worthy  recipient ;  but 

whether  he  was  so,  or  not,  was  only  known  to  Almighty  God. 

Another  proof  that  the  services  of  the  Church  are  sometimes  founded 

on  hope  may  be  seen  by  reference  to  the  Burial  Service — "We 

therefore  commit  his  body  to  the  ground,  &c.,  in  sure  and  certain 

hope(i)  of  the  resurrection  to  eternal  life."     The  Church,  then, 

assumes  the  language  of  unbounded  confidence  in  the  mercy  of 

God.     Similar  language,  but  not  quite  so  strong,  is  used  in  the 

Service  for  the  Visitation  of  the  Sick.     When  you  see  the  language 

of  the  Church  so  decided  in  two  of  its  services,  is  it  unfair  to 

(1)  "  Spe  "  is  the  original  Latin ;      **  when  to  his  wish 

**82)€8^*    may     mean    '*  expectation."  Beyond    his    hope  Eve    separate    he 

^^  Mala  reSf  sjoea  miilto  asperior**  (Sail.  spies." — Milton. 

Cat.  13,  20).     **  Nau/ragii  82)e$  omnis  "  There  is  hope  of  a  tree,   if  cut 

abiV  (Stat.  Th.  9,  129,  Face).  down,  that  it  will  sprout  again."— i/b6. 


GOKHAM 

■r. 
The  Bishop 
op  exetkr. 
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GoBHAM      presnme  that  it  may  be  used  in  the  same  charitable  sense  in 
Thk Bishop   another  of  its  services? 

OP  KXKTBB. 

Dr.  Batifordy  (with  G.  Turner) : 

This  is  the  first  time  since  the  Reformation  in  which  a  clerk  has 
had  a  sentence  decided  against  him  when  he  has  founded  his  case 
on  the  Articles  of  the  Church,  and  nothing  has  been  proved  on  the 
other  side  to  show  in  what  manner,  if  at  all,  he  has  departed  from 
those  Articles.  If  Mr.  Gorham's  views  are  unsound,  it  follows  that 
the  words  of  the  25th,  26th,  27th,  and  28th  Articles,  which  refer  to 
the  right  or  worthy  reception  of  the  sacrament,  are  not  applicable 
to  infant  baptism  at  all.  The  whole  policy  of  the  Church  of 
England  in  its  Articles  and  services  is  inclusive,  and  not  exclusive. 
The  Prayer-books  of  1549  and  of  Elizabeth  strengthen  that  position, 
as  also  Heylin's  History  of  the  Reformation,  and  Ecclesi® 
Restauratae,  vol.  1 ,  p.  158 ;  vol.  2,  p.  285 ;  Burnet's  Reformation, 
150,  347;  1  Palin,  228,  (1551) ;  2  Heylin's  Hist.  228,  892.  These 
authorities  are  historical  facts  confirming  this  position,  and  show 
that  infant  baptism  was  included  in  the  Articles.  It  must  also  be 
considered,  that,  at  the  time  the  Articles  were  framed,  adult  baptism 
was  scarcely  known,  for  then  all  were  baptised  in  infancy ;  and,  in 
fact,  it  was  not  until  long  after  the  Reformation  that  the  service 
for  the  administration  of  adult  baptism  was  drawn  up.  According 
to  the  authorities  of  the  '*  Institution  of  a  Christian  Man,"  called 
The  Bishop's  Book,  93  ;  Formularies  of  Faith,  19, 193  ;  The  King's 
Book  (Henry  VIII.),  254,  it  was  held  that  infants  did  absolutely 
obtain,  in  and  by  baptism,  remission  of  sin,  and  were  made  sons 
of  God  :  that  was  the  doctrine  up  to  and  after  the  time  of  the  first 
Reformation ;  but  when  the  ecclesiastical  authorities  of  England 
proceeded  to  give  their  sanction  to  the  Articles,  they  were  not 
actually  silent  upon  the  point  of  baptismal  regeneration  in  and  by 
baptism,  but  they  expressed  no  opinions  upon  it.  This  was  a 
pregnant  silence,  though  they  might  have  placed  the  subject 
dogmatically.  The  rubric  at  the  end  of  the  baptismal  service — 
"  It  is  certain,  by  God's  Word,  that  children  which  are  baptised, 
dying  before  they  commit  actual  sin,  are  undoubtedly  saved" — 
seems  a  confirmation  of  the  view  taken  by  Mr.  Gorham  of  the 
Articles,  for  if  the  words  of  the  Articles  were  unconditional  as  to 
all  infants,  this  declaration  would  be  unnecessary.  (In  confirmation 
of  the  appellant's  views  of  the  difference  between  the  Articles  and 
[  *^ih  ]       rubric,   and   *the  devotional   exercises  of    the  Church,   he  cited 
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Gardweirs  Synodalia,  118,  126.)     Again,  the  rubric  at  the  end  of     Gokham 
the  service  for  adult  baptism,  in  its  second  paragraph, is  as  follows:    xhr  bishop 
"  If  any  persons  not  baptised  in  their  infancy  shall  be  brought  to    ^^  Exeteu. 
be  baptised  before  they  come  to  years  of  discretion  to  answer  for 
themselves,  it  may  suffice  to  use  the  Office  for  Public  Baptism  of 
Infants ;   or,  in  case  of  extreme  danger,  the  Office  for  Private 
Baptism,  only  changing  the  word  '  infant '  for  *  child  '  or  *  person,' 
as  occasion  requireth."     Suppose  a  person  not  fit  for  confirmation, 
(which  is  what  is  meant  by  "  before  they  come  to  years  of  dis- 
cretion")* but  still  of  age  to  understand  the  nature  of  and  to 
commit  sin,  can  it  be  predicated  of  such  child  or  person  that  the 
benefits  of  baptism   are  unconditional?     (Bishop    Burnet  on  the 
Sacraments,  314;  Com.  on  the  Twenty-fifth  Article;  Eogers  on 
the  Thirty-nine  Articles ;  Com.  on  the  Fifth  Article,  1691.) 

Dr.  AddamSf  for  the  respondent: 

It  is  admitt'Cd  that  Mr.  Gorham  holds  that  there  is  no  baptismal 
regeneration,  unless  the  persons  who  receive  baptism  were  made 
the  recipients  also  of  grace,  by  means  of  a  Divine  act,  before  or 
at  baptism.  That  doctrine  was  not  to  be  found  in  the  Articles,  or 
in  the  Prayer-book,  or  in  the  homilies  of  the  Church  of  England. 
An  attempt  had  once  been  made  to  limit  the  doctrines  of  the  Church 
to  those  contained  in  the  Thirty-nine  Articles,  by  Act  of  Parliament, 
but  no  such  Act  was  ever  passed,  and  the  doctrines  are  not  so 
limited:  Jewel's  Life  of  Cranmer;  Cranmer's  Works,  vol.  4, 
p.  278.  We  contend  that  baptism  is  an  unconditional  regenera- 
tion. That  is  not  denied  even  in  Eogers ;  Bishop  Burnet's  Com. 
358 ;  Mant's  Prayer-book.  Ireneeus  spoke  of  baptism  and  regene- 
ration as  convertible  terms.  Pope  Innocent  lY.  held  the  same 
opinion ;  and  from  the  letters  of  Clement  Y.  it  is  manifest,  that  on 
this  point  there  has  never  been  any  difference  between  the  primi- 
tive Church,  the  Church  of  Bome,  and  the  Church  of  England.  It 
is  vain  to  say,  that  because  the  doctrine  is  affirmed  by  the  Council 
of  Trent,  it  was  never  affirmed  before.  That  Council  affirmed  many 
old  doctrines.  The  charge  of  the  Bishop  of  London,  in  1842,  said 
that  the  doctrine  which  denied  baptismal  regeneration  might, 
perhaps,  be  reconciled  with  the  27th  Article,  but  it  certainly  could 
not  be  reconciled  with  the  plain  language  of  the  offices.  The 
doctrine  had  existed  unquestioned  for  the  first  six  centuries,  and 
the  Church  of  England  held  the  same  doctrines  which  were  held 
by  the  Church   of  Rome  during  that  period.     Cranmer  always 
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GoBHAM  supported  this  doctrine  :  Lawrence's  Bamp.  Lect.  17,  ed.  1838.  It 
The  Bishop  is  the  opinion  of  the  Church,  expressed  hy  the  highest  authorities, 
OP  ExKTBR.  Q^^^  jjjg  yfQ^^Q  of  the  priest,  in  the  administration  of  baptism,  were 
the  words  of  God,  and  that  when  he  put  his  hands  upon  the  child 
its  new  birth  was  effected.  Several  of  the  Articles  were  negative ; 
if  this  doctrine  was  to  be  negatived,  how  was  it  that  there  was  not 
an  express  Article  for  the  purpose  ?  Even  if  the  Articles  left  it  in 
doiibt,  yet,  taken  in  connexion  with  the  liturgy,  there  could  be  no 
doubt.  According  to  Bishop  Taylor,  Bishop  Conybeare,  and  every 
writer  of  authority,  the  doctrines  of  the  Church  were  to  be  taken 
from  the  public  acts,  sermons,  and  homilies  of  the  Church,  and  so 
Mr.  Gorham  admitted  in  his  book  (p.  121),  where  he  quotes  the 
oflSces  of  baptism.  "  Lex  oi^andi  lex  credendi "  had  always  been  the 
ecclesiastical  maxim.  Many  of  the  offices  were  admitted  to  be 
dogmatic.  Bishop  Burnet's  Exposition  shows  that  the  offices  were 
to  be  looked  to  for  the  explanation  of  the  articles,  where  they  were 
ambiguous.  In  1710  a  representation  was  made  by  the  Lower 
House  of  Convocation  to  the  Upper,  that  a  certain  work  had  been 
published  by  a  member  of  the  Church,  containing  articles  contrary 
to  the  liturgies.  Cranmer  speaks  of  the  confirmation  which  the 
Articles  receive  from  the  liturgies.  That  also  appears  from  the 
80th  and  57th  canons.  The  rubric  was  added  in  the  reign  of 
Charles  II.  It  was  true  that  the  offices  had  been  submitted  to 
Martyr  and  Bucer,  who  were  Calvinists ;  but  the  office  of  baptism 
was  drawn  up  by  Bucer  in  conjunction  with  Melancthon,  who 
certainly  was  not  then  a  Calvinist ;  and,  in  fact,  was  taken  from  a 
form  used  by  Luther.  Waterland,  in  bis  Inquiry  on  Infant  Com- 
munion, contends  against  the  doctrine  of  communion  being  neces- 
sary to  an  infant  baptised.  Bishop  Davenant  admitted  that 
original  sin  was  remitted  to  all  children  who  were  baptised.  Dr. 
Samuel  Ward  said  that  grace  was  conferred  on  all  who  presented 
no  bar,  and  infants  could  present  none  such.  BuUinger  cannot  be 
taken  to  be  an  authority  as  to  the  Church  of  England.  NowelPs 
Catechism  is  precisely  in  the  terms  of  the  Church  Catechism.  As 
to  the  hypothesis,  that  many  of  the  dogmatic  expressions  were  only 
to  be  taken  in  a  charitable  sense,  as  expressing  a  hope,  how  could 
that  be  held  in  the  Office  of  Visitation  of  the  Sick,  where  absolu- 
tion was  only  to  be  given  in  case  of  repentance  ?  The  offices  of  the 
Church  are  four  in  number — public  baptism,  private  baptism,  aduU 
baptism,  and  confirmation.  That  of  adult  baptism  was  only  framed 
after  the  Savoy  Conference ;  the  others  were  substantially  the  same 
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as  when  they  were  originally  framed.  When  the  first  Service-book  gobham 
of  Edward  VI.  was  framed,  the  Article  on  baptism  was  that  of  1586,  jug  bishop 
not  of  1562;  it  was  therefore  impossible  that  the  service  could  opExkter. 
have  been  framed  as  was  contended  on  the  other  side.  The  second 
Service-book  was  of  1651,  and  Bacer  was  consulted  on  that ;  but 
little  alteration  was  made:  Lawrence's  Bamp.  Lect.  Alterations 
were  again  made  by  Elizabeth  in  the  Prayer-book,  not  affecting  the 
office  of  baptism.  When  James  came  to  the  Throne  the  Millenary 
petition  was  presented  complaining  of  the  office,  not  of  the  doctrine, 
of  baptism,  the  complaint  being  that  the  Articles  and  doctrines  of 
the  Church  were  Galvinistic ;  but  they  were  not  reformed  at  the 
Hampton  Court  Conference.  The  only  attempt  to  reform  them  was 
in  1645  by  the  Long  Parliament,  who  introduced  Calvinistic  forms, 
in  which  it  was  remarkable  that  the  word  "rena<u«*' was  trans- 
lated in  one  place  "regenerated,"  and  in  another  "baptised." 
After  the  Restoration  came  the  Savoy  Conference,  at  which  the 
present  Book  of  Common  Prayer  was  established.  The  Presby- 
terian Commissioners  then  objected  to  parts  of  the  office  of  baptism 
affecting  spiritual  regeneration ;  but  the  Bishops  then  insisted  that 
baptism  was  regeneration.  The  present  liturgy  was  then  sanctioned 
by  Parliament  in  the  Act  of  Uniformity.  Most  of  the  alterations 
made  were  in  opposition  to  the  Presbyterians:  2  Cardw.  Conf. 
S07.  One  alteration  was,  however,  made.  Previous  to  the  Con- 
ference the  office  was  prefaced  by  the  rubric,  "Children,  being 
baptised,  are  undoubtedly  saved,"  which  was  altered,  and  the 
present  rubric  placed  at  the  end. 

Badeley  (with  Addams)  : 

We  maintain  that  the  Articles  and  formularies  of  the  Church  of 
England  are  to  be  used  concurrently,  and  that  the  Prayer-book  is 
to  be  used  as  an  explanation  where  the  Articles  are  not  explicit. 
Forms  of  prayer  are  the  strongest  evidence  of  the  belief  of  any 
Church ;  many  of  them  are  actual  declarations,  as  in  the  preface  to 
the  Office  of  the  Communion  appointed  for  Trinity  Sunday,  and  in 
the  Litany,  where  there  are  express  declarations  of  belief  in  the 
Trinity:  Collect  8th  Sunday  after  Trinity;  Jeremy  Taylor's 
Works,  Heber's  ed.,  vol.  7,  p.  875.  The  maxim  "  lex  orandi  lex 
ci-edendi''  occurs  in  some  capitula  of  early  date:  Barduin's 
Councils,  vol.  1,  p.  1257.  Li  Selden's  Table  Talk  is  a  passage  to 
the  same  effect — "  There  is  no  Church  without  a  liturgy,"  &c. 
The  Book  of  Common  Prayer  is  also  imposed  on  every  minister  by 


784  1849.     R  C.     14  JURIST,  445—446.  [r.r. 


GoRHAM      the  Act  of  Uniformity,  Car.  II.;  he  must  give  his  "anfeigned 
thb  Bishop   assent  and  consent "  to  everything  contained  in  it,  and  may  be 
OP  ExETBB.    proceeded  against  if  he  preaches  contrary  doctrine.    The  previous 
C  '^^^l      Acts  of  Uniformity  ♦(2  &  8  Edw.  VI.  c.  1 ;  5  &  6  Edw.  VI.  c  1  ; 
1  Eliz.  c.  2)  are  all  to  the  same  effect,  and  refer  to  the  same  book. 
The  51st,  59th,  and  78rd  canons  of  1608  are  to  the  same  effect,  and 
these  canons  are  still  binding:  Middleton  v.  Croft (1).    The  Prayer- 
book  comprehends  the  rabric  which  prescribes  the  reading  of  the 
Catechism,  which  is  a  solemn  declaration  of  the  doctrines  of  the 
Gharch.    The  Prayer-book,  being  affirmed  by  a  statute  later  than 
the  Articles,  must  rather  be  taken  to  control  the  Articles,  and  to 
explain  the  Articles,  which  are  in  many  instances  not  drawn  with 
precision,  as  the  25th  and  the  11th.    Many  things  are  not  touched 
by  the  Articles,  as  the  office  of  the  Holy  Ghost,  the  existence  of 
Satan,  and  the  duty  of  public  prayer. 

(Bishop  of  London  :  It  was  not  denied  by  the  other  side  that 
any  distinct  enunciation  of  doctrine  in  the  Prayer-book  was  not  to 
be  disputed.) 

The  Articles  and  formularies  of  the  Church,  or  at  least  the  latter, 
do  distinctly  declare  the  doctrine  of  the  spiritual  and  uncon- 
ditional regeneration  of  infants  in  baptism.  The  25th  Article 
treats  of  the  sacraments  generally,  and  as  being  the  channels  of 
grace.  The  expression  used  in  the  Latin  is  "signa,**  which  is 
stronger  than  the  English  word  ''  sign,"  and  is  by  the  fathers  and 
ecclesiastical  writers  used  differently  from  ^*  signaaihtniy*'  and  is 
appropriated  to  the  sacraments,  as  distinguished  from  mere  out- 
ward ordinances:  St.  Zeno,  ed.  Verona,  1789,  Facciolati.  By 
the  27th  Article,  baptism  is  declared  to  be  a  ''  signum  "  of  regenera- 
tion, by  which,  "  tanquam  per  inatrumentum,**  these  benefits  are 
actually  conferred.  In  the  25th  Article  the  same  words  are  used  as 
to  both  sacraments,  and  no  one  ever  doubted  that  the  sacrament  of 
the  Lord's  Supper  was  efficacious  to  those  who  rightly  receive  it 
There  can  be  but  two  classes  of  recipients — those  who  receive  it 
worthily,  and  those  who  receive  it  unworthily:  now  the  Article 
declares  that  the  baptism  of  young  children  is  most  agreeable  with 
the  institution  of  Christ,  and  it  is  absurd  to  say  that  the  infant  is 
an  unworthy  recipient  if  his  baptism  is  agreeable  with  the  institu- 
tion of  Christ.    Again,  in  the  9th  Article  it  is  said  that  original  sin 

(1)  Cas.  t.  Hardw.  57. 
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remains  even  in  those  that  are  regenerated;  and  afterwards,  Qobham 
''  although  there  is  no  condemnation  for  them  that  believe  and  are  thb  bishop 
baptised ; "  which  shows  that,  in  the  opinion  of  the  framers  of  the  ^^  Exktkk. 
Articles,  baptism  and  regeneration  are  convertible  terms.  In  the 
15th,  ''  although  baptised  and  born  again.*'  In  the  16th,  it  is  to 
be  understood  that  the  Holy  Spirit  is  received  in  baptism,  other- 
wise the  question  could  not  be  raised.  I  consider  it,  therefore, 
clear,  that  every  Article  on  the  subject  is  clear  and  consistent,  and 
that  on  the  Articles  alone  baptism  must  be  held  to  be  regeneration  ; 
but  it  is  placed  beyond  all  doubt  by  the  five  formularies  of  the 
Prayer-book.  In  the  Office  of  Baptism  of  Infants,  "None  can 
enter  into  the  kingdom  of  heaven  except  he  be  regenerate  and  bom 
anew  of  water  and  of  the  Holy  Ghost" — '' that  he  may  be  baptised 
with  water  and  the  Holy  Ghost,  and  received  into  Christ's  holy 
Church  " — "  that  He  will  wash  him,  and  sanctify  him  with  the  Holy 
Ghost,  that,  being  delivered  from  God's  wrath,  he  may  be  received 
into  the  ark  of  Christ's  Church."  "  We  call  upon  Thee  for  this 
infant,  that  he,  coming  to  Thy  holy  baptism,  may  receive  remis- 
sion of  his  sins  by  spiritual  regeneration."  Can  words  be  more 
explicit  ?  So  also  in  the  exhortation  founded  on  the  Gospel :  there 
is  no  doubt  expressed,  but  that  the  infant  is  a  worthy  recipient — no 
other  qualification  alluded  to.  So  also  in  the  prayers.  Then  after 
the  baptism,  **  Seeing  now  that  this  child  is  regenerate  "  &c. ;  an 
expression  about  which  there  can  be  no  doubt.  And  in  the  thanks- 
giving, '*  We  yield  Thee  hearty  thanks  that  it  hath  pleased  Thee  to 
regenerate  this  infant  with  Thy  Holy  Spirit,  to  receive  him  for 
Thine  own  child  by  adoption,  and  to  incorporate  him  into  Thy  holy 
Church."  The  Office  of  Private  Baptism  is,  if  possible,  more  explicit. 
It  shows  that  sponsors  are  not  requisite,  that  crossing  is  not 
requisite,  and  that  the  use  of  water  and  proper  words  is  sufficient  to 
confer  on  the  infant  the  full  benefit  of  the  sacrament,  as  appears 
by  the  thanksgiving.  Then  the  certificate,  ''  that  the  child  is  now, 
by  the  laver  of  regeneration  in  baptism,  received  into  the  number 
of  the  children  of  God ;  "  and  in  the  prayer  are  words  to  the  same 
effect.  In  the  Office  of  Baptism  of  such  as  are  of  Biper  Tears, 
''faith  and  repentance  "  are  required;  in  the  case  of  infants  there 
are  no  conditions.  Then  in  the  Catechism  the  declaration  is 
explicit — "  my  baptism,  wherein  I  was  made  a  member  of  Christ," 
&c.  Then,  in  the  definition  of  a  sacrament,  baptism  is  declared  to 
be  the  instrument  by  means  of  which  these  benefits  are  conferred. 
It  was   contended   that  the  words  "  given  unto  us "  applied  to 
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OoRHAM      "  Bign,"  and  not  to  grace ;  but  from  Latin,  Greek,  French,  and 

Tub  Bishop    Spanish  translations,  that  appears,  from  the  genders,  not  to  be  the 

OF  BxBTBB.    ^gg     rphe  Catcchism  then  goes  on  to  say,  that,  by  the  "  inward 

and  spiritual  grace,"  we  are  "  made  the  children  of  grace."     In 

the  Homilies  of  Common  Prayer  and  the  Sacraments,  near  the 

beginning,  "  Now,  with  like  or  more  brevity,"  &c. 

(Lord    Campbell:    How    old  is    the    expression    "prevenient 
grace?") 

I  never  heard  of  it  as  applied  to  baptism  before :  the  expression 
"  preventing  grace  "  is  used  in  the  Articles  and  elsewhere.  Then, 
as  to  the  question  of  "  opus  operatum^'*  the  term  has  been  much 
misunderstood.  Most  of  our  divines  have  considered  it  as  implying 
that  a  person  receives  the  benefit  of  a  sacrament  sine  bono  motu 
utentis :  that  is  not  so,  as  appears  by  the  -Bohemic  Confession : 
Corp.  Lyb.  Symb.  800,  Augusti,  1827.  This  shows  that  it  could 
only  have  reference  to  adults,  as  they  alone  were  capable  of  bomu 
motus ;  whereas,  all  that  can  be  said  of  an  infant,  according  to  the 
expression  of  St.  Augustin,  was  '^  obicem  non  poniC  In  the  26th 
Article  of  1552  was  notice  of  the  opus  itperatum,  but  only  as  relates 
to  adults ;  and  even  that  passage  was  omitted  in  1562.  As  far  as 
relates  to  infant  baptism,  there  is  no  difference  between  the  doc- 
trines of  the  Church  of  England  and  that  of  Bome.  If  the  rite  is 
duly  performed,  the  baptism  is  efficacious  to  worthy  receivers. 
Now,  if  infants  are  not  worthy,  they  must  be  necessarily  unworthy, 
and  therefore,  by  the  25th  Article,  "  purchase  to  themselves  damna- 
tion," which  it  is  impossible  to  hold;  else  what  is  the  state  of 
parents  who  bring  children  to  be  baptised  ?  How  can  the  parents 
know  whether  there  has  been  this  act  of  prevenient  grace  ?  Besides, 
the  Church  pronounces  that  she  will  receive  infants,  and  therefore 
it  cannot  be  supposed  that  they  are  unworthy.  The  child,  it  is 
true,  promises  by  its  sponsors,  but  these  promises  are  not  of  the 
essence  of  the  sacrament,  which  is  conferred  absolutely.  Sup- 
posing baptism  not  to  confer  these  benefits,  what  does  confer  them, 
when  are  they  conferred,  and  what  is  the  state  of  the  child  in  the 
meantime?  If  baptism  does  not  confer  them,  how  can  it  be 
**efficax  signum  f  "  When  a  child  dies,  not  having  committed  sin, 
Mr.  Gorham  holds  that  as  evidence  that  the  child  has  received 
prevenient  grace,  and  is  regenerate.  Now,  the  Church,  as  we  con- 
tend, always  held  that  such  children  were  saved  by  reason  of  their 
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baptism,  as  appears  from  the  rubric.  Where  is  any  condition 
expressed  ?  In  the  case  of  adults,  the  office  of  baptism  admits  and 
recognises  a  condition,  but  never  in  the  case  of  infants.  In  the 
office  of  marriage  is  a  condition,  ''  so  many  as  are  coupled  together 
otherwise  than  God's  Word  doth  allow,  are  not  joined  together  by 
God."  In  the  case  of  the  burial  service  there  is  not  a  distinct 
enunciation,  but  the  expression  of  a  hope ;  and  that  office  is  not  to 
be  used  for  such  as  die  unbaptised  or  excommunicate.  There  is  no 
room  for  the  hypothesis  of  a  charitable  construction  in  the  case  of 
baptism.  Why  is  it  not  said  in  the  office  of  baptism,  "  our  hope 
is,  that  this  child  is  regenerate  ?  "  The  Articles  must  be  subscribed 
unconditionally  (Go.  4  Inst.  828) ;  buk  here  Mr.  Gorham  supposes 
prevenient  grace  as  a  condition  to  the  ^benefit  of  baptism.  The 
doctrine  for  which  I  contend  has  always  been  that  of  the  Church 
from  the  earliest  times ;  and  the  Church  of  England  is  bound  to 
refer  to  the  authority  of  the  primitive  Church,  and  of  the  fathers, 
and  to  the  traditions  of  the  Church :  Jewel's  Apology,  near  the 
end,  ''  Accessimus  autem,"  &c. ;  Canons  of  1571,  ''  Imprimis  vero 
videbunt,"  &c. ;  Brett  on  Tradition,  c.  1.  The  General  Councils  are 
also  to  be  appealed  to :  1  Eliz.  c.  1 ;  Wall  on  Infant  Baptism,  50; 
Bingham's  Antiquities  of  the  Christian  Church,  b.  11 ;  Hermas,  in 
Wall,  50;  Justin  Martyr,  Wall,  c.  2;  St.  Irenseus,  Contra  HsBreses, 
lib.  2,  c.  22,  s.  4,  in  Wall,  c.  8 ;  Clemens  Alexandrinus  Psedag., 
lib.  1,  c.  6,  in  Wall,  c.  8 ;  Origen,  Hom.  14,  Ben.  ed.,  vol.  8,  p.  948 ; 
St.  Cyprian,  Ep.  to  Jubianus ;  St.  Gregory  Naz.,  Ben.  ed.,  vol.  1, 
p.  602 ;  St.  Zeno,  48rd  Sermon ;  Council  of  Carthage,  1  Hard. 
147;  8Eouth'sRel.  Sac.  74;  Council  of  Milevis,  1  Hard.  1217; 
St.  Augustin,  Ben.  ed..  Yen.  1788,  vol.  10,  pp.  7,  14,  86,  68,  466 ; 
vol.  2,  p.  268,  p.  198,  App.  Every  volume  of  St.  Augustin  abounds 
with  authorities  to  the  same  effect.  The  Commissioners  in  the 
reign  of  Charles  II.  were  directed  to  refer  to  the  ancient  liturgies, 
which  are  collected  in  Martene  De  Antiquis  Eccl.  Bit.,  and  Asse- 
mani  Cod.  Lit.  Eccl.  Un.,  in  which  last  is  one  of  the  oldest  sacra- 
mentaries — that  of  Gelasius,  which  is  quite  in  harmony  with  our 
own ;  so  also  are  those  at  p.  6  of  Assemani,  and  pp.  84,  40,  48,  75, 
129,  211,  222,  some  of  which  are  forms  used  in  the  Greek  Church. 


QORHAM 

t. 
The  Bishop 
of  exbteb. 


[  •i^^  ] 


(Db.  Lushinoton  :   Do  these  authorities  amount  to  more  than 
saying,  that  baptism,  with  the  grace  of  God,  effects  regeneration  ? 


Bishop  of  London  :  You  do  not  mean  to  say  that  the  outward 
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GoRHAic      and  visible  sign,  without    the   inward    and    spiritaal    grace,  is 
The  Bishop    sufficient  ?) 

OF  £XBTBR. 

I  do  not  separate  the  sign  from  the  thing  signified.    Whatever  may 
be  the  case  with  adults,  I  contend   that  with  infants  the  thing 
signified  accompanies  the  sign :  8  Assemani,  15,  68,  74,  which  are 
Eastern  forms.     The  same  has  been  the  doctrine  of  the  English 
Church :  5  Bede's  Com.  on  c.  xvi.  of  St.  Mark,  and  on  c.  iii.  of 
St.  John;  Canons  in  Spelman's  Concilia,  vol.  1,  pp.  188,  268,  594  ; 
vol.  2,  pp.  141,  166,  352,  445 ;    Pupilla  Oculi,  part  2 ;    Baptismua 
Fluminis  &c. ;  Effectus  Baptismi  &c. ;    1  Haskell's  Mon.  Bit  EccL 
Angl.  18,  75.    Such,  then,  having  been  the  doctrine  of  the  Church, 
we  will  now  come  to  the  period  of  the  Beformation :  The  Articles 
of  1586,  given   in   Formularies  of  Faith,  by  Bishop  Lloyd,  on 
"  Sacrament  of    Baptism,"   "  Institution   of    a  Christian    Man," 
'^  Necessary  Doctrine    and    Condition   for  any  Christian    Man," 
(Lloyd,  258) ;    Cranmer's  Catechism,  from  which  it  appeared  that 
Cranmer  never  changed  his  opinion  on   this  point;    Lee,   182, 
187,  Oxford  edition.     As  to  Bucer  and  Peter  Martyr,  Peter  Martyr 
held  doctrines  as  to  baptism  inconsistent  with  those  of  the  Church. 
Bucer  held  on  many  points  Catholic  doctrines,  and  agreed  as  to 
baptism :    Corp.   Lib.    Symb.,  Augusti,   851 ;    Ep.  of    Christian 
Doctrine  and  Beligion  ;    En.  in  Ev.  Matthsei,  c.  xix. ;    John,  c.  iiL 
Melancthon  did  not  differ  on  these  points  from  Bucer ;   and  these 
are  said  to  have  been  Cranmer's  advisers ;  and  I  deny  that  they 
were  Calvinists,  or  that  Cranmer  held  Calvinistic  opinions.    In  the 
first  Prayer-book  of  Edward  VI.  of  1549,  Cranmer  adopts  the 
ancient  prayers  and  doctrine;    but  whatever  were  his  views,  we 
must  be  bound  by  the  expressions  used,  which  can  no  more  be 
controlled  by  proof  of  what  were  his  opinions,  than  an  Act  of 
Parliament  by  proof  of  the  opinions  of  the  members.    We  then 
come  to  the  Articles  of  1552,  which  are  nearly  in  the  same  words  as 
those  of  1562.    In  the  second  Prayer-book  of  Edward  YI.  is  the 
same  doctrine.     So  matters  went  on  till  the  Hampton  Court  Con- 
ference, where  the  discussions  which  took  place  between  the  Com- 
missioners and  the  Nonconformists  show  what  was  the  opinion  of 
the  Commissioners.    The  opinions  of  Bradford,  as  appears  by  his 
works,  published  by  the  Parker  Society,  were  also  that  baptism  was 
regeneration.     Such  were  the  opinions  of  Peter  Martyr  and  of 
Bidley :  Bayford's  Speech,  107,  158.    As  to  Bullinger's  Decades, 
which  were  cited  on  the  other  side,  they  were  never  authorised  by 
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the  Church,  and  contain  doctrines  most  offensive  and  heretical.  It  gobhah 
is  true,  that,  by  the  order  of  1586,  clergymen  were  ordered  to  study  thb^bishop 
them ;  but  so  they  have  been  ordered  to  provide  themselves  with 
Pox's  Book  of  Martyrs,  which  is  full  of  errors ;  and  so  with  Card- 
well's  Synodalia ;  and  yet  these  books  cannot  be  supposed,  there- 
fore, to  be  rendered  authorities.  In  Mr.  Gorham's  answer  is  an 
express  statement,  (p.  71),  that  when  the  promises  are  made  by  the 
sureties,  ''it  is  always  with  an  express  reservation,  if  these  promises 
are  not  fulfilled,  that  the  blessing  is  not  conferred."  Now,  the 
Church  most  distinctly  declares,  that  in  the  case  of  all  infants  the 
blessing  is  received  :  the  infant  may  forfeit  it,  but  has  received  it. 
No  sponsors  are  necessary  :  regeneration  is  effected,  and  the  full 
grace  of  baptism  received,  by  the  mere  administration  of  the 
sacrament  with  water,  and  the  invocation  of  the  Holy  Trinity. 

Turner,  in  reply  : 

It  has  been  stated  that  there  has  been  no  alteration  in  the  Articles 
on  this  subject  since  the  Reformation,  but  this  is  not  so.  In  the 
Articles  on  baptism  of  1552,  the  words  "  or  not  else  "  are  omitted, 
and  the  words  "  rightly  received  **  inserted.  Remission  of  sin  was 
an  act  done  for  us;  regeneration  was  an  act  in  us.  Does  the 
argument  that  infants  are  worthy  recipients  rest  on  more  than 
assumption  ?  Are  we  entitled  to  assume  that  it  is  the  will  of  the 
Almighty  that  every  infant  shall  be  a  worthy  recipient  ?  It  has 
been  said  that  ^^renatus**  had  been  translated  both  "regenerated" 
and  "  baptised ;"  but  can  that  outweigh  the  argument  derived  from 
the  change  in  the  Articles  of  1662  from  those  of  1586  ?  The  words 
in  the  Latin  are,  ^^renatia  et  credentibus" — thus  showing  that  they 
could  not  apply  to  infants.  Then  as  to  the  authority  of  the  Prayer- 
book.  The  statute  of  the  13  Eliz.  had  not  been  noticed.  The 
Prayer-book  was  in  the  Articles  of  1652,  but  not  in  those  of  1562. 
According  to  the  doctrine  of  the  other  side,  if  an  adult  came  to  the 
font  hypocritically,  and  was  duly  baptised,  and  then  died,  he  was 
saved. 

(LoBD  Lanodale  :  Suppose  the  adult  afterwards  repented,  would 
his  baptism  not  be  effectual  then  ?) 

Archbishop  Lawrence  considered  that  infants  were  not  eternally 
condemned  for  original  sin,  and  that  doctrine  was  the  doctrine  of 
the  Church  of  Home  till  the  Council  of  Trent.  We  consider  that 
the  doctrine  of  opvs  operatum  applies  to  adults  and  infants  alike. 

47—2 
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OORHAM 
r. 

The  Bishop 

OF  EXSTSB. 

1850. 
March  8. 


[•448] 


Lord  Lanodalb  delivered  judgment : 

This  is  an  appeal  by  the  Bev.  George  Cornelius  Grorham  agamst 
the  sentence  of  the  Dean  of  the  Arches  Court  of  Canterbury,  in  a 
proceeding  termed  a  duplex  querela,  in  which  the  Bight  Bev.  the 
Lord  Bishop  of  Exeter,  at  the  instance  of  Mr.  Gorham,  was  called 
upon  to  show  cause  why  he  had  refused  to  institute  Mr.  Gorham  to 
the  vicarage  of  Brampford  Speke.  The  Judge  pronounced  that  the 
Bishop  had  shown  sufficient  cause  for  his  refusal,  and  thereupon 
dismissed  him  from  all  further  observance  of  justice  in  the  premises; 
and,  moreover,  condemned  Mr.  Gorham  in  costs.  From  this 
sentence  Mr.  Gorham  appealed  to  her  Majesty  in  Council.  The 
case  was  referred  by  her  Majesty  to  this  Committee.  It  has  been 
fully  heard  before  us ;  and,  by  the  direction  of  her  Majesty,  the 
hearing  was  attended  by  my  Lords  the  Archbishops  of  Canterbury 
and  York,  and  the  Bishop  of  London,  who  are  members  of  her 
Majesty's  Privy  Council.  We  have  the  satisfaction  in  being 
authorised  to  state,  that  the  Most  Bev.  Prelates  the  Archbishops  of 
Canterbury  and  of  York,  after  having  perused  copies  of  this  judg- 
ment, have  expressed  their  approbation  thereof.  The  Bishop  of 
London  does  not  concur.  The  facts,  so  far  as  it  is  necessary  to 
state  them,  are  as  follows : 

Mr.  Gorham,  being  vicar  of  St.  Just-in-Penwith,  in  *the  diocese 
of  Exeter,  on  the  2nd  November,  1847,  was  presented  by  her 
Majesty  to  the  vicarage  of  Brampford  Speke,  in  the  same  diocese,  and 
soon  afterwards  applied  to  the  Lord  Bishop  of  Exeter  for  admission 
and  institution  to  the  vicarage.  The  Bishop,  on  the  18th  November, 
caused  Mr.  Gorham  to  be  informed  that  his  Lordship  felt  it  his  duty 
to  ascertain,  by  examination,  whether  Mr.  Gt)rham  was  sound  in 
doctrine,  before  he  should  be  instituted  to  the  vicarage  of  Bramp- 
ford Speke.  The  examination  commenced  on  the  17th  December, 
and  was  continued  at  very  great  length  for  five  days  in  the  same 
month  of  December,  and  (after  some  suspension)  for  three  more 
days  in  the  following  month  of  March.  The  questions  proposed  by 
the  Bishop  related  principally  to  the  sacrament  of  baptism,  and 
were  very  numerous,  much  varied  in  form,  embracing  many  points 
of  difficulty,  and  often  referring  to  the  answers  given  to  previous 
questions.  Mr.  Gorham  did  not  at  first  object  to  the  nature  of  this 
examination,  but  during  its  progress  he,  at  various  times,  remon- 
strated against  the  manner  in  which  it  was  conducted,  and  the 
length  to  which  it  extended.  We  are,  however,  relieved  from  the 
necessity  of  considering  whether  he  could  or  could  not  lawfully  have 
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declined  to  sabmit  to  such  a  course  of  examination,  because  he  did,  Gorham 
in  fact,  answer  nearly  all  the  questions,  and  no  complaint  is  made  thk  Bishop 
of  his  not  having  answered  them  all.  The  examination  being  con-  °^  Bxktbii. 
eluded,  the  Bishop  refused  to  institute  Mr.  Gorham,  for  the  reason 
(as  stated  in  the  notification)  that  '*  he  had,  upon  the  examination, 
found  Mr.  Gorham  unfit  to  fill  the  vicarage,  by  reason  of  his  hold- 
ing doctrines  contrary  to  the  true  Christian  faith,  and  the  doctrines 
contained  in  the  Articles  and  formularies  of  the  United  Church  of 
England  and  Ireland,  and  especially  in  the  Book  of  Common 
Prayer,  and  administration  of  the  sacraments,  and  other  rites  and 
ceremonies  of  the  Church,  according  to  the  use  of  the  United  Church 
of  England  and  Ireland."  Mr.  Gorham,  being  refused  institution, 
commenced  proceedings  in  the  Arches  Court  of  Canterbury ;  and, 
at  his  promotion,  a  monition  with  intimation  issued  on  the  15th 
June,  1848,  and  thereby  the  Bishop  was  monished  to  admit 
Mr.  Gorham  to  the  vicarage,  and  to  institute  and  invest  him 
therein,  or  otherwise  to  appear  to  show  cause  why  Mr.  Gorham 
should  not  be  admitted  and  instituted  by  the  Official  Principal  of  the 
Arches  Court  of  Canterbury.  After  litigation  had  thus  commenced, 
and  Mr.  Gorham  had  called  upon  the  Bishop  to  state  why  institu- 
tion was  refused,  it  became  evident  that  the  reasons  must  be 
considered  upon  legal  principles;  and  it  was  to  be  expected  that 
both  parties  would  require  a  strict  and  formal  proceeding,  in  which 
the  particular  unsound  doctrine  imputed  to  Mr.  Gorham  would 
have  been  distinctly  alleged.  Unfortunately,  this  course  was  not 
adopted.  The  Bishop  prayed  to  be  heard  on  petition ;  and  in  his 
act  on  petition  he  stated  his  charge  against  Mr.  Gorham,  and 
alleged  that  it  appeared  to  him,  in  the  course  of  the  examination, 
that  Mr.  Gorham  was  of  unsound  doctrine  respecting  the  great  and 
fundamental  point  of  baptism,  inasmuch  as  Mr.  Gorham  held,  and 
persisted  in  holding,  that  spiritual  regeneration  is  not  given  or  con- 
ferred in  that  holy  sacrament — in  particular,  that  infants  are  not 
made  therein  members  of  Christ  and  the  children  of  God — contrary 
to  the  plain  teaching  of  the  Church  of  England  in  her  Articles  and 
liturgy,  and  especially  contrary  to  the  divers  offices  of  baptism,  the 
office  of  confirmation,  and  the  Catechism,  severally  contained  in  the 
Book  of  Common  Prayer,  and  administration  of  the  sacraments, 
and  other  rites  and  ceremonies  of  the  Church,  according  to  the  use 
of  the  United  Church  of  England  and  Ireland.  And  in  part  supply 
of  proof  of  the  premises,  the  Bishop  referred  to  a  book  written  and 
caused  to  be  printed  and  published  by  Mr.  Gorham,  containing, 
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GouBAu  amongst  other  things,  the  several  questions  put  by  the  Bishop  to 
Thk  bibuop  ^*  Gorham  in  the  course  of  the  examination,  and  Mr.  Gorham's 
OF  fixBTEK.  geveral  answers  to  the  same  questions.  Mr.  Gorham  made  no 
objection  to  the  mode  of  proceeding  by  act  on  petition,  but  put  in 
his  answer  thereto;  and  thereby,  after  alleging  that  the  book 
published  by  him,  and  brought  into  Court  by  the  Bishop,  contained 
a  full,  true,  and  accurate  account  of  all  the  questions  and  answers 
which  were  given  in  the  course  of  the  examination,  he  distinctly 
and  emphatically  denied  that  he,  in  his  examination,  did  maintain, 
or  had  at  any  time  maintained,  unsound  doctrine  respecting  the 
efficacy  of  the  sacrament  of  baptism,  or  that  he  had  held,  or 
persisted  in  holding,  any  opinions  thereon  at  variance  with  the 
plain  teaching  of  the  Church  of  England  in  her  Articles  and  liturgy; 
and  further,  explicitly  and  expressly  denied  that  he  either  held,  or 
persisted  in  holding,  that  infants  are  not  made  in  baptism  members 
of  Christ  and  the  children  of  God  ;  and  he  alleged  that  he  did  not 
maintain  any  views  whatever  contrary  to  the  true  doctrine  of  the 
Church  of  England,  as  dogmatically  determined  in  her  Articles, 
familiarly  taught  in  her  Catechism,  and  devotionally  expressed  in 
her  services,  it  having  been  his  desire  and  endeavour,  throughout 
the  examination,  to  explain  the  language  both  of  her  Articles  and 
liturgy,  in  compliance  with  the  express  directions  of  the  Church 
herself,  by  such  just  and  favourable  construction  as  would  secure 
an  entire  agreement,  not  only  of  each  with  the  other,  but  of  all 
alike,  with  the  plain  tenor  of  holy  Scripture,  declared  by  the  said 
Articles  to  be  of  paramount  and  absolute  authority.  The  Bishop 
replied  to  Mr.  Gorham*s  answer  generally.  The  book  published  by 
Mr.  Gorham  was  the  only  evidence  adduced  on  either  side ;  and 
with  such  allegations  as  are  contained  in  the  Bishop's  act  on 
petition,  and  Mr.  Gorham's  answer,  the  case  was  brought  on  to  be 
heard,  with  no  statement  on  the  part  of  the  Bishop  of  what  was,  in 
his  Lordship's  view,  the  true  doctrine  of  the  Church  of  England  in 
respect  of  the  efficacy  of  the  baptism  either  of  adults  or  infants,  nor 
any  specification  of  the  doctrine  imputed  to  Mr.  Gorham,  except  the 
general  charge  before  stated ;  and  no  distinct  statement  on  the  part 
of  Mr.  Gorham  of  what,  in  his  view,  is  the  true  doctrine  of  the 
Church  of  England,  what  is  the  particular  doctrine  which  he  him- 
self maintains  on  the  subject  in  question,  or  in  what  particulars,  or 
for  what  particular  expressions,  he  requires  the  just  and  favourable 
construction  which  he  considers  to  be  necessary  and  sufficient  to 
secure  the  entire  agreement  between  the  Articles  and  the  liturgy 
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and  his  doctrine.    As  this  form  of  pleading  was  acquiesced  in  on      Oorham 

both  sides,  neither  party  has  any  reason  to  complain  of  the  other ;    xhr  bishop 

but  those  who  are  called  upon  to  judge  of  the  matters  in  diflference   ^'  Bx«tbr, 

have  great  reason  to  complain,  that,  instead  of  their  attention  being 

directed,  as  it  ought  to  have  been,  to  specific  propositions  distinctly 

stated,  and  to  the  evidence  directly  applicable  to  those  propositions 

— instead  of  having  a  specific  and  precise  statement  of  that  which 

the  Bishop  alleged  to  be  the  doctrine  of  the  Church  of  England 

upon  the  matters  in  question,  and  upon  which  he  meant  to  rely, 

and  of  the  specific  doctrine  held  by  or  imputed  to  Mr.  Gorham,  and 

alleged  to  be  unsound — the  case  is  brought  forward  and  left  in  such 

a  form,  that,  without  being  supplied  with  any  allegations  distinctly 

stated,  or  any  issue  distinctly  joined,  we  are  called  upon  minutely 

and  accurately  to  examine  a  long  series  of  questions  and  answers — 

of  questions  upon  a  subject  of  a  very  abstruse  nature,  intricate, 

perplexing,  entangling,  and  many  of  them  not  admitting  of  distinct 

and  explicit  answers — of  answers  not  given  plainly  and  directly, 

but  in  a  guarded  and  cautious  manner,  with  the  apparent  view  of 

escaping  from  some  apprehended  consequence  of  plain  and  direct 

answers.    The  inconvenience  of  this  course  of  proceeding  is  so 

great,  and  the  difficulty  of  coming  to  a  right  conclusion  is  thereby 

so  unnecessarily  increased,  that,  in  our  opinion,  the  Judge  *below       [  *^^^  ] 

would  have  been  well  justified  in  refusing  to  pronounce  any  opinion 

upon  the  case  as  appearing  upon  such  pleadings,  and  in  requiring 

the  parties,  even  at  the  last  moment,  to  bring  forward  the  case  in  a 

regular  manner  by  plea  and  proof.     The  case  comes  before  us  in 

precisely  the  same  state ;   and  although  the  counsel  on  both  sides 

have  used  their  best  endeavours  to  remove  the  vagueness  and 

uncertainty  found  in  the  pleadings,  as  well  as  in  the  examination, 

and  have  thereby  much  assisted  us,  they  have  not  been  able  entirely 

to  remove  the  difficulty. 

In  considering  the  examination,  which  is  the  only  evidence,  we 
must  have  regard  not  only  to  the  particular  question  to  which  each 
answer  is  subjoined,  but  to  the  general  scope,  object,  and  character 
of  the  whole  examination ;  and  if,  under  circumstances  so  peculiar 
and  perplexing,  some  of  the  answers  should  be  found  difficult  to  be 
reconciled  with  one  another,  as  we  think  is  the  case,  justice  requires 
that  an  endeavour  should  be  made  to  reconcile  them  in  such  a 
manner  as  to  obtain  the  result  which  appears  most  consistent  with 
the  general  intention  of  Mr.  Gorham,  in  the  exposition  of  his 
doctrine  and  opinions.     Adopting  this  course,  the  doctrine  held 


OF  BXETKR. 
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GoBHAM  by  Mr.  Gorham  appears  to  as  to  be  this — that  baptism  is  a  sacra- 
The  Bishop  ment  generally  necessary  to  salvation,  bat  that  the  grace  of 
regeneration  does  not  so  necessarily  accompany  the  act  of  baptism 
that  regeneration  invariably  takes  place  in  baptism  ;  that  the  grace 
may  be  granted  before,  in,  or  after  baptism ;  that  baptism  is  an 
effectual  sign  of  grace,  by  which  God  works  invisibly  in  us,  bnt 
only  in  such  as  worthily  receive  it — in  them  alone  it  has  a  whole- 
some effect ;  and  that,  withoat  reference  to  the  qualification  of  the 
recipient,  it  is  not  in  itself  an  effectual  sign  of  grace ;  that  infants 
baptised,  and  dying  before  actual  sin,  are  certainly  saved,  but  that 
in  no  case  is  regeneration  in  baptism  unconditional.  These  being, 
as  we  collect  them,  the  opinions  of  Mr.  Gorham,  the  question 
which  we  have  to  decide  is,  not  whether  they  are  theologically 
sound  or  unsound — ^not  whether,  upon  some  of  the  doctrines 
comprised  in  the  opinions,  other  opinions  opposite  to  them  may 
or  may  not  be  held  with  equal  or  even  greater  reason  by  other 
learned  and  pious  ministers  of  the  Church — but  whether  these 
opinions  now  under  our  consideration  are  contrary  or  repugnant 
to  the  doctrines  which  the  Church  of  England,  by  its  Articles, 
formularies,  and  rubrics,  requires  to  be  held  by  its  ministers,  so 
that,  upon  the  ground  of  those  opinions,  the  appellant  can  lawfully 
be  excluded  from  the  benefice  to  which  he  has  been  presented. 
This  question  must  be  decided  by  the  Articles  and  liturgy,  and 
we  must  apply  to  the  construction  of  those  books  the  same  rules 
which  have  long  been  established,  and  are  by  the  law  applicable 
to  the  construction  of  all  written  instruments.  We  must  endeavour 
to  attain  for  ourselves  the  true  meaning  of  the  language  employed, 
assisted  only  by  the  consideration  of  such  external  or  historical 
facts  as  we  may  find  necessary  to  enable  us  to  understand  the 
subject-matter  to  which  the  instruments  relate,  and  the  meaning 
of  the  words  employed  (i).  In  our  endeavours  to  ascertain  the 
true  meaning  and  effect  of  the  Articles,  formularies,  and  rubrics, 
we  must  by  no  means  intentionally  swerve  from  the  old-established 
rules  of  construction,  or  depart  from  the  principles  which  have 
received  the  sanction  and  approbation  of  the  most  learned  persons 
in  times  past  as  being,  on  the  whole,  the  best  calculated  to 
determine  the  true  meaning  of  the  documents  to  be  examined. 
If  these  principles  are  not  adhered  to,  all  the  rights,  both  spiritual 
and  temporal,  of  her  Majesty's  subjects  would  be  endangered.    As 

(1)  This  passage  is  cited  by  Fak-      shire  County  Council  [1906]  2  K.  R 
WELL,  L.  J.,  H,  V.  West  Ridingof  York-      at  p.  717. 
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the  sabject-matter  is  doctrine,  and  its  application  to  a  particular     Gorham 
qoestion,   it  is  material    to   observe,   that  there   were  different   thr  Bishop 
doctrines  or  opinions  prevailing,  or  ander  discussion,  at  the  times    ^'  Bxbtbb. 
when  the  Articles  and  liturgy  were  framed,  and  ultimately  made 
part  of  the  law ;  but  we  are  not  to  be  in  any  way  influenced  by 
the  particular  opinions  of  the  eminent  men  who  propounded  or 
discussed  them,  or  by  the  authorities  by  which  they  may  be  sup- 
posed to  have  been  influenced,  or  by  any  supposed  tendency  to  give 
preponderance  to  Galvinistic  or  Arminian  doctrines.    The  Articles 
and  liturgy,  as  we  now  have  them,  must  be  considered  as  the  final 
result  of  the  discussion  which  took  place — not  the  representation 
of  the  opinions  of  any  particular  men,  Galvinistic,  Arminian,  or 
any  other,  but  the  conclusion  which  we  must  presume  to  have  been 
deduced  from  a  due  consideration  of  all  the  circumstances  of  the 
case,  including  the  sources  from  which  the  declared  doctrine  was 
derived,  and  the  erroneous  opinions  which  were  to  be  corrected. 
It  appears,  from  the  resolutions  and  discussions  of   the  Church 
itself,  and  from  the  history  of  the  time,  that,  from  the  first  dawn 
of  the  Reformation  until  the  final  settlement  of  the  Articles  and 
formularies,  the  Church  was  harassed  by  a  great  variety  of  opinions 
respecting  baptism  and  its  efficacy,  as  well  as  upon  other  matters 
of  doctrine.     The  Church,  having  resolved  to  frame  Articles  of  faith, 
as  a  means  of  avoiding  diversities  of   opinion  and  establishing 
consent  touching  true  religion,  must  be  presumed  to  have  desired 
to  accomplish  that  object  as  far  as  it  could,  and  to  have  decided 
such  of   the  questions  then  under  discussion  as  it  was  thought 
proper,  prudent,  and  practicable  to  decide ;  but  it  could  not  have 
intended  to  attempt  the  determination  of  all  the  questions  which 
had  arisen,  or  might  arise,  or  to  include  in  the  Articles  an  authorita- 
tive  statement   of  all   Christian   doctrine;   and   in   making  the 
necessary    selection   of   those  points   which    it   was   intended   to 
decide,  regard  was  had  to  the  points  which  were  deemed  to  be 
most  important  to  be  made  known  to,  and  to  be  accepted  by,  the 
members  of  the  Church,  and  to  those  questions  upon  which  the 
members  of  the  Church  could  agree,  and  that  other  points  and 
other  questions  were  left  for  future  decision  by  competent  authority, 
and  in  the  meantime  to  the  private  judgment  of  pious  and  con- 
scientious persons.     Under  such  circumstances  it  would  perhaps 
have  been  impossible,  even  if  it  had  been  thought  desirable,  to 
employ  language  which  did  not  admit  of  some  latitude  of  inter- 
pretation :    if    the  latitude  were  confined  within   such  limits  as 
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GoRHAM  might  be  allowed  without  danger  to  any  doctrine  necessary  to 
The  Bishop  salvation,  the  possible  or  probable  dijGference  of  interpretation  may 
OF  BxBTKR.  j^^yQ  Ij^qjj  designedly  intended,  even  by  the  framers  of  the  Articles 
themselves ;  and  in  all  cases  in  which  the  Articles,  considered  as  a 
test,  admit  of  different  interpretations,  it  must  be  held  that  any 
sense  of  which  the  words  fairly  admit  may  be  allowed,  if  that 
sense  be  not  contradictory  to  something  which  the  Church  has 
elsewhere  allowed  or  required;  and  in  such  a  case  it  seems 
perfectly  right  to  conclude,  that  those  who  impose  the  test, 
command  no  more  than  the  form  of  the  words  employed,  in 
their  literal  and  grammatical  sense,  conveys  or  implies,  and  that 
those  who  agree  to  them  are  entitled  to  such  latitude  or  diversity 
of  interpretation  as  the  same  form  admits.  If  it  were  supposed 
that  all  points  of  doctrine  were  decided  by  the  Church  of  England, 
the  law  could  not  consider  any  point  as  left  doubtful.  The  applica- 
tion of  the  law,  or  of  the  doctrine  of  the  Church  of  England,  to 
any  theological  question  which  arose,  must  be  the  subject  of 
decision ;  and  the  decision  would  be  governed  by  the  construction 
of  the  terms  in  which  the  doctrine  of  the  Church  is  expressed,  vis. 
the  construction  which  on  the  whole  would  seem  most  likely  to  be 
right.  But  if  the  case  be,  as  undoubtedly  it  is,  that  in  the  Church 
of  England  many  points  of  theological  doctrine  have  not  been 
decided,  then  the  first  and  great  question  which  arises  in  such 
cases  as  the  present  is,  whether  the  disputed  point  is  or  was  meant 
to  be  settled  at  all,  or  whether  it  is  left  open  for  each  member  of 
the  Church  to  decide  for  himself,  according  to  his  own  conscientious 
[  *460  ]  opinion.  If  there  be  any  doctrine  on  which  the  Articles  *are  silent, 
or  ambiguously  expressed  so  as  to  be  capable  of  two  meanings,  we 
must  suppose  that  it  was  intended  to  leave  that  doctrine  to  private 
judgment,  unless  the  rubrics  and  formularies  clearly  and  distinctly 
decide  it.  If  they  do,  we  must  conclude  that  the  doctrine  so 
decided  is  the  doctrine  of  the  Church.  But,  on  the  other  hand, 
if  the  expressions  used  in  the  rubrics  and  formularies  are 
ambiguous,  it  is  not  to  be  concluded  that  the  Church  meant  to 
establish  indirectly  as  a  doctrine  that  which  it  did  not  establish 
directly  as  such  by  the  Articles  of  faith — the  code  avowedly  made 
for  the  avoiding  of  diversities  of  opinions,  and  for  the  establishing 
of  consent  touching  true  religion.  We  must  proceed,  therefore, 
with  the  freedom  which  the  administration  of  the  law  requires, 
to  examine  the  Articles  and  the  Prayer-book,  for  the  purpose  of 
discovering  what  it  is,  if  anything,  which,  by  the  law  of  England, 
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or  the  doctrine  of  the  Church  of  England  as  by  law  established,      Gobham 
is  declared  as  to  the  matter  now  in  question,  and   to  ascertain   xhe  bishop 
whether  the  doctrine  held  by  Mr.  Gorham,  as  we  understand  it  to    ^^  ifixKTKB. 
be  disclosed  in  his  examination,  is  directly  contrary  or  repugnant 
to  the  doctrine  of  the  Church. 

Considering,  first,  the  effect  of  the  Articles  alone,  it  is  material 
to  observe,  that  very  different  opinions  as  to  the  sacrament  of 
baptism  were  held  by  different  promoters  of  the  Reformation,  and 
that  great  alterations  were  made  in  the  Articles  themselves  upon 
that  subject.  The  Articles  about  religion,  drawn  up  in  15S6,  state 
that  it  is  offered  unto  all  men,  as  well  infants  as  such  as  have  the 
use  of  reason,  that  by  baptism  they  shall  have  remission  of  sin 
and  the  grace  and  favour  of  God ;  that  the  promise  of  grace  and 
everlasting  life  (which  promise  is  adjoined  to  the  sacrament  of 
baptism)  pertaineth  not  only  to  such  as  have  the  gift  of  reason, 
but  also  to  infants,  innocents,  and  children,  and  that  they  ought, 
therefore,  and  must  needs  be  baptised  ;  and  that  by  the  sacrament 
of  baptism  they  do  also  obtain  remission  of  their  sin,  the  grace 
and  favour  of  God,  and  be  made  thereby  the  very  sons  and 
children  of  God,  insomuch  as  infants  and  children  dying  in  their 
infancy  shall  undoubtedly  be  saved  thereby,  and  else  not :  that 
infants  must  needs  be  christened,  because  they  be  born  in  original 
sin,  which  sin  must  needs  be  remitted,  which  cannot  be  done  but 
by  the  sacrament  of  baptism,  whereby  they  receive  the  Holy  Ghost, 
which  executes  His  grace  and  efficacy  in  them,  and  cleanseth  and 
purifieth  them  from  sin  by  His  secret  virtue  and  operation ;  and 
that  men  or  children,  having  the  use  of  reason,  and  willing 
and  desirous  to  be  baptised,  shall  by  the  virtue  of  that  holy 
sacrament  obtain  the  grace  and  remission  of  all  their  sins,  if  they 
shall  come  thereto  perfectly  and  truly  repentant  and  contrite  of  all 
their  sins  before  committed,  and  also  perfectly  and  constantly 
confessing  and  believing  all  the  Articles  of  our  faith  ;  and,  finally, 
if  they  shall  also  have  firm  credence  and  trust  in  the  promise  of 
God  adjoined  to  the  said  sacrament — that  is  to  say,  that  in  and 
by  this  said  sacrament  which  they  shall  receive,  God  the  Father 
giveth  unto  them,  for  His  Son  Jesus  Christ's  sake,  remission  of  all 
their  sins,  and  the  grace  of  the  Holy  Ghost,  whereby  they  be  newly 
regenerated  and  made  the  very  children  of  God,  &c.  In  the  book 
entitled  ''  A  Necessary  Doctrine  for  any  Christian  Man,"  and  called 
"  The  King's  Book,"  which  was  published  in  154S,  it  is  thus  stated 
— **  Because  all   men  be  born  sinners,"  "  and  cannot  be  saved 
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OoRHAM  without  remission  of  their  sin,  which  is  given  in  baptism  by  the 
The  Bishop  working  of  the  Holy  Ghost,  therefore  the  sacrament  of  baptism 
OP  KxBTEB.  jg  necessary  for  the  attaining  of  salvation  and  everlasting  life." 
''  For  which  causes  also  it  is  offered  and  pertaineth  to  all  men,  not 
only  such  as  have  the  use  of  reason,  in  whom  the  same  duly 
received  taketh  away  and  purgeth  all  kind  of  sins,  both  original 
and  actual,  committed  and  done  before  their  baptism ;  but  also  it 
appertaineth  and  is  offered  unto  infants,  which,  because  they  be 
bom  in  original  sin,  have  need  and  ought  to  be  christened,  whereby 
they,  being  offered  in  the  faith  of  the  Church,  receive  forgiveness 
of  their  sins,  and  such  grace  of  the  Holy  Ghost,  that  if  they  die 
in  the  state  of  their  infancy  they  shall  thereby  undoubtedly  be 
saved ;  because  as  well  this  sacrament  of  baptism,  as  all  other 
sacraments  instituted  by  Christ,  have  all  their  virtue,  efficacy,  and 
strength  by  the  Word  of  God,  which,  by  His  Holy  Spirit,  worketh 
all  the  graces  and  virtues  which  be  given  by  the  sacraments,  to  all 
those  that  worthily  receive  the  same."  The  Articles  of  1552  and 
1562  adopt  very  different  language  from  the  Articles  of  1586,  and 
have  special  regard  to  the  qualification  of  worthy  and  right  recep- 
tion. The  25th  Article  of  1562  distinctly  states,  that  in  such  only 
as  worthily  receive  the  same,  the  sacraments  have  a  wholesome 
effect  or  operation.  The  Article  on  baptism,  in  describing  the 
blessings  conferred  by  it,  speaks  only  of  those  who  receive  it 
rightly;  and  with  respect  to  infants,  instead  of  saying,  in  the 
language  of  the  Articles  of  1586,  that  "  they  obtain  remission  of 
their  sins  and  the  grace  and  favour  of  God  by  baptism,  and  that, 
dying  in  their  infancy,  they  shall  be  undoubtedly  saved  thereby, 
and  else  not,"  it  declares  only,  '*  that  the  baptism  of  young  children 
is  in  anywise  to  be  retained  in  the  Church,  as  most  agreeable  with 
the  institution  of  Christ ; "  stating  nothing  distinctly  as  to  the 
state  of  such  infants,  whether  baptised  or  not.  The  Articles  of 
1586  had  expressly  determined  two  points:  first,  that  baptised 
infants  dying  before  the  commission  of  actual  sin  were  undoubtedly 
saved  thereby ;  secondly,  that  unbaptised  infants  were  not  saved. 
The  Articles  of  1562  say  nothing  expressly  upon  either  point ;  but, 
not  distinguishing  the  case  of  infants  from  that  of  adults,  state  in 
general  terms  that  those  who  receive  baptism  rightly  have  the 
benefits  there  mentioned  conferred.  What  is  signified  by  right 
reception  is  not  determined  by  the  Articles.  Mr.  Gorham  says, 
that  the  expression  always  means  or  implies  a  fit  state  to  receive, 
viz.  in  the  case  of  adults  *'  with  faith  and  repentance,"  and  in  the 
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case  of  infants  *'  with  God's  grace  and  favour."     On  a  consideration      Gorham 

of  the  Articles,  it  appears  that,  besides  this  particular  point,  there   thr  Bishop 

are  others  which  are  left  undecided.    It  is  not  particularly  declared    opBxbtrb. 

what  is  the  distinct  meaning  and  efifect  of  the  grace  of  regenera-    . 

tion — whether  it  is  a  change  of  nature,  a  change  of  condition,  or 

a  change  of  the  relation  subsisting  between  sinful  man  and  his 

Creator;  and  there  are  other  points  which  may  very  plainly  be 

open  to  di£ferent  considerations  in  different  cases.     Upon  the  points 

which  were  left  open,  differences  of  opinion  could  not  be  avoided, 

even  amongst  those  who  sincerely  subscribed  to  the  Articles ;  and 

that  such  differences  amongst  such  persons  were  thought  consistent 

with  subscription  to  the  Articles,  and  were  not  contemplated  with 

disapprobation,  appears  from  a  passage  in  the  lioyal  Declaration 

now  prefixed  to  the  Articles,  and  which  was  first  added  in  the  reign 

of  King  Charles  I.,  long  after   the  Articles  were  finally  settled : 

**  Though  some  differences  have  been  ill  raised,  yet  we  take  comfort 

in  this,  that  all  clergymen  within  our  realm  have  always  most 

willingly  subscribed    to  the  Articles   established;    which   is  an 

argument  to  us  that  they  all  agree  in  the  true  usual  literal  meaning 

of  the  said  Articles,  and  that  even  in  those  curious  points  in  which 

the  present  differences  lie,  men  of  all  sorts  take  the  Articles  of  the 

Church  of  England  to  be  for  them ;  which  is  an  argument,  again, 

that  none  of  them  intend  any  desertion  of  the  Articles  established." 

If  the  Articles,  which  constitute  the  code  of  faith,  and  from  which 

any  differences   are    prohibited,  nevertheless  contain  expressions 

which  unavoidably  admit  of  different  constructions — and  members 

of  the  Church  are  left  at  liberty  to  draw  from  the  Articles  different 

inferences  in  matters  of  faith  not  expressly  decided,  and  upon  such 

points  to  exercise  their  private  judgments — we  may  reasonably  expect 

to  find  such  differences  of  opinion  allowable  in  the  interpretation  of 

*the  devotional  services,  which  were  framed,  not  for  the  purpose  of       [  *45i  ] 

determining  points  of  faith,  but  of  establishing  (to  use  the  expression 

of  the  statute  of  Elizabeth)  an  uniform  order  of  common  prayer, 

and  of  the  administration  of  the  sacraments,  rites,  and  ceremonies 

of  the  Church  of  England.    In  considering  the  Book  of  Common 

Prayer,  it  must  be  observed  that  there  are  parts  of  it  which  are 

strictly  dogmatical,  declaring  what  is  to  be  believed,  or  not  doubted ; 

parts  which  are  instructional ;  and  parts  which  consist  of  devotional 

exercises  and  services.     Those  parts  which  are  in  their  nature 

dogmatical  must  be  considered  as  declaratory  of  doctrine ;  but  as 

to  those  parts  which  are  devotional,  consisting  of  prayers  framed 
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GoRHAM  for  the  purpose  of  being  "  more  earnest,  and  fit  to  stir  Christian 
Thb  Bishop  people  to  the  due  honouring  of  Almighty  God,"  some  further  con- 
ofExktbb.  Bideration  is  necessary.  It  seems  to  be  properly  said,  that  the 
received  formularies  cannot  be  held  to  be  evidence  of  faith  or  of 
doctrine,  without  reference  to  the  distinct  declarations  of  doctrine 
in  the  Articles,  and  to  the  faith,  hope,  and  charity  by  which  they 
professed  to  be  inspired  or  accompanied ;  and  there  are  portions  of 
the  liturgy  which  it  is  plain  cannot  be  construed  truly  without 
regard  to  these  considerations.  For  the  proof  of  this,  the  instance 
which  seems  to  be  most  usually  cited,  and  which  is  conclusive,  is 
the  service  for  the  burial  of  the  dead.  So  far  as  our  knowledge  or 
powers  of  conception  extend,  there  are  and  must  be  at  least  some 
persons,  not  excommunicated  from  the  Church,  who,  having  lived 
lives  of  sin,  die  impenitent — ^nay,  some  who  perish  and  die  in  the 
actual  commission  of  flagrant  crimes;  yet  in  every  case,  in  the 
burial  service,  as  the  earth  is  cast  upon  the  dead  body,  the  priest 
is  directed  to  say,  and  does  say,  *'  Forasmuch  as  it  hath  pleased 
Almighty  God,  of  His  great  mercy,  to  take  unto  Himself  the  soul 
of  our  dear  brother  here  departed,  we  therefore  commit  his  body  to 
the  ground,  earth  to  earth,  ashes  to  ashes,  dust  to  dust,  in  sure  and 
certain  hope  of  the  resurrection  to  eternal  life ; "  and  thanks  are 
afterwards  given  "  for  that  it  hath  pleased  Almighty  God  to  deliver 
this  our  brother  out  of  the  miseries  of  this  sinful  world  ;  "  and  this 
is  followed  by  a  collect,  in  which  it  is  prayed,  "  that  when  we  shall 
depart  this  life  we  may  rest  in  God,  as  our  hope  is  that  this  our 
brother  doth."  The  hope  here  expressed  is  the  same '' sure  and 
certain  hope  of  the  resurrection  to  eternal  life "  which  is  stated 
immediately  after  the  expression,  **  it  hath  pleased  Almighty  God, 
of  His  great  mercy,  to  take  to  Himself  the  soul  of  our  brother  here 
departed.'*  In  this  service,  therefore,  there  are  absolute  expressions 
implying  positive  assertions  ;  yet  it  is  admitted  that  they  cannot  be 
literally  true  in  all  cases,  but  must  be  construed  in  a  qualified  or 
charitable  sense — ^justified,  we  may  believe,  by  a  confident  hope 
and  reliance  that  the  expression  is  literally  true  in  many  cases,  and 
may  be  true  even  in  the  particular  case  in  which  to  us  it  seems 
improperly  applied.  From  this  and  other  cases  of  the  like 
kind,  of  which  there  are  several  in  the  services,  it  seems  mani- 
fest  that  devotional  expressions,  involving  assertions,  must  not 
as  of  course  be  taken  to  bear  an  absolute  and  unconditional 
sense.  The  meaning  must  be  ascertained  by  a  careful  consideration 
of  the  nature  of  the  subject,  and  of  the  true  doctrine  applicable  to 
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it.    If  expreBsions  in  devotional  exercises  and  exhortations,  which     Gorham 

imply  or  convey  assertions  which  may  be  true  in  any  case,  and   xhe  bishop 

which  we  are  permitted  in  charity  to  hope  may  be  true  in  the    opExbtbr. 

particular  cases  to  which  we  are  directed  to  apply  them,  were  such 

that  the  assertions  must  be  accepted  as  universal  propositions 

necessarily  and  unconditionally  true  in  all  cases,  they  would  amount 

to  declarations  of  doctrine :  but  in  the  service  for  the  burial  of  the 

dead  such  implied  assertions  are  clearly  not  to  be  taken  to  be 

universal  propositions ;  and  it  is  plain  that  other  assertions  of  the 

like  kind,  in  other  services,  may  fall  within  the  same  category.    In 

the  Office  for  the  Administration  of  the  Public  Baptism  of  Infants, 

the  first  rubric  states  the  reason  why  it  is  convenient  that  the 

administration  should  be  when  the  most  number  of  people  come 

together.    The  reasons  are  stated   to  be,  "  as  well  for  that  the 

congregation  there  present  may  testify  the  receiving  of  them  that 

be  new  baptised  into  the  number  of  Christ's  Church,   and  also 

because,  in  the  baptism  of  infants,  every  man  present  may  be  put 

in  remembrance  of  his  own  profession  made  to  God  in  his  baptism." 

There  is  a  prayer  for  the  infant,  that  he  (being  delivered  from  wrath) 

may  be  received  into  the  ark  of  Christ's  Church,  and  being  steadfast 

in  faith,  joyful  through  hope,  and  rooted  in  charity,  may  so  pass 

the  waves  of  this  troublesome  world  that  he  may  come  to  everlasting 

life ;  another  prayer,  that  the  infant  coming  to  God's  holy  baptism 

may  receive  remission  of  his  sins  by  spiritual  regeneration;  an 

exhortation  to  the  congregation,  or  to  those  present,  not  to  doubt, 

but  earnestly  to  believe,  that  God  will  favourably  receive  the  present 

infant,  and  give  unto  him  the  blessing  of  eternal  life — *'  Wherefore, 

we  being  persuaded  of  the  goodwill  of  our  heavenly  Father  towards 

this  infant,  and  nothing  doubting  but  that  He  favourably  alloweth 

this  charitable  work  of  ours  in  bringing  this  infant  to  His  holy 

baptism,  let  us  faithfully  and  devotedly  give  thanks  to  Him ; "  and 

in  the  prayer  which  follows  it  is  thus  expressed — **  Give  Thy  Holy 

Spirit  to  this  infant,  that  he  may  be  born  again,  and  made  an  heir 

of  everlasting  salvation."    Before  the  ceremony  is  performed,  the 

sponsors  are  questioned,  and  make  their  answers ;  and  then  comes 

the  prayer,  in  which  it  is  said,  '*  Begard,  we  beseech  Thee,  the 

supplications  of  this  congregation ;    sanctify  this   water  to  the 

mystical  washing  away  of  sin,  and  grant  that  this  child  now  to  be 

baptised  therein  may  receive  the  fulness  of  Thy  grace,  and  ever 

remain  in  the  number  of  Thy  faithful  and  elect  children."     Thus 

studiously,  in  the  introductory  part  of  the  service,  is  prayer  made 
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for  the  grace  of  God,  that  the  child  may  receive  remiseion  of  his  sin 
by  spiritual  regeneration — so  firm  is  the  belief  expressed  that  God 
will  favourably  receive  the  infant — so  confident  is  the  negation  of  all 
doubt   but   that  God  favourably  alloweth  the  charitable  work  of 
bringing  the  infant  to  baptism.     All  this  is  before  the  ceremony  is 
actually  performed ;  and  after  the  baptism  has  been  administered, 
and  during  the  continuance  of  the  same  persuasion  and  the  same 
undoubting  confidence  of  a  favourable  reception  and  allowance,  the 
priest  is  directed  to  say,  '*  Seeing  now  that  this  child  is  regenerate 
and  grafted  into  the  Church,  let  us  give  thanks  unto  Almighty  God  for 
these  benefits ; "  and  after  repeating  the  Lord's  Prayer,  thanks  are 
thus  given — *'  We  yield  Thee  hearty  thanks  that  it  hath  pleased  Thee 
to  regenerate  this  infant  with  Thy  Holy  Spirit,  to  receive  him  for 
Thine  own  child  by  adoption,  and  to  incorporate  him  into  Thy  holy 
Church."    The  service  is  followed  by  the  rubric — "  It  is  certain  by 
God's  Word  that  children  which  are  baptised,  dying  before  they 
commit  actual  sin,  are  undoubtedly  saved."  And  to  the  short  form  for 
the  Administration  of  Private  Baptism  of  Children  in  Houses,  after 
a  thanksgiving  **  for  that  it  hath  pleased  God  to  regenerate  the 
infant  with  His  Holy  Spirit,  and  to  receive  him  as  His  own  child 
by  adoption,  and  to  incorporate  him  into  His  holy  Church,"  there 
is  appended  a  rubric — **  And  let  them  not  doubt  but  that  the  child 
so  baptised  is  lawfully  and  sufficiently  baptised,  and  ought  not  to 
be  baptised  again."    And  if  the  child  has  not  been  so  baptised  by 
the  minister  of  the  parish,  but  by  some  other,  the  minister  of  the 
parish  is  to  inquire  by  whom,  with  what  matter,  and  with  what 
words  the  child  was  baptised  ;  and  if  satisfied,  he  is  to  certify  that 
all  is  well  done,  and  that  the  child,  being  born  in  sin,  and  in  the 
wrath  of  God,  is  now,  by  the  laver  of  regeneration  in  baptism, 
received  into  the  number  of  the  children  of  God  and  heirs  of  ever- 
lasting *life.     The  baptism  thus  referred  to,  and  the  efiect  of  which 
is  thus  stated  or  expressed,  is  a  baptism  which  may  have  taken 
place  without  any  prayer  for  grace,  or  any  sponsors ;  but  it  seems 
plainly  to  have  been  intended  only  for  cases  of  emergency,  in  which 
death  might  probably  prevent  the  ceremony,  if  not  immediately 
performed ;  for  such  occasions,  and  the  child  dying,  the  Church 
holds  the  baptism  sufficient,  and  not  to  be  repeated.    One  baptism 
for  the  remission  of  sins  is  acknowledged  by  the  Church  ;  neverthe- 
less, if  the  child,  which  is  after  this  sort  baptised,  do  afterwards 
live,  the  rubric  declares  the  expediency  of  bringing  it  into  the  Church, 
and  appoints  a  further  ceremony,  with  sponsors.      The  private 
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baptism  of  infants  is  an  exceptional  case  provided  for  an  emergency, 

and  for  which,  if  the  emergency  passes  away,  althoagh  there  is  to   xgn  bishop 

be  no  repetition  of  the  baptism,  a  full  service  is  provided.    The  adult    ^^  Exbtbr. 

person  is  not  pronounced  regenerate  until  he  has  first  declared  his 

faith  and  repentance ;  and  before  the  act  of  infant  baptism,  the 

child  is  pledged  by  its  sureties  to  the  same  conditions  of  faith  and 

repentance.  And  these  requirements  of  the  Church,  in  her  complete 

and  public  service,  ought,  upon  a  just  construction  of  all  the 

services,  to  be  considered  as  the  rule  of  the  Church,  and  taken  as 

proof  that  the  same  promise,  though  not  expressed,  is  implied  in 

the  exceptional  case,  when  the  rite  is  administered  in  the  expectation 

of  immediate  death,  and  the  exigency  of  the  case  does  not  admit  of 

sureties.    Any  other  conclusion  would  be  an  argument  to  prove,  that 

none  but  the  imperfect  and  incomplete  ceremony,  allowed  in  the 

exceptional  case,  would  be  necessary  in  any  case.    This  view  of  the 

baptismal  service  is,  in  our  opinion,  confirmed  by  the  Catechism,  in 

which,  although   the  respondent  is  made  to  state  that,  in  his 

baptism,  he  "  was  made  a  member  of  Christ,  the  child  of  God,  and 

an  inheritor  of  the  kingdom  of  heaven,"  it  is  still  declared  that 

repentance  and  faith  are  required  of  persons  to  be  baptised ;  and 

when  the  question  is  asked,  "  Why,  then,  are  infants  baptised,  when 

by  reason  of  their  tender  age  they  cannot  perform  them  ? "  the 

answer  is — not  that  infants  are  baptised  because,  by  their  innocence, 

they  cannot  be  unworthy  recipients,  or  cannot  present  an  obex  or 

hindrance  to  the  grace    of    regeneration,  and  are  therefore  fit 

subjects  for  Divine  grace — but  "  because  they  promise  them  both 

by  their  sureties,  which  promise  when  they  come  to  age  themselves 

are  bound  to  perform."     The  answer  has  direct  reference  to  the 

condition  on  which  the  benefit  is  to  depend,  and  the  whole  Catechism 

requires  a  charitable  construction,  such  as  must  be  given  to  the 

expression,  **  God  the  Holy  Ghost,  who  sanctifieth  me  and  all  the 

elect  people  of  God."    It  seems  unnecessary  for  us  to  go  through 

the  other  formularies  in  the  Prayer-book.     The  services  abound 

with  expressions  which  must  be  construed  in  a  charitable  and 

qualified  sense,  and  cannot,  with  any  appearance  of  reason,  be 

taken  as  proofs  of  doctrine.     Our  principal  attention  has  been 

given   to   the  baptismal   services;    and   those   who  are  strongly 

impressed  with  the  earnest  prayers  which  are  offered  for  the  Divine 

blessing  and  the  grace  of  God  may  not  unreasonably  suppose  that 

the  grace  is  not  necessarily  tied  to  the  rite,  but  that  it  ought  to  be 

earnestly  and  devoutly  prayed  for,  in  order  that  it  may  then,  or 
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GoKHAM  when  God  pleases,  be  present  to  make  the  rite  beneficial.  One  of 
Tub  n'lBHOP  ^^^6  points  left  open  by  the  Articles  is  determined  by  the  rubric — 
OF  ExBTER.  u  i^  jg  certain,  by  God's  Word,  that  children  which  are  baptised, 
dying  before  they  commit  actual  sin,  are  undoubtedly  saved."  But 
this  rubric  does  not,  like  the  Articles  of  1536,  say  that  such  children 
are  saved  by  baptism ;  and  nothing  is  declared  as  to  the  case  of 
infants  dying  without  having  been  baptised.  There  are  other  points 
of  doctrine,  respecting  the  sacrament  of  baptism,  which  we  are  of 
opinion  are,  by  the  rubrics  and  formularies,  as  well  as  the  Articles, 
capable  of  being  honestly  understood  in  dififerent  senses;  and, 
consequently,  we  think  that,  as  to  them,  the  points  which  were  left 
undetermined  by  the  Articles  are  not  decided  by  the  rubrics  and 
formularies,  and  that  upon  these  points  all  ministers  of  the  Church, 
having  duly  made  the  subscriptions  required  by  law,  and  taking 
Holy  Scripture  for  their  guide,  are  at  liberty  honestly  to  exercise 
their  private  judgment  without  offence  or  censure.  Upright  and 
conscientious  men  cannot,  in  all  respects,  agree  upon  subjects 
so  difficult;  and  it  must  be  carefully  borne  in  mind  that  the 
question,  and  the  only  question,  for  us  to  decide  is,  whether  Mr. 
Gorham*s  doctrine  is  contrary  or  repugnant  to  the  doctrine  of  the 
Church  of  England  as  by  law  established.  Mr.  Gorham's  doctrine 
may  be  contrary  to  the  opinion  entertained  by  many  learned  and 
pious  persons — contrary  to  the  opinion  which  such  persons  have, 
by  their  own  particular  studies,  deduced  from  Holy  Scripture — 
contrary  to  the  opinion  which  they  have  deduced  from  the  usages 
and  doctrines  of  the  primitive  Church — or  contrary  to  the  opinion 
which  they  have  deduced  from  uncertain  and  ambiguous  expressions 
in  the  formularies:  still,  if  the  doctrine  of  Mr.  Gorham  is  not 
contrary  or  repugnant  to  the  doctrine  of  the  Church  of  England  as 
by  law  established,  it  cannot  afford  a  legal  ground  for  refusing  him 
institution  to  the  living  to  which  he  has  been  lawfully  presented. 
This  Court,  constituted  for  the  purpose  of  advising  her  Majesty  in 
matters  which  come  within  its  competency,  has  no  jurisdiction  or 
authority  to  settle  matters  of  faith,  or  to  determine  what  ought,  in 
any  particular,  to  be  the  doctrine  of  the  Church  of  England.  Its 
dufcy  extends  only  to  the  consideration  of  that  which  is  by  law 
established  to  be  the  doctrine  of  the  Church  of  England,  upon  the 
true  and  legal  construction  of  her  Articles  and  formularies  ;  and  we 
consider  that  it  is  not  the  duty  of  any  Court  to  be  minute  and  rigid 
in  cases  of  this  sort.  We  agree  with  Sir  William  Scott  in  the  opinion 
which  he   expressed  in   Stones  case,  in  the  Consistory  Court  of 
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London — "  That  if  any  Article  is  really  a  subject  of  dubious  inter-  Gorham 
pretation,  it  would  be  highly  improper  that  this  Court  should  fix  x„j.  bibhop 
on  one  meaning,  and  prosecute  all  those  who  hold  a  contrary  ofExbtjbb. 
opinion  regarding  its  interpretation."  In  the  examination  of  this 
case  we  have  not  relied  upon  the  doctrinal  opinions  of  any  of  the 
eminent  writers  by  whose  piety,  learning,  and  ability  the  Church  of 
England  -has  been  distinguished ;  but  it  appears  that  opinions, 
which  we  cannot  in  any  important  particular  distinguish  from 
those  entertained  by  Mr.  Gorham,  have  been  propounded  and 
maintained,  without  censure  or  reproach,  by  many  eminent  and 
illustrious  prelates  and  divines  who  have  adorned  the  Church  from 
the  time  when  the  Articles  were  first  established.  We  do  not  affirm 
that  the  doctrines  and  opinions  of  Jewel,  Hooker,  Usher,  Jeremy 
Taylor,  Whitgift,  Pearson,  Carleton,  Prideaux,  and  many  otliers, 
can  be  received  as  evidence  of  the  doctrine  of  the  Church  of 
England ;  but  their  conduct,  unblamed  and  unquestioned  as  it 
was,  proves  at  least  the  liberty  which  has  been  allowed  in  main- 
taining such  doctrine.  Bishop  Jewel  writes,  "  This  marvellous 
conjunction  and  incorporation  with  God  is  first  begun  and  wrought 
by  faith ;  afterwards  the  same  incorporation  is  assured  to  us,  and 
increased  by  baptism."  Hooker  writes,  "  We  justly  hold  baptism 
to  be  the  door  of  an  actual  entrance  into  God's  house — the  first 
apparent  beginning  of  life — a  seal,  perhaps,  of  the  grace  of  election 
before  received ;  but  to  our  sanctification,  a  step  which  has  not  any 
other  before  it."  Archbishop  Usher,  in  reply  to  the  question, 
**  What  say  you  of  infants  baptised  that  are  born  in  the  Church, 
doth  the  inward  grace  in  their  baptism  always  attend  the  outward 
sign  ? "  gives  answer,  "  Surely,  no ;  the  sacrament  of  baptism 
is  effectual  only  to  those,  and  to  all  those,  who  belong  to  the 
election  of  grace."  Bishop  Jeremy  Taylor  says,  "Baptism  and 
*itB  effect  may  be  separated,  and  do  not  always  go  in  conjunction.  [  *46S  ] 
The  effect  may  be  before,  and  therefore  much  rather  may  it  be 
after,  its  susception,  the  sacrament  operating  in  the  virtue  of 
Christ,  even  as  the  Spirit  shall  move."  There  was  even  a  time  when 
doctrine  to  this  effect  was  required  to  be  studied  in  our  Church  ; 
and  Whitgift,  by  a  circular  issued  in  the  year  1588,  enforced  an 
order  made  in  the  year  1587,  whereby  every  minister  under  the 
degree  of  Master  of  Arts  was  required  to  study,  and  take  for  his 
model,  the  Decades  of  Bullinger,  as  presented  by  the  Queen  and 
the  Upper  House  of  Coiivocation ;  and  there  it  is  declared,  amongst 
numerous  passages  of  a  like  tendency,  ^'  The  first  beginning  of  our 

48—2 
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GoBHAM  uniting  in  fellowship  with  ChriBt  is  not  wrought  hy  the  sacraments" 
The  Bishop  — ^^  baptism  that  is  sealed  and  confirmed  to  infants  which  they  had 
OF  BxBTER.  before.  So  with  respect  to  the  charitable  interpretation  of  Divine 
services.  Hooker  says, ''  The  Church  speaks  of  infants  as  the  rule  of 
charity  alloweth  both  to  speak  and  to  think."  Bishop  Pearson 
says,  ''  When  the  means  are  used,  without  something  appearing  to 
the  contrary,  we  ought  to  presume  of  the  good  effect."  Bishop 
Carlton  says, ''  All  that  receive  baptism  are  called  the  children  of 
God,  regenerate,  justified  ;  for  to  us  they  must  be  taken  for  such  in 
charity  until  they  show  themselves  other."  And  Bishop  Prideaux 
says,  '*  Baptism  only  pledges  an  external  and  sacramental  regenera- 
tion, while  the  Church  in  charity  pronounces  that  the  Holy  Spirit 
renders  an  inward  regeneration."  We  express  no  opinion  upon  the 
theological  accuracy  of  these  opinions,  or  any  of  them.  The  writers 
whom  we  have  cited  are  not  always  consistent  with  themselves,  and 
other  writers  of  great  eminence  and  worthy  of  great  respect  have 
held  and  published  very  different  opinions.  But  the  mere  fact  that 
such  opinions  have  been  propounded  and  maintained  by  persons  so 
eminent  and  so  much  respected,  as  well  as  by  very  many  others, 
appears  to  us  sufficiently  to  prove  that  the  liberty  which  was  left 
by  the  Articles  and  formularies  has  been  actually  enjoyed  and 
exercised  by  the  members  and  ministers  of  the  Church  of  England. 
The  case  not  requiring  it,  we  have  abstained  from  expressing  any 
opinion  of  our  own  upon  the  theological  correctness  or  error  of  the 
doctrine  of  Mr.  Gorham,  which  was  discussed  before  us  at  such 
great  length  and  with  so  much  learning.  His  Honour  the  Vice* 
Chancellor  Knight  Bruce  dissents  from  the  opinion  we  have  formed, 
but  all  the  other  members  of  the  Judicial  Committee  who  were 
present  are  unanimously  agreed  in  opinion,  that  the  doctrine  held 
by  Mr.  Gorham  is  not  contrary  or  repugnant  to  the  declared 
doctrine  of  the  Church  of  England  as  by  law  established ;  and  that 
Mr.  Gorham  ought  not,  by  reason  of  the  doctrine  held  by  him,  to 
have  been  refused  admission  to  the  vicarage  of  Brampford  Speke.  And 
we  shall,  therefore,  humbly  report  to  her  Majesty  that  the  sentence 
pronounced  by  the  learned  Judge  in  the  Arches  Court  of  Canterbury 
ought  to  be  reversed ;  and  that  it  ought  to  be  declared  that  the  Lord 
Bishop  of  Exeter  has  not  shown  sufficient  cause  why  he  did  not  insti- 
tute Mr.  Gorham  to  the  said  vicarage.  We  shall,  therefore,  humbly 
advise  her  Majesty  to  remit  the  cause,  with  that  declaration,  to  the 
Arches  Court  of  Canterbury,  to  the  end  that  right  and  justice  may 
there  be  done  in  this  matter,  pursuant  to  the  said  declaration. 
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CHANCERY. 


SMITH  V.  ELLIS.  isso. 

July  27. 
(14  Jurist,  682—683.)  JL_ 

On  the  sale  of  a  lease  by  the  executors  of  a  person  who  was  beneficially    -"<'"'  Court, 
entitled  to  the  equity  of  redemption  and  also  beneficially  entitled  to  the  iiOTd 

money  secured  by  a  mortgage  of  the  lease  made  to  a  trustee,  the  vendors  |^  j[^ 

stipulated  that  the  purchaser  should  be  satisfied  with  an  assignment  from         r  g«2  i 
them  of  the  beneficial  interest:  Held,  that  the  purchaser  was,  under  this 
condition,  entitled  to  an  assignment  of  the  legal  estate  which  was  out- 
standing, and  not  merely  to  the  assignment  of  such  beneficial  interest  as 
the  vendors  had  vested  in  them. 

The  claim  in  this  case  stated,  tbat»  prior  to  the  15th  November, 
1816,  one  Moses  Hale  was  possessed  of,  or  beneficially  entitled  to, 
a  certain  messuage  and  premises,  situate  and  being  in  London 
Street,  in  Beading,  for  the  residue  of  a  term  of  years  theretofore 
created  therein ;  and  that  by  indenture  dated  the  15th  November, 
1815,  the  said  leasehold  premises  were  assigned  by  the  said  Moses 
Hale  to  Robert  Harris  and  Benjamin  Moore,  the  trustees  of  the  settle- 
ment made  on  the  marriage  of  the  said  Moses  Hale  and  Jenny,  his 
then  wife,  for  the  residue  of  the  said  term  therein,  for  securing  a 
sum  of  money,  part  of  the  funds  which  were  subject  to  the  trusts  of 
the  said  marriage  settlement ;  and  that  by  an  indenture  dated  the 
26th  December,  1816,  a  renewed  lease  of  the  said  premises  was 
granted  to  the  said  Bobert  Harris  and  Benjamin  Moore,  subject  to 
such  right  of  redemption  as  the  said  Moses  Hale  then  had  therein ; 
and  that  the  said  Moses  Hale  departed  this  life  on  or  about  the 
10th  September,  1846,  having,  by  his  last  will  and  testament, 
which  was  duly  proved,  appointed  his  wife,  the  said  Jenny  Hale, 
sole  executrix  and  universal  legatee  of  his  estate  and  effects ;  and 
that  the  said  Jenny  Hale  became,  on  the  death  of  the  said  Moses 
Hale,  under  or  by  virtue  of  his  said  will  and  the  said  settlement, 
beneficially  entitled  as  well  to  the  said  mortgaged  premises  as  to 
the  trust  fund  secured  thereon,  but  that  no  assignment  of  the  legal 
estate  in  the  said  premises  was  ever  made  to  her ;  *and  that  the  [  *683  ] 
said  Bobert  Harris  and  Benjamin  Moore  had  both  since  departed 
this  life,  and  that  the  said  Benjamin  Moore  was  the  survivor,  and 
that  no  legal  personal  representative  of  him,  the  said  Benjamin 
Moore,  had  ever  been  constituted ;  and  that  the  said  Jenny  Hale 
departed  this  life  on  or  about  the  22nd  December,  1846,  and  that 
she  previously  duly  made  and  executed  her  last  will  and  testament, 
whereof  she  appointed   the  said   John  Smith   and  John  Clacy 
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8MITH       executors,  who  duly  proved  the  said  will  on- or  about  the  11th  Feb- 
ELLI8.       ruary,  1847  ;  and  that  the  said  John  Smith  and  John  Giacy  caused 
the    said    leasehold    premises,   with  others,    (the  said   leasehold 
premises  being  refen-ed  to  as  Lot  1),  to  be  put  up  for  sale  by  public 
auction  on  the  2nd  November,  1849,  subject  to  several  conditions 
of  sale,  one  of  which  is  as  follows — that  is  to  say,  *'  As  to  Lot  1,  by 
indenture  dated  the  15th  November,  1815,  these  premises  were 
mortgaged  by  the  late  Mr.  Moses  Hale  to  Messrs.  Harris  and  Moore, 
the  trustees  of  his  wife's  marriage  settlement,  to  secure  part  of  the 
settlement  funds  ;  and  the  lease  of  the  26th  December,  1816,  was 
granted  to  them,  subject  to  such  redemption  as  the  said  Mr.  Hale 
was  entitled  to  under  the   said    mortgage.     Upon  the   death  of 
Mr.  Hale,  Mrs.  Hale,  his  widow,  executrix,  and  universal  legatee, 
became  beneficially  entitled  to  both  the  mortgage-money  and  the 
premises;  and  the  vendors,  as  her  executors,  are  also  the  legal 
representatives  of  Mr.  Hale.     They  will,  within  seven  days  from 
the  day  of  sale,  deliver  to  the  purchaser  an  abstract  of  the  said 
lease  and  of  the  wills  of  the  said  Moses  Hale  and  Jenny  Hale ;  but 
they  are  not  to  be  called  upon  to  deduce  the  lessor's  or  any  earlier 
title,  nor  shall  the  subsistence  of  the  lease  be  questioned,  but  the 
purchaser  shall  be  satisfied  with  an  assignment  from  them  of  the 
beneficial  interest."    That  the  said  premises  were  not  sold  at  the 
said  auction,  but  that,  on  the  9th  day  of  the  same  month  of  Novem- 
ber, the  said  George  Ellis  contracted  with  the  said  John  Smith  and 
John  Glacy  to  purchase  the  said  premises,  and  thereupon  signed  an 
agreement  at  the  foot  of  the  said  conditions  of  sale,  of  which  the 
following  is  a  copy — that  is  to  say,  "  I  hereby  acknowledge  myself 
to  be  the  purchaser  of  Lot  1,  referred  to  in  these  conditions  of  sale, 
which  I  agree  to  purchase  according  to  these  conditions,  as  far  as 
they  are  applicable  to  a  sale  by  private  contract ;  and  I  have  this 
day  paid  the  sum  of  14Z.  by  way  of  deposit,  and  in  part  of  the 
purchase-money.     Purchase-money  702. ;  deposit,  14Z. ;  remaining 
unpaid,  56Z.     George  Ellis."     That  the  said  John  Smith  and  John 
Glacy  had  made,  or  caused  to  be  made,  divers  applications  to  the 
said  George  Ellis  specifically  to  perform  the  said  agreement  on  his 
part,  but  that  he  bad  not  done  so,  and  that  he  refused  to  do  so, 
unless  the  said  John  Smith  and  John  Giacy  procured  letters  of 
administration  to  the  estate  and  effects  of  the  said  Benjamin  Moore, 
deceased,  to  be  granted  to  some  person  or  persons,  for  the  purpose 
of  assigning  the  legal  estate  in  the  said  premises  to,  and  of  vesting 
the  same  in,  the  said  George  Ellis  ;  and  that  the  said  John  Smith 
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and  John  Clacy  claimed  to  be  entitled  to  a  specific  performance  of       Smith 
the  said  agreement  without  procuring  a  grant  of  such  letters  of       Ellis. 
administration,  and  to  have  their  costs  of  this  suit,  and  for  that 
purpose   to  have  all  proper  directions  given ;   and  they  thereby 
offered  specifically  to  perform  the  agreement  on  their  part. 

Moms,  for  the  plaintiffs,  contended  that  the  purchaser  was, 
under  the  conditions  of  sale,  entitled  only  to  an  assignment  of 
the  equitable  interest.  Sufficient  intimation  was  given  that  the 
legal  estate  was  outstanding :  Duke  v.  Bamett  (l). 

Turner  and  Fooks,  for  the  defendant. 

Lord  Lanodale,  M.  B.,  said,  that  the  vendors  could  not  say  that 
they  had  got  the  whole  beneficial  interest,  when  they  had  not  got 
in  the  legal  estate  from  Moore.  The  purchaser  was  to  have  the 
whole  beneficial  interest,  and  not  such  beneficial  interest  only  as 
was  vested  in  the  vendors.     He  must  dismiss  the  claim  with  costs. 


LOCK  V,  L0MA8.  i86i. 

(15  Jurist,  162.)  JanJS. 

In  a  foreclosure  suit,  brought  by  mortgagees  against,  amongst  other        Knight 
parties,  the  assignees  of  a  tenant  for  life  who  had  executed  the  mortgage    ''**^C"»  ^•■^• 
deed,  the  assignees,  by  their  answer,  stated,  that  before  and  since  the  filing         [  ^^^  J 
of  the  bill  they  had  offered  to  the  plaintiffs  to  disclaim  by  deed,  and  they 
disclaimed  by  their  answer :    Held,  that  the  assignees  were  entitled  to 
their  costs. 

This  was  a  foreclosure  suit,  instituted  by  the  plaintiffs  (who  were 
first  mortgagees  of  a  term  of  years  under  the  will  of  Isaac 
Wheeldon)  against  Lomas,  the  surviving  trustee  of  the  term, 
against  subsequent  mortgagees,  and  against,  among  others,  Jacob 
Connop  and  K.  M.  R.  Tarpley,  the  assignees  of  John  Benton,  a 
tenant  for  life  subject  to  the  term,  who  had  joined  in  the  mortgages, 
and  had  become  insolvent.  The  bill  prayed  the  common  foreclosure 
decree.  The  defendants  Connop  and  Tarpley,  by  their  answer, 
said,  *'  that  before  the  bill  was  tiled,  and  also  since  the  filing 
thereof,  they  had  offered  to  the  plaintiffs  to  disclaim  by  deed  all, 
if  any,  the  interest  of  the  defendants  in  the  estate  devised  by  the 
testator  to  the  said  John  Benton,  and  in  all  and  every  the  subject- 
matter  of  the  suit,  but  which  their  offers  had  been  refused  by  the 

(1)  70E.  n.  246  (2  Coll.  337). 
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said  plaintiffs."    They  also  disclaimed  by  their  answer  in  the  osoal 
form.    On  the  cause  coming  on  to  be  heard  on  bill  and  answer. 

Wood,  (with  whom  was  BckggaUay),  for  the  plaintiffs,  said,  that 
he  anderstood  that  the  defendants  Gonnop  and  Tarpley  asked  to  be 
dismissed,  with  costs.  He  read  the  passage  above  referred  to  from 
the  answer,  on  which  they  founded  their  claim,  and  argued  that  it 
was  not  sufficient  to  entitle  the  defendants  to  their  costs :  that, 
though  they  said  they  had  offered  to  disclaim  by  deed,  they  did  not 
say  they  had  offered  to  pay  the  costs  of  disclaiming,  and  the 
plaintiffs  were  entitled  to  a  disclaimer  at  the  cost  of  the  defendants. 
He  also  suggested  that  they  could  not  read  their  own  answer. 

Drewry,  for  the  defendants  Connop  and  Tarpley,  was  not 
called  upon. 

Knight  Bruce,  V.-C,  referred  to  the  rule,  that  a  defendant  may 
read  his  answer  on  a  question  of  costs,  and  was  of  opinion  that 
the  allegation  in  the  answer  was  sufficient  to  entitle  the  defendants 
to  their  costs. 

BUI  dismissed  as  against  them,  with  costs,  accordingly. 


1851. 
Feb,  20. 

Lord  Cran- 
WORTH,  V.-C. 

[1«6] 


NEWBURY  V.  MAETEN  (1). 

(15  Jurist,  166.) 

Under  the  Trustee  Aot,  1850,  the  Court  could  not  make  a  Testing  order 
against  the  infant  heir  of  a  mortgagor  in  favour  of  a  mortgagee  who  was 
only  entitled  to  a  common  foreclosure  order,  giving  the  infant  heir  a  day  to 
show  cause. 

This  was  a  claim  for  foreclosure  against  the  devisees  of  the 
mortgagor,  one  of  whom  was  an  infant.  The  infant  not  having 
appeared,  the  plaintiff  obtained  an  order  appointing  the  solicitor  to 
the  fee  fund  his  guardian.    The  claim  now  came  on  to  be  heard. 


Stevens,  for  the  plaintiff,  proposed  to  take  a  decree,  not 
reserving  to  the  infant  defendant  a  day  to  show  cause,  relying  on 
sects.  7  and  8  of  the  Trustee  Act,  1850,  by  which  the  Court  is 
empowered,  by  order,  to  transfer  the  estates  of  infants. 

(1)  It   may  probably  be   assumed  the  Trustee  Act,  1850,  nor  the  Trua- 

that  the  mor^ge  in  this  case  was  an  tee  Act,  1893,  authorise  the  Court  to 

equitable  mortgage,  for  the  reasons  make  a  prospective  vesting  order  as 

stated  in  the  note  to   Williamson  v.  part    of   a   foreclosure  order   nisi, — 

Oordan,  12  E.  E.  at  p.  149.    Neither  O.  A.  &. 
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Lord  Cranwobth,  Y.-C,  however,  was  of  opinion  that  the  plaintiff     Nbwbubt 
had  a  right  to  have  the  common  decree  of  foreclosare,  with  a  day     martkk. 
for  the  infant  to  show  cause.     There  was  nothing  in  the  Trustee 
Act  to  alter  the  rights  of  the  infant. 

Tayler,  for  the  infant,  asked  that  the  costs  of  the  solicitor  to 
the  fee  fund  might  he  taxed  and  paid  by  the  plaintiff,  and  added 
to  the  debt.  This  was  not  the  practice  generally  in  foreclosure 
suits,  but  this  was  a  peculiar  case,  as  the  solicitor  only  appeared 
for  the  convenience  of  the  plaintiff. 

Lord  Cbanwobth,  Y.-C,  thought  that  that  ought  to  be  done. 
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IN  THE  COURT   OF   QUEEN'S   BENCH. 


(Appeal  from  County  Court.) 
1851.       WATSON  V.  The  AMBERGATE,  NOTTINGHAM,   and 
^—^'  BOSTON  RAILWAY  COMPANY. 

Patteson,  J.  j^      4^8—460 ;  S.  C.  17  L.  T.  O.  S.  125.) 

Erlk,J.  V  .  »  ; 

r  44g  1  Where  a  Bail  way  Company  receive  goods  at  one  terminus  to  carry  them 

to  another,  they  are  answerable  for  any  loss  that  may  occur  between  them, 
although  it  may  be  on  a  line  of  railway  that  does  not  belong  to  the 
Company ;  and  the  receipt  of  goods  so  to  be  carried  is  prima  facie  evidence 
of  liability ;  confirming  Muachamp  v.  The  Lancasttr  and  PresUm  Junction 
Bailway  Company  (1). 

Upon  an  appeal  from  a  county  court,  undjBr  the  13  &  14  Yict.  c.  61, 
8.  14  (2),  the  parties  are  bound  by  the  case  as  it  is  stated  for  the  opinion  of 
the  Court,  and  cannot  travel  out  of  it. 

On  the  appeal,  only  such  objections  can  be  raised  as  were  taken  at  the 
trial  in  the  county  court  (3). 

A  prize  had  been  offered  fur  the  best  plan  and  model  of  a  machine  for 
loading  colliers  from  barges,  and  plans  and  models  intended  for  the  com- 
petition were  to  be  sent  by  a  certain  day ;  the  plaintiff  sent  a  plan  and 
model  accordingly  by  a  railway,  but  through  negligence  it  did  not  arrive 
at  its  destination  until  after  the  appointed  day  :  Semble,  the  proper 
measure  of  damages  in  such  a  case  is  the  value  of  the  labour  and  materials 
expended  in  making  the  plan  and  model,  and  not  the  chance  of  obtaining 
the  pxize,  as  the  latter  is  too  remote  a  ground  for  damages. 

In  this  case,  a  plaint  had  been  entered  in  the  Grantham  County 
Court  against  the  Ambergate,  Nottingham,  and  Boston  Bailway 
Company,  for  the  recovery  of  damages  sustained  by  the  plaintiff  by 
reason  of  the  non-delivery  in  proper  time  of  plans  and  models  sent 
by  him  from  Grantham  to  Cardiff.  The  plans  and  models  were 
sent  to  Cardiff  for  the  purpose  of  competing  for  a  prize  of  100 
guineas,  offered  by  the  Glamorganshire  Canal  Company,  for  the 
best  plan  and  model  of  a  vessel  or  machine  to  load  colliers  from 
coal  barges,  but  as  they  arrived  too  late  for  the  competition,  the 
plaintiff  had  lost  his  chance  of  success,  and  now  brought  his  action 
for  compensation,  laying  his  damages  at  50/.  The  railway  of  the 
Company  extended  only  as  far  as  Nottingham,  where  it  was  joined 
by  another  railway,  which  was  continued  to  Bristol.  It  appeared 
tbat  a  person  of  the  name  of  Chevins  had  been  appointed  by  the 
station  master  of  the  Company,  at  Grantham,  to  receive  and  deliver 
parcels  to  be  sent  by  the  railway  from  that  place,  and  that  in  such 
capacity  he  had   received  the  package  in  question,   which   was 

(1)  68  K.  R.  758  (8  M.  &  W.  421).  (3)  See  per  Lord  Hambury,  L.  C, 

(2)  Eep.  See  now  County  Courts  and  Lord  Watson,  Smith  ▼.  Baker 
Act,  1888  (61  &  62  Vict.  c.  43),  s.  122.      [1891]  A.  C.  at  pp.  333,  349. 
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directed  to  Cardiff;  and   there  was  some  evidence  to  show  that 
Ghevins  had  told  the  plaintiff  that  the  package  would  arrive  at 
Cardiff  in  time.     The  station  master  had  said,  when  the  package 
was  delivered  to  him,  that  he  could  receive  payment  for  it  only  as 
far  as  Nottingham,  as  he  had  no  rates  of  payment  beyond,  and 
thereupon  the  words  on  the  package  ^*  paid  to  Bristol"  were  erased, 
and  the  words  ''  paid  to  Nottingham  "  substituted  by  Chevins,  but 
this  was  done  without   the  knowledge  of  the  plaintiff,  and  the 
original  direction  was  left  on  the  package,  which,  being  detained 
at  Bristol,  did  not  arrive  at  Cardiff  till  the  day  a,fter  the  award  of 
the  prize.    At  the  trial,  before  the  Judge  of  the  county  court,  these 
facts  were  proved,  and  the  plaintiff  sought  to  recover  the  value  of 
his  labour  and  the  materials  employed  in  the  construction  of  the 
plans  and  models,  but   the  Judge  was  of  opinion  that  the  true 
measure  of  damages  was  the  loss  of  the  chance  of  the  prize  of  the 
100  guineas.     The  plaintiff  then  called  his  brother  and  another 
witness,  who  stated  that  they  had  seen  the  different  plans  and 
models  which  had  competed  for  the  prize,  and  they  considered  that 
the  plaintiff's  plans  and  models  were  better  than  any  of  them. 
Objection  was  then  made,  on  the  part  of  the  defendants,  that  the 
adjudicators  of  the  prize  ought  to  have  been  called.   This  objection 
was  overruled  by  the  Judge,  who  awarded  to  the  plaintiff  the  sum 
of  20Z.     The  Company  now  appealed  against  this  decision,  on  two 
grounds — first,  that  they  were  not  liable  for  the  carriage  beyond 
Nottingham,  and  it  was  admitted  that  the  default  occurred  after- 
wards ;  and,  secondly,  that  the  Judge  ought  to  have  awarded  only 
nominal  damages,  as  there  was  no  evidence  in  respect  of  them. 


WAT80N 

r. 

The 
Ambeboate, 
Notting- 
ham, AND 
Boston 
Railway 
Company. 


Denison,  for  the  appellants : 
Chevins  was  the  agent  of  the  plaintiff,  and  not  of  the  Company ; 
any  arrangement,  therefore,  between  him  and  the  plaintiff  did  not 
bind  the  Company,  and  the  alteration  made  by  Chevins  in  the 
words  on  the  package  was,  in  fact,  an  alteration  by  the  plaintiff, 
admitting  that  the  carriage  could  be  paid  only  as  far  as  Nottingham. 
But  if  Chevins  was  not  the  agent  of  the  plaintiff,  he  was  a  mere 
booking  porter,  and  therefore  could  not  make  contracts  for  the 
Company:  Gilbart  v.  Dale  {\).  It  was  there  deeided,  that  the 
contract  entered  into  by  a  booking-office  keeper,  who  takes  in 
parcels  to  be  forwarded  by  carriers,  is  only  to  deliver  safely  to  a 
carrier.    The  defendants,  then,  were  not  liable,  unless  it  could  be 

(1)  44  K.  R.  492  (1  Nev.  &  P.  22 ;  5  Ad.  A  El.  643). 
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Watson  maintained,  that,  having  received  the  package  at  Grantham,  their 
Xhr  liability  in  respect  of  it  continued  during  the  whole  route  to  Cardiff. 
^NoTT?i?a  "'  ■"■^^  ^^^^^  ®^^®  would  rely  on  the  case  of  Mmchamp  v.  The  Lancaster 
HAM,  AND  and  Preston  Junction  Railway  Company  (i).  *  *  That  case  so  far 
Railway  agrees  with  this,  that  the  Company  carried  only  over  a  certain  portion 
Company,  ^j  ^j^^  distance  to  be  traversed.  But  there  the  Company's  agent  said 
to  the  person  who  brought  the  parcel,  that  it  would  be  better  to 
pay  for  it  in  Derbyshire,  far  beyond  their  own  line,  and  this  was 
considered  primd  facie  evidence  that  thej'  had  entered  into  some 
[  *^^^  ]  kind  of  arrangement  with  the  other  ^Companies  for  the  transmission 
of  parcels.  In  this  case,  however,  as  soon  as  the  package  is  brought 
to  the  station,  the  Company's  agent  immediately  limits  their 
liability  by  saying  that  the  carriage  can  be  paid  only  to  Notting- 
ham. As  respects  the  damages,  the  case  is  peculiar.  The  committee 
who  offered  the  prize  had  a  discretion  in  the  matter,  and  were  not 
bound  to  award  any  prize  at  all.  There  was  no  evidence  as  to  the 
number  of  models  sent  in,  or  who  were  the  adjudicators.  The 
Judge  found  the  money  value  of  the  plaintiff's  chance  of  a  prize 
was  202.,  but  the  damage  is  altogether  too  remote.  Parkins  v. 
Howard  (2)  seems  to  be  reported  only  in  1  Chitty  on  Pleading,  S48, 
7th  ed.,  where  it  is  given  as  an  authority  for  the  position,  that 
"  damages  must  be  proximate,  and  not  remote,  or  depending  upon 
a  contingency ;  and  therefore,  in  an  action  for  not  replacing  stock, 
it  will  be  of  no  avail  to  state  in  the  declaration  that  the  plaintiff 
was  prevented  from  completing  an  advantageous  contract  he  had 
entered  into."  As,  if  A.  contracted  to  lend  stock  to  B.  if  B. 
re-transferred  it  within  a  particular  time,  and  B.  not  doing  so,  A. 
is  deprived  of  some  speculative  advantage,  he  sues  B.,  and 
estimates  damages  at  the  increased  gain  which  he  might  have 
made.  This  is  not  the  proper  measure.  [He  also  cited  Worthington 
V.  Warrington  (8).] 

Lush,  for  the  respondents : 

Chevins  was  the  agent  of  the  Company,  and,  being  instructed  to 
receive  and  deliver  goods  at  the  station,  he  was  something  more 
than  a  mere  booking  porter.  The  only  alteration  on  the  package 
was  as  to  the  payment  of  the  carriage,  and  that  was  expressly  done 
merely  because  the  rate  of  fares  beyond  Nottingham  was  not  known. 
They  therefore  received  it  for  the  purpose  of  its  being  carried  to 

(1)  68  B.  R.  768  (8  M.  &  W.  421).  (3)  79  E.  B.  425  (8  C.  B.  134). 

(2)  K.  B.,  T.  T.,  1817. 
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Cardiff,  and,  as  they  did  not  say  that  they  would  not  be  liable      WATaoN 
beyond  Nottingham,  they  became  boand  to  carry  it  to  its  destina-         r^^^ 
tion.     It  is  precisely  the  case  of  Muschamp  v.  The  Lancaster  and  Ambkroatb, 
Preston  Junction  Railway  Company.     There  the  carriage  was  not     ham,  and 
paid  by  the  party  sending  it,  and  that  was  relied  upon  as  a  ground     railway 
for  exempting  the  Company  from  liability.     It  was  clear,  however,     Compahy. 
that  they  were  afterwards  to  receive  payment  for  the  whole  journey. 
As  to  the  damages,  the  only  question  is,  whether  the  evidence  was 
receivable  or  not.     This  Court  has  nothing  to  do  with  the  amount 
of  damages,  and  has  no  power  to  reduce  them. 

(Erlb,  J. :  In  this  action  against  a  carrier  for  not  delivering  in 
due  time,  was  evidence  admissible  to  show  that  the  plaintiff  might 
have  gained  the  prize?  Suppose  that  you  have  contracted  to 
purchase  corn,  which  is  delivered  one  day  too  late,  whereby  you 
have  been  deprived  of  the  benefit  of  a  sub-contract,  and  by  reason 
thereof  you  are  made  a  bankrupt,  can  this  be  estimated  as  damage 
in  an  action  for  the  non-delivery  of  the  corn  according  to  the 
contract,  or  must  not  the  damages  be  proximate  ?) 

The  objection  was,  that  the  best  evidence  was  not  called.  It  was 
not  contended  that  this  was  not  the  proper  measure  of  damages, 
after  the  Judge  had  intimated  his  opinion  to  that  effect.  The 
more  important  point,  as  to  the  measure  and  remoteness  of 
damages,  does  not  now  arise,  and  in  any  event  this  objection  to  the 
evidence  would  be  only  a  ground  for  a  new  trial.  There  is  no 
analogous  case;  the  authorities  cited  were  instances  where  the 
damage  was  one  degree  more  remote  than  in  the  present  case. 
The  loss  on  a  sub-contract  would  be  quite  independent  of  the 
contract  sued  upon ;  but  here  the  plaintiff  made  the  plans  and 
models  for  a  given  purpose,  which  was  directly  defeated  by  the 
wrongful  act  of  the  Company. 

Denisont  in  reply : 

The  Court,  under  the  stat.  13  &  14  Vict.  c.  61,  s.  14(1),  may 
make  any  order  it  may  think  fit.  *  *  The  distinction  suggested 
between  this  case  and  others  that  have  been  cited  respecting 
damages  does  not  affect  the  principle  which  is  contained  in  them, 
and  that  is,  that  damages  which  do  not  clearly  result  from  the 
wrongful  act  are  not  to  be  awarded.  The  contingency  which 
intervened  in  this  case  prevents  the  consequences,  in  respect  of 
(1)  Now  61  &  52  Vict  c.  43,  s.  122. 
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which  the  damages  were  assessed,  from  being  necessary  or  natural 
consequences. 

Pattbson,  J. : 

We  must  take  this  case  as  it  is  stated,  although  we  do  not  quite 
see  what  question  is  submitted  to  us.  We  can  only  notice  objec- 
tions that  were  made  at  the  trial.  We  adopt  this  rule  when 
applications  are  made  for  new  trials  in  the  ordinary  course,  and 
much  more  should  we  do  so  when  we  sit  as  a  court  of  error,  which 
is  the  character  of  the  present  Court.  I  do  not  think  we  have 
power  to  alter  the  amount  of  damages,  as  they  do  not  go  to  the 
judgment.  By  sect.  14  of  stat.  13  &  14  Vict.  c.  61,  the  power  of 
appeal  is  given  where  a  party  is  dissatisfied  with  the  determination 
or  direction  of  the  county  court  Judge  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence.  As  to  the  first  objection, 
the  case  of  Muschamp  v.  The  Lancaster  and  Preston  Junction  Rail- 
way Company  is  directly  in  point ;  and  if  carriers  receive  a  package 
to  carry  to  a  particular  place,  whether  they  themselves  carry  it  all 
the  way  or  not,  they  must  be  said  to  have  the  conveying  of  it  to 
the  end  of  the  journey,  and  the  other  parties  to  whom  they  may 
hand  it  over  are  their  agents.  We  must  adhere  to  this  principle, 
and  the  Company  are  clearly  liable,  unless  the  facts  show  that  their 
responsibility  has  determined.  Their  not  having  taken  the  amount 
of  the  carriage  is  immaterial,  and  is  explained  by  the  fact  of  their 
not  knowing  what  that  amount  would  be.  Chevins  appears  to 
have  been  the  agent  of  the  defendants ;  he  receives  the  parcel  to 
carry  it  to  Cardiff,  and  makes  out  an  invoice,  which  the  defendants 
have  refused  to  produce.  Now,  putting  these  circumstances 
together,  there  is  abundant  evidence  that  they  contracted  to  carry 
the  package  to  Cardiff,  and  they  were  guilty  of  negligence  in 
detaining  it  at  Bristol.  Then  comes  the  question  of  damages. 
The  plaintiff  had  put  his  damages  upon  a  right  principle,  for  he 
said  the  goods  were  made  for  a  special  purpose,  which  has  been 
defeated  by  the  negligence  of  the  defendants,  and  they  have  become 
useless.  But  he  had  the  chance  of  a  prize,  which  he  had  lost 
through  this  carelessness,  and  called  witnesses  to  prove  the 
probability  of  his  obtaining  that  prize;  the  defendants  objected, 
and  said,  you  ought  to  produce  the  persons  who  were  appointed  to 
award  the  prize.  But  how  could  the  testimony  of  these  persons  be 
said  to  be  the  best  evidence  ?  They  were  not  bound  to  attend  and 
examine  the  models;   the  plaintiff  might  not  have  been  able  to 
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have  procured  their  attendance ;  but  he  does  produce  two  parties,      Watson 

who  say  that  these  models  were  better  than  the  others  exhibited.         thk 

That  evidence  was  clearly  receivable  if  the  measure  of  the  damages  ^5ott?no-*' 

was  correct ;  and  no  objection  was  taken  that  it  was  not.     There     "am,  and 

was  a  distinction  between  this  case  and  those  cited  in  the  argument,     bailwat 

Com  PANT. 

Eble,  J. : 

The  first  question  is,  whether  there  is  any  evidence  of  the  defen- 
dants having  contracted ;  and  I  think  the  person  to  whom  the 
package  was  delivered  must  be  taken  to  be  the  agent  of  the 
Company.  Then,  having  received  a  parcel  to  be  conveyed  to 
Cardiff,  when  their  line  only  extends  to  Nottingham,  do  they  make 
themselves  liable  for  its  carriage  beyond  their  own  line?  This 
question  was  much  considered  in  Muschamp  v.  The  Lancaster  and 
Preston  Junction  Railway  Company,  and  I  think  it  was  there 
properly  decided,  that  where  ♦goods  are  received  at  one  terminus  [  •^bo  ] 
for  conveyance  to  another,  the  Company  are  answerable  for  all  the 
intermediate  termini,  and  the  receipt  of  such  goods  is  prima  facie 
evidence  of  such  liability.  Then  what  is  the  amount  of  damages 
to  which  the  plaintiff  is  entitled  ?  He  says  he  has  lost  the  chance 
of  100  guineas.  I  have  had  great  doubts  whether  that  chance  was 
not  too  contingent  and  remote  to  be  the  subject  of  damages ;  but 
we  are  here  as  a  court  of  appeal,  and  the  case  laid  before  us  does 
not  advert  to  that  point ;  on  the  contrary,  the  defendants  say  that 
the  plaintiff  ought  to  have  proved  tiiat  he  would  actually  have  had 
the  prize.  Then  they  object  to  the  evidence ;  but  such  objection  goes 
only  to  the  weight,  and  not  to  the  admissibility,  of  the  evidence. 
We  give  no  opinion  as  to  the  question  of  remoteness  of  the  damages. 

Judgment  affirmed,  with  costs. 
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1861.  In  re  SARAH  POPE  (1). 

^"^^  (13  Jurist.  614.) 

Rt.  Hon.  Dr.  Faculty  to  exhume  a  corpse,  with  a  view  to  its  identity,  decreed. 

LUSHIKOTON.  ^ 

[  ^1^  1  Sarah  Pops  suddenly  left  Folkestone,  in  Kent,  on  the  6th  May 

last,  and  has  not  been  heard  of  since.  On  the  24th  an  inquest  was 
held  at  the  workhouse  of  the  parish  of  St.  Andrew,  Holbom,  upon 
the  body  of  an  unknown  female,  who  had  committed  suicide  at  a 
lodging-house  in  that  parish,  and  the  body  was  buried  on  the  SOth. 
It  was  stated  in  affidavit,  that  the  description  of  Sarah  Pope  corre- 
sponded with  that  of  this  unknown  person,  and  other  circumstancea 
were  deposed  to,  tending  to  raise  a  belief  that  Sarati  Pope  had 
committed  suicide,  and  that  she  was  the  person  so  buried. 

Deane^  on  behalf  of  the  nephew  and  one  of  the  next  of  kin^ 
applied  for  a  faculty  for  exhuming  the  body,  which  had  been  interred 
in  the  burial-ground  attached  to  the  church  of  the  Holy  Trinity, 
with  a  view  to  its  identity,  the  corpse  to  be  afterwards  re-interred 
in  the  same  grave.  There  seemed  to  be  no  precedent  in  point. 
The  case  which  came  nearest  was  a  form  for  a  faculty  for  removing 
the  body  of  a  person,  buried  near  the  door  of  a  church  in  Lincoln- 
shire, into  the  body  of  the  church,  in  which,  some  difficulty  as  to 
identifying  the  body  having  suggested  itself  to  the  mind  of  the 
Ordinary,  or  of  the  person  who  drew  up  the  form,  the  words  "  Si  ab 
aliorum  ibidem  sepultorum  corporibus  seu  ossibus  decemi  poterit 
seu  poterint,"  were  introduced:  Ought.  2,  s.  831.  But  there 
seemed  no  reason  why  the  faculty  should  not  be  granted,  upon  the 
undertaking  that  the  body  should  be  re-interred  immediately,  and 
all  proper  precautions,  for  public  decency  and  otherwise,  taken. 
Sarah  Pope  was  a  co-trustee  of  some  property,  and  proceedings 
were  instituted,  or  on  the  point  of  being  instituted,  against  her  in 
Chancery  in  respect  of  other  property,  and  consequently  it  was  a 
matter  of  some  importance  to  ascertain  whether  she  was  the  person 
deceased. 

Db.  Lushington  : 

Any  jurisdiction  which  I  can  have  must  be  founded  upon  the  fact 

of  the  place  of  burial  being  consecrated  ground,  and  the  faculty  is 

(1)  Cited,  Ji,  V.   Tristram  [1898]  2      and  see  now  Burial  Act.  1857  (20  &  21 
a  B.  871,  374,  67  Lu  J.  a  B.  W7  ;      Yict,  c,  §1).  9.  2d. 
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necessary  for  the  purpose  of  protecting  your  party  against  the        inie 
commission  of  an  ecclesiastical  offence  in  taking  up  the   body.  ^^'' 

Faculties  for  the  removal  of  bodies  are  of  very  frequent  occurrence, 
and  are  decreed  to  gratify  the  wishes  of  relations.  Here  it  is  said 
that  prima  facie  reasons  exist  for  supposing  the  corpse  to  be  that  of 
Sarah  Pope.  The  application  is  of  a  novel  nature,  and  I  have 
therefore  looked  very  carefully  at  the  affidavits  to  see  if  those  primd 
facie  reasons  do  exist,  and  I  think  they  do ;  and  as  it  is  material  to 
ascertain  whether  they  are  borne  out  by  the  fact,  I  shall  grant  the 
faculty. 


B.B. — ^VOL.  LXXXIX.  49 


770  1847.    EX.    10  L.  T.  0.  S.  231.  [b.b. 

[Note. — The  old  series  of  the  Law  Times  reports  is  seldom 
referred  to.  Beferences  to  the  series  are  not  given  in  the  Digest  of 
English  Case  Law  ;  nor  are  individual  cases,  not  reported  elsewhere, 
usually  cited  even  in  those  text  books  which  refer  to  nearly  every- 
thing in  the  nature  of  an  authority,  good  or  bad.  The  bulk  of  the 
decisions  in  the  first  twenty  volumes  of  the  Law  Times  are  to  be 
found  in  other  series  and  are  accounted  for  elsewhere  in  the  Revised 
Reports.  Most  of  the  other  cases  are  mere  notes,  of  no  possible 
use  as  authorities.  It  has  therefore  been  thought  sufficient  to 
reprint  the  few  cases  judicially  treated  as  of  some  authority  in 
modern  decisions.] 

IN  THE  COURT  OF  EXCHEQUER. 


^^s*7.  CHEW  V.  JONES  (1). 

Dec,  10 

—  *  (10  L.  T.  O.  S.  231—232.) 

Guildk4ill, 
P      ^  Where  a  hoi'se  is  let  out  on  hire  for  a  particular  journey,  the  party  letting 

'         -'  impliedly  warrstnte  that  the  animal  is  fit  for  the  journey,  and  if,  being 

then  unsound  and  unfit,  he  falls  lame  on  the  journey,  and  is  unable  to 

proceed,  the  party  hiring  may  leave  him  at  the  inn,  and  give  notice  to  the 

owner,  whose  duty  it  is  to  send  for  him  ;  and  it  is  immaterial  that  the  party 

hiring  selected  a  pai'ticular  horse  from  the  plaintiff's  stables. 

Assumpsit.  The  declaration  stated  that,  on  the  20th  of  August, 
1846,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  let  and  delivered  to  him  a  certain  mare  for  two  days,  for  the 
purpose  of  going  a  certain  journey  from  London  to  St.  Alban's  and 
back,  for  reward,  the  defendant  undertook  to  use  the  mare  in  a 
careful,  moderate,  and  reasonable  manner,  and  to  take  proper  care 
of  her,  and  to  return  and  re-deliver  the  same  to  the  plaintiff,  at  his 
stables  in  London,  at  the  legal  end  and  determination  of  the  said 
hiring. 

Breach  {inter  alia),  that  the  defendant  was  afterwards,  on  the 
25th  of  August,  and  after  the  end  of  the  two  days  aforesaid,  and 
after  the  legal  end  and  declaration  (2)  of  the  said  hiring,  required  to 
return  and  re-deliver  the  said  mare  to  him,  at  his  stables  in  London, 
yet  defendant  did  not  return  or  re-deliver  the  same  to  the  plaintiff, 
but  neglected  and  refused  to  do  so  for  a  long  period  of  time  from 

(1)  Cited,     Fowler   v.    Lock    (1872)  459 ;   Vogan  «fc  Co.  v.  Oulton  (1899)  81 

L.  E.  7  C.  P.  272,  280.     As  to  remote-  L.  T.  435. 

ness  of  damage,  see  Mowbray  v.  Merry-  (2)  Sic,  a  manifest  error  for  **  deter- 

weather  [1895]  2  Q.  B.  640,  73  L.  T.  mination." 
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and  after  the  legal  end  and  declaration  (i)  of  the  said  hiring,  until       crbw 
the  3rd  of  March,  1847.  Joi^lcs. 

Plea  (inter  alia),  non  assumpsit;  secondly ,  as  to  so  much  of  the 
said  declaration  as  charges  that  defendant  did  not  nor  would  return 
or  te-deliver  the  said  mare  to  the  plaintiff,  that  the  said  mare, 
before  and  at  the  time  of  the  letting  to  hire,  was  unsound  and  lame, 
and  wholly  unfit  to  perform  the  said  journey  from  London' to 
St.  Alban's  and  back,  as  the  plaintiff  well  knew  ;  and  by  reason  of 
the  said  unsoundness  and  lameness,  the  said  mare,  during  the 
period  of  the  said  letting  to  hire,  and  before  it  arrived  at  St.  Alban's, 
and  on  the  road  thereto,  to  wit,  on  &c.  at  Watford,  became  wholly 
unable  to  proceed  any  further,  or  to  return  to  London ;  and  the 
defendant  was  thereby  absolutely,  by  reason  of  the  said  unsound- 
ness and  lameness  of  the  said  mare,  obliged  and  did  necessarily  leave 
the  same  at  a  certain  inn  at  Watford  aforesaid,  to  be  taken  care  of 
and  returned  to  the  plaintiff  as  soon  as  conveniently  could  be,  of 
which  the  plaintiff  then  had  due  notice;  and  the  said  mare,  by 
reason  of  the  said  unsoundness  and  lameness,  remained  at  the  said 
inn,  sick,  lame,  and  unable  to  walk,  or  to  be  removed  from  thence, 
or  to  return  to  the  said  stables  of  the  plaintiff,  for  a  long  space  of 
time  after  the  legal  end  and  determination  of  the  said  contract,  to 
wit,  till  the  8rd  of  March,  1817 ;  and  it  thereby,  solely  in  conse- 
quence of  the  said  unsoundness  and  lameness  of  the  said  mare, 
became  and  was  impossible  for  the  defendant  to  return  and  re-deliver 
the  said  mare  to  the  plaintiff,  at  his  stables,  at  the  legal  end  and 
determination  of  the  said  hiring. 

Replication,  de  injuria. 

Humfrey,  Q.C.  and  Stammers,  for  the  plaintiff,  proved  that  the 
defendant  selected  the  mare  in  question  on  the  20th  of  August,  1846, 
from  the  stables  of  the  plaintiff,  and  having  hired  her  for  two  days 
to  go  to  St.  Alban's  and  back  for  one  guinea ;  rode  away  on  the 
mare,  but  did  not  return  her  till  the  following  March.  It 
further  appeared  that  the  defendant,  having  been  requested  to 
return  her  in  the  meantime,  had  refused  to  do  so,  saying  that  she  had 
fallen  lame  at  Watford,  on  the  way  to  St.  Alban's,  where  she  had 
been  left,  and  that  the  plaintiff  himself  must  send  for  her  and  bring 
her  back.  The  plaintiff  did  not  do  so,  and  after  some  demur,  the 
defendant  paid  for  her  keep  at  Watford,  and  sent  her  home  in 
March.     As  the  defendant  refused  to  pay  the  guinea  for  the  journey, 

(1)  Sic, 

49— a 
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Chbw       or  to  make  any  compensation  for  the  loss  of  her  services  in  the 
Jones.        interval   between  August    and    March,    twenty-nine   weeks,   this 

action    was  brought  to  recover  the  guinea,  and  291.  for  such 

compensation. 

Whitehurst,  Q.C.  (Miller  with  him),  for  the  defendant,  proved 
that  the  defendant  rode  the  mare  to  Watford,  and  that,  finding  she 
was  unable  to  continue  the  journey  beyond  that  place,  by  reason  of 
her  having  there  fallen  lame,  he  left  her  there,  and  gave  notice  to 
the  plaintiff  of  the  fact,  and  requested  him  to  send  for  her.  After 
this  an  action  was  brought  against  him  by  the  inn-keeper  at 
Watford,  who  recovered  842.  for  the  keep  of  the  mare  (which  had 
got  well  in  three  days),  and  that  he  settled  the  same  by  paying  the 
sum  demanded. 

Humfrey,  in  reply,  contended  that  the  plaintiff  was  not 
bound  by  any  implied  warranty  of  soundness  under  any  circum- 
stances. That  if  any  such  existed  at  law,  the  plaintiff  was  released 
from  it,  as  the  defendant  had  selected  the  animal  himself.  The 
defendant  was  therefore  liable  to  pay  the  price  agreed  upon  as  the 
hire  for  the  journey,  and  as  he  had  not  returned  the  mare  at  the 
legal  end  thereof,  he  was  liable  to  pay  such  damages  to  the  plaintiff 
as  would  compensate  him  for  the  loss  of  the  mare  up  to  the  Srd  of 
March  ;  and  the  evidence  showing  that  she  had  become  quite  sound 
again  within  four  days,  it  was  quite  clear  that  she  had  been  detained 
an  unreasonable  length  of  time  at  Watford. 

Pollock,  C.  B.  : 

As  to  the  length  of  her  detention  at  Watford,  if  the  plaintiff 
meant  to  make  any  point  of  that,  he  ought  to  have  newly  assigned 
or  replied  excess.  He  has  not  done  so ;  and  the  only  question  is, 
whether  the  defendant  was  liable  under  the  circumstances, — or,  in 
other  words,  was  there  any  implied  warranty  of  soundness  on  the 
part  of  the  plaintiff  when  he  let  out  the  mare  to  him?  And  as  she 
fell  lame  on  the  journey,  was  the  defendant  justified  in  leaving  her 
at  the  inn  and  giving  notice  to  the  plaintiff  to  send  for  her  at  his 
own  cost  ?  I  take  it  that  the  rule  of  law  as  to  the  former  question 
is  this  :  If  a  horse  or  carriage  be  let  out  for  hire,  for  the  purpose  of 
performing  a  particular  journey,  the  party  letting  warrants  that  the 
horse  or  carriage,  as  it  may  be,  is  fit  and  proper  and  competent  for 
such  journey.    In  the  case  of  a  horse,  as  here,  if  the  animal  falls 
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lame  on  the  journey,  I  am  clearly  of  opinion  that  the  hirer  may  Chbw 
abandon  him  at  any  place  where  he  turns  out  unfit,  and  give  notice  jones. 
of  that  fact  to  the  party  letting  him  out,  whose  duty  it  is  to  send 
for  him.  This  subject  was  much  discussed  many  years  ago,  when 
it  was  the  practice  more  frequently  than  it  is  now,  to  hire  horses 
for  long  journeys,  as  in  the  case  of  the  Judges  on  their  circuits ;  and 
I  remember  the  question  being  agitated  with  reference  to  the 
possible  case  of  one  of  the  Judges'  horses  falling  sick  at  York.  Only 
imagine  the  incumbrance  that  a  sick  horse  would  be  to  one  engaged 
in  the  prosecution  of  a  journey,  either  of  pleasure  or  business, 
and  then  say  whether  it  is  not  rather  the  duty  of  the  owner,  after 
notice  given  of  the  sickness,  to  see  to  the  removal  of  the  horse. 
This  is  not  a  case  of  a  bailee,  but  of  a  contract,  in  which  the  plain- 
tiff impliedly  warrants  that  his  horse  is  fit  to  do  a  certain  journey ; 
and  I  know  of  no  case  in  which  it  has  been  held  that  he  does  not 
so  warrant,  and  ought  not  to  send  for  the  horse  if  he  falls  lame  on 
the  journey.  The  selection  of  the  animal  by  the  defendant  in  the 
stable  has  nothing  to  do  with  the  case;  for  the  owner  is  still 
supposed  to  warrant  that  the  horse  so  selected  is  fit  and  competent 
for  the  journey.  If  the  mare  was  not  fit  and  competent  for  the 
journey,  and  was  not  serviceable  to  the  defendant,  he  was  not  bound 
to  pay  any  thing ;  and  he  certainly  took  the  *wisest  course,  when  he  [  •232  ] 
found  her  to  be  unfit  for  the  journey,  to  leave  her  at  the  inn,  and 
give  notice  to  the  plaintiff.  If  therefore  the  mare  was  not  fit  for  the 
journey  when  she  went  out,  the  defendant  is  entitled  to  your  verdict, 
as  he  did  all  that  was  required  of  him  under  the  circumstances. 

Verdict  for  the  defendant. 
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IN  THE  COURT  OP   QUEEN'S  BENCH. 


1848.  MORLEY  V.  DUN8C0MBE  (1). 

^^l^'  (11  L.  T.  O.  S.  199.) 

[  1^  ]  The  licensed  diiver  of  a  cab  licensed  to  the  defendant  is  a  servant  of  the 

defendant,  for  whose  trespass  when  driving  the  cab  the  defendant  is  liable 
although  the  driver  hire  the  cab  at  a  sum  certain  each  day,  by  a  bargain 
having  reference  to  that  day  only  ;  such  an  agreement  being  merely  the 
mode  of  paying  the  defendant's  wages. 

This  was  an  action  on  the  case  for  an  injury  done  to  the 
plaintiff,  a  child  who  sued  by  her  next  friend,  by  the  defendant's 
carriage  The  defendant  pleaded,  1.  Not  guilty ;  and  2.  That  he 
was  not  possessed  of  the  carriage,  nor  was  it  at  the  time,  &c.  under 
the  care  of  his  servant.  The  evidence  showed  that  a  man  of  the 
same  name  as  the  defendant  had  taken  out  the  licence  for  the  cab, 
that  the  name  of  the  defendant  was  on  the  cab  by  which  the  injury 
had  been  done ;  that  the  cab  was  driven  by  a  man  named  Baldwin, 
who  has  a  driver's  licence  under  the  6  &  7  Vict.  c.  86,  s.  7  ;  that 
the  cab  and  horse  were  let  by  the  defendant  to  Baldwin  for  the  sum 
of  seven  shillings  daily,  the  defendant  finding  the  com  to  feed  the 
horse  during  the  day ;  and  that  the  bargain  between  Baldwin  and 
the  defendant  was,  on  each  day,  strictly  one  for  that  day  only ; 
Baldwin  having  an  absolute  discretion  as  to  the  use  of  the  cab. 
By  direction  of  the  learned  Judge,  the  jury  found  a  verdict  for 
the  plaintiff,  and  assessed  the  damages  at  102.  leave  being  given 
to  the  defendant  to  move  that  the  verdict  should  be  set  aside, 
and  a  nonsuit  entered. 

Corrie  now  moved  accordingly,  and  contended  that  as  BsJdwin 
was  only  responsible  to  the  defendant  in  an  action  for  not  fulfilling 
his  contract,  if  he  did  not  pay  the  seven  shillings,  and  as  he  was  in 
no  way  under  the  defendant's  control,  he  could  not  be  held  to  be 
the  servant  of  the  defendant. 

By  the  Coukt  : 

Instead  of  paying  Baldwin  a  certain  sum,  and  requiring  from 
him  the  difference  between  that  sum  and  the  daily  receipts,  the 

(1)  Foil.  Po«;;e«  V.  ^iW«r  (1866)  6  E.  Q.  B.   470,   36  L.  T.   609;    King  v. 

&  B.  207,  25  L.  J.  a  B.  331 ;  cited,  London  Improved  Cab  Co,  (1889)  23 

Fowler  v.  Lock  (1872)  L.    R,  7  0.  P.  a  B.  Div.  281,  68  L.  J.  Q.  B.  456,  61 

272,   277,  278;   and  see    Venablea    v.  L.  T.  34  ;  iTcen  v.  ^enry  [1894]  1Q.B. 

Smith  (1877)  2  a  B.  D.  279,  46  L.  J.  292,  63  L.  J.  a  B.  211,  69  L.  T.  671. 
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defendant  receives  a  certain  sum  daily  from  Baldwin,  and  lets  him       Morley 
keep  the  excess  of  his  receipts  over  it.     That  is  clearly  an  arrange-  dunscombb. 
ment  between  the  defendant  and  Baldwin  as  to  the  mode  in  which 
the  wages  of  the  latter  shall  be  paid.     There  is,  therefore,   no 
ground  for  entering  a  nonsuit,  and  there  will  be  no  rule. 

Rule  refused. 


EVELYN  V.  WORSFOLD(l).  1849. 

(15  L.  T.  0.  S.  4.)  Dec^S. 

There  may  exist  a  special  custom  in  a  manor  for  the  remainder-man  [  4  ] 

upon  a  life  estate  to  be  admitted,  and  to  pay  a  fine  fur  his  admittance  after 
the  admittance  of  the  tenant  for  life ;  and  if  such  remainder-man  desire  to 
be  admitted  during  the  life  of  the  tenant  for  life,  he  may  be  so  admitted ; 
but  then  he  must  pay  his  fine  immediately  upon  his  admittance,  and  he 
cannot  claim  to  be  admitted  to  a  part  only  of  the  premises  during  the  life  of 
the  tenant  for  life,  and  to  pay  a  part  only  of  the  fine ;  but  if  he  desire  to 
be  admitted,  the  lord  may  compel  him  to  be  admitted  to  all  the  premises, 
and  to  pay  all  the  tine  payable  hy  the  remainder-man. 

This  was  an  action  by  the  lord  of  the  manor  of  Westcot,  in  the 
county  of  Surrey,  to  recover  from  the  defendant  37 L  10a.  the 
amount  of  a  fine  assessed  by  the  homage,  upon  the  admittance  of 
the  defendant  to  the  remainder  expectant  upon  the  determination 
of  a  certain  life  estate  in  certain  copyhold  premises  in  the  manor. 
The  present  wife  of  the  defendant,  before  her  marriage — that  is  to 
say,  in  the  year  1801, — was  admitted  to  the  premises  as  tenant  in 
fee,  and  paid  a  full  fine  upon  such  admittance.  In  1818,  being 
then  married,  she  and  the  defendant  surrendered  to  her  use  for  life, 
with  remainder  to  the  defendant  in  fee,  and  she  then  paid  no  fine, 
''  because  she  had  been  before  admitted  to  the  same  premises  in 
fee."  In  1842  the  defendant  and  his  wife  wished  to  convey  part  of 
the  premises  to  a  purchaser,  and  requested  the  lord  to  admit  the 
purchaser,  which  he  refused  to  do,  unless  the  defendant  were  first 
admitted  to  his  estate  in  remainder  in  all  the  premises.  The 
defendant  was  accordingly  admitted,  but  disputed  the  lord's  right 
to  this  fine. 

At  the  Lent  Assizes,  1845,  for  the  county  of  Surrey,  a  verdict  was 
taken  for  the  plaintiff  for  the  sum  claimed,  subject  to  a  special  case 
to  be  stated  by  an  arbitrator. 

The  case  having  been  stated,  and  consisting  in  a  great  measure 

(1)  Cited,  Johnstone  v.  Earl  Spencer  (1886)  30  Oh.  D.  681,  688,  63  L.  T. 
602. 
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EvBLTK      of  copies  of  entries  from  the  rolls  of  the  manor,  now  came  on  to  be 
WoBSFOLD.    argued  before  the  Goart  (1). 

WilUs  (with  him  M.  Dawson)  for  the  plaintiff. 

Peacock  (with  him  O.  Denman)  for  the  defendant. 

The  following  authorities  were  cited :  Doe  v.  Jenney  (2) ;  Richard- 
son V.  Kensit  (») ;  Doe  v.  MeUersh  (4) ;  1  Scriven  on  Copyholds,  842 
(4th  edit.) ;  Reg.  v.  The  Lady  and  Steward  of  DuUingham  (6) ; 
Brown* s  case  (6)  ;  Barnes  v.  Corke  (7). 

Cur.  adv.  vuU. 

Dee,  18.      Pattbson,  J.  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  by  the  lord  of  the  manor  of  Westcot  to  recover 
a  fine  on  the  admittance  of  the  defendant  to  the  remainder  of  some 
copyhold  property  during  the  life  of  the  tenant  for  life,  who  had 
been  admitted  to  such  life  estate  and  paid  the  full  fine.  The 
general  rule  undoubtedly  is,  that  the  admittance  of  the  tenant  for 
life  is  the  admittance  of  those  in  remainder ;  and  if  the  full  fine  is 
then  paid,  no  further  fine  can  be  demanded.  By  custom,  however, 
it  may  be  otherwise ;  and,  as  regards  the  lord,  he  has  a  right  to  the 
fine.  This  was  established  in  the  case  of  admittance  after  the  death 
of  the  tenant  for  life  in  Doe  v.  Jenney  (2),  Richardson  v.  Kensit  (s) ; 
but  it  was  said  the  custom  to  be  admitted  and  pay  a  fine  during 
the  life  of  the  tenant  for  life,  even  if  proved  in  fact,  would  be  unreason- 
able and  void  in  law.  It  would  be  so  if  the  custom  were  set  up  to 
compel  the  remainder-man  to  come  in  and  be  admitted,  and  pay 
the  fine  during  the  life  estate.  Here,  however,  it  is  only  asserted 
that  if  the  remainder-man  wishes  to  deal  with  the  remainder  during 
the  life  estate,  he  must  be  admitted  and  pay  the  fine ;  and  that  if 
he  be  admitted,  the  lord  can  compel  him  to  pay  the  fine.  We  see 
nothing  unreasonable  in  such  a  custom ;  on  the  contrary,  if  the 
remainder-man  wishes  to  anticipate  the  time  when  he  would 
come  into  possession,  it  is  most  reasonable  that  the  lord  should 
be  in  the  same  position  as  if  the  remainder-man  came  into  posses- 
sion by  the  death  of  the  tenant  for  life.  The  Goubt  held  so  in 
the  case  of  Reg,  v.  The  Lady,  dc.  of  the  Manor  of  DuUingham  (6), 

(1)  Patteson,  Coleridge,  and  Erie,  (4)  44  R.  E  490  (5  Ad.  &  £1.  Ml). 
JJ.  (5)  47  B.  B.  761  (8  Ad.  &  £1.  868). 

(2)  6  East,  522.  (6)  4  Ck).  Bep.  22  b. 

(3)  63  B.  B.  354  (5  Man.  &  G.  485 ;  (7)  3  Lev.  309. 
6  Scott,  N.  B.  419). 
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citing  a  passage  from  Fearne's  Posthumous  Works,  and  we  quite  Evelyn 
agree  in  their  view  of  the  law.  The  only  question,  therefore,  is,  wobsfold. 
whether  the  alleged  custom  exists  in  point  of  fact  ?  We  are  put  in 
the  place  of  a  jury  here^quite,  to  draw  a  conclusion  of  fact  from  the 
case  which  was  laid  before  us.  A  great  number  of  entries  on  the 
rolls  of  the  manor  were  shown  in  which  the  tenants  for  life  and 
the  remainder-man  had  both  been  admitted  at  the  same  time,  and 
an  entire  sum  paid  at  the  time  as  the  fine  for  both,  but  whether 
such  sum  was  more  than  the  full  fine,  or  in  what  proportion  it  was 
assessed  as  between  the  tenant  for  life  and  remainder-man,  does 
not  appear  except  in  one  case — that  of  a  person  named  Jane  Turner, 
who,  being  tenant  in  fee,  surrendered  to  herself  for  life,  with 
remainder  to  her  two  daughters  in  fee ;  the  tenant  for  life  having 
paid  the  full  fine  of  6a.  6d.  on  her  former  admittance  as  tenant  in  fee, 
appears  not  to  have  paid  any  further  fine ;  but  her  daughters  in 
remainder  paid  the  fines  of  18s.  4d.  and  6^.  8d.  each,  so  that  there 
were  three  fines  certain.  Other  entries  were  given  in  evidence  to 
show  the  admittances  of  remainder-men  after  the  death  of  the  tenant 
for  life,  and  fines  paid  by  such  remainder-men.  Generally,  they 
appeared  to  be  the  same  sums  as  were  paid  by  the  tenant  for  life 
on  his  admittance,  but  whether  such  sums  were  full  fines  or  appor- 
tioned fines  does  not  appear ;  certainly  there  is  no  instance  of  a 
sum  paid  by  the  tenant  for  life,  and  precisely  that  sum  paid  by  the 
remainder-man.  Other  entries  were  given  in  evidence  of  admit- 
tances of  remainder-men  during  the  life  of  the  tenant  for  life,  and 
fines  assessed  and  paid  by  such  remainder-men,  but  the  accounts 
show  no  fixed  sum.  We  think  these  entries  sufficiently  establish 
the  custom  of  the  manor,  that  a  remainder-man  should  be  admitted 
and  pay  a  fine,  and  inasmuch  as  the  amount  or  proportion  of  the 
fine  is  not  fixed  by  the  entries,  and  they  establish  a  custom  to  pay 
the  usual  fine  that  had  been  assessed,  a  half  fine  was  assessed  in  this 
case,  and  not  a  full  one.  Entries,  however,  were  given  in  evidence 
by  the  defendant,  in  order  to  show  that  remainder-men  had  been 
admitted  without  any  fine.  We  think  these  entries  fail  to  establish 
the  point  on  which  they  were  produced — two  of  them,  one  of  a 
person  of  the  name  of  Cook,  and  the  other  of  Steward,  seem  to 
show,  if  anything,  that  the  remainder-man  was  allowed  to  surrender 
without  being  admitted  at  all.  The  first  is  the  case  of  a  woman 
who  surrendered  to  herself  for  life,  remainder  to  her  husband  for 
life,  remainder  to  her  right  heirs  and  survivors ;  she  survived  her 
husband,  and  the  entries  produced  are  by  way  of  mortgage  by 
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EvBLYK  herself  and  her  husband.  The  other  is  a  case  in  which  no  fine  was 
WoKSFOLD.  V^idt  because  the  surrender  was  to  effect  a  recovery  for  further 
assurance,  and  to  bar  the  entail.  These  entries  are  peculiar  in 
their  circumstances,  and  cannot  weigh  against  the  general  current 
of  admittances.  It  was  further  urged,  on  behalf  of  the  defendant, 
that  at  all  events  he  was  entitled  to  be  admitted,  and  pay  the  fine 
for  such  part  only  of  the  premises  as  he  wished  to  dispose  of,  and 
that  he  required  to  be  admitted  to  part,  but  was  refused.  One 
instance  of  such  an  admittance  was  cited  from  among  the  entries 
put  in  by  the  plaintiff,  in  the  case  of  a  person  of  the  name  of  Gibson. 
We  think,  however,  this  entry,  standing  alone,  does  not  establish  the 
customary  right  of  the  surrender  to  split  the  admittance,  which  must 
have  been  by  consent  of  and  arrangement  with  the  lord.  On  the 
whole,  therefore,  we  think  the  plaintiff  is  entitled  to  our  judgment. 
Some  doubt  arises  as  to  the  value  of  the  premises,  and  whether  the 
sum  assessed  was  more  than  half  the  fine ;  if  that  be  still  contro- 
verted, the  decision  of  that  point  must  be  referred  to  the  arbitrator 
who  drew  the  case,  as  it  was  agreed  on  the  argument.  There  must 
be  a  verdict  to  enter  the  judgment  for  the  plaintiff  for  such  sum 
as  the  arbitrator  shall  find  the  half  fine  to  amount  to. 

Judgment  for  the  plaintiff. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


DOE  D.  BAKER  v.  WINCHESTER  (1).  i«»o. 

(15L.T.0.  S.  68.)  ^^li'^- 

A  return  of  the  examination  of  a  witness  with  the  signature  of  the  Com-         [  ^^  ] 
missioner  appended  thereto  in  a  sealed  envelope,  is  a  good  compliance  with 
the  Judge's  order,  which  requires  the  examination  to  be  returned  under  the 
hand  and  seal  of  the  Commissioner,  although  the  seal  on  the  envelope  is  the 
only  one  connected  with  the  return  (2). 

Where  a  stranger  wrongfully  enclosed  waste  land,  and  built  upon  it,  and 
the  lord  of  the  manor  afterwards  went  and  made  a  hole  in  the  roof  of  the 
cottage,  but  did  not  turn  the  trespasser  out : 

Held,  that  this  land  passed  by  a  subsequent  conversance  of  the  manor. 

Ejectment  by  the  lessor  of  the  plaintijBT  as  lord  of  the  manor  of 
Pitfold,  in  Surrey,  to  recover  a  small  piece  of  land  on  which  a 
cottage  was  built,  it  having  been  formerly  a  strip  of  waste  land. 

The  case  was  tried  at  the  Surrey  Assizes,  and  a  verdict  found  for 
the  lessor  of  the  plaintijff,  with  leave  reserved  to  the  defendant  to 
apply  to  enter  a  nonsuit.  The  lessor  of  the  plaintijff  put  in  evidence 
the  examination  of  an  old  witness  which  had  been  taken  under  a 
Judge's  order,  directing  the  Commissioner  to  return  the  examination 
**  under  his  hand  and  seal,"  and  it  appeared  that  the  Commissioner 
had  returned  the  examination  with  his  signature  attached  to  it,  but 
the  only  seal  connected  with  it  was  that  upon  the  envelope  enclosing 
the  examination.  It  also  appeared  that  the  strip  of  land,  then 
waste,  was  enclosed  in  1831,  and  a  cottage  built  upon  it  by  a 
trespasser,  and  that  the  lord  of  the  manor  shortly  afterwards  went 
and  made  a  hole  in  the  cottage,  but  did  not  turn  the  occupant  out. 
In  1832  there  was  a  conveyance  of  the  manor  to  Pritchard.  By 
subsequent  conveyances  the  manor  became  vested  in  trustees  during 
the  life  of  the  lessor  of  the  plaintifif  in  trust  to  receive  the  rents  and 
profits,  and  pay  the  same  to  the  lessor  of  the  plaintiff  during  his 
life,  and  to  permit  and  suffer  him  to  take  and  receive  the  same. 

Shee,  Serjt.  {Creasy  with  him),  moved  to  set  aside  the  verdict 
and  enter  a  nonsuit : 

1.  The  examination  was  inadmissible,  not  having  been  returned 
under  the  hand  and  seal  of  the  Commissioner.  The  Judge's  order 
required  the  examination  to  be  returned  under  the  hand  and 
seal  of  the  Commissioner.    That  means  in  a  way  similar  to  the 

(1)  See  Baker  v.  White  (1875)  L.  R  (2)  See  now  R.  S.  C.  Ord.  XXXVII. 

20  Eq.  166,  170,  44  L.  J.  Ch.  651.  rr.  6,  18. 
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seal  of  a  deed.  If  the  only  writing  had  been  the  direction  on 
the  envelope,  it  coald  not  have  been  said  that  the  examination  was 
returned  under  the  hand  of  the  Commissioner;  neither  can  it 
be  said  that  the  seal  of  the  envelope  is  a  sufficient  compliance 
with  the  order  of  the  Judge. 

(The  Master  handed  up  a  rule  of  the  G.  P.  respecting  the 
examination  of  witnesses  in  Ireland,  which  required  that  the 
examinations  should  be  transmitted  under  the  respective  seals 
of  the  Commissioners.  He  also  said  that  when  witnesses  were 
examined  before  the  Master  it  was  not  usual  to  return  the 
examinations  under  seal  in  the  sense  contended  for.) 

2.  The  inclosure  having  been  made  previous  to  the  conveyance  to 
Pritchard,  and  the  lord  of  the  manor  not  being  then  in  possession 
of  the  land  in  question,  it  did  not  pass  to  Pritchard.  8.  The  legal 
estate  is  not  in  the  lessor  of  the  plaintiff,  but  in  the  trustees,  and 
there  should  have  been  a  demise  in  their  name. 

(This  point  was  overruled :  Doe  d.  Leicester  v.  Biggs  (i).) 

Wilde,  Ch.  J.: 

It  is  plain  that  the  lord  of  the  manor,  when  the  inclosure  took 
place,  did  not  consider  it  a  disseisin,  for  he  went  and  made  a  hole 
in  the  roof  of  the  cottage,  and  allowed  the  man  to  remain  in 
possession.  Nothing  passed  afterwards  to  give  a  different  effect  to 
this  fact.  And,  as  to  the  examination,  the  order  of  the  learned 
Judge  was  not  intended  to  require  anything  different  from  the 
ordinary  practice  in  transmitting  such  examinations  to  the  Court. 
This  examination  was  properly  returned,  therefore,  within  the 
sense  and  meaning  of  the  order. 


The  rest  of  the  Court  concurring, 


Rvle  refused. 


(1)  11  £.  £.  533  (2  Taunt.  109). 
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CHANCERY. 


TROTT  V.  HUGHES  (l).  '«o. 

^  ^                                                   Dee,  16. 
(16  L.  T.  0.  S.  260—261.)  

CBAN  WORTH, 

The  Court  of  ChaDcery  is  not  the  proper  fortim  for  the  litigation  of  V.-C. 

disputes  between  the  members  of  a  benefit  building  society.  [  260  ] 

Where  a  shareholder  had  given  notice  that  he  should  withdraw  the  sum 
advanced  by  him,  as  he  was  at  liberty  to  do  by  the  rules  of  the  society,  he 
was  not  allowed  to  restrain  by  injunction  the  directors  of  the  society 
from  parting  with  the  funds  of  the  society  in  their  hands,  on  the  ground  of 
his  having  a  primary  lien  upon  the  funds  for  a  return  of  the  subscriptions 
made  by  him,  or  of  an  apprehended  mismanagement  of  those  funds. 

This  was  a  motion  for  a  special  injunction  to  restrain  the 
defendants,  who  represented  the  directing  body  of  the  Second 
Borough  of  Southwark  Benefit  Building  and  Investment  Association, 
from  parting  with  or  disposing  of  any  part  of  the  moneys  standing 
to  the  credit  of  the  said  association  at  the  Union  Bank  of  London, 
or  with  any  part  of  the  moneys  or  funds  of  the  said  society,  until 
the  further  order  of  the  Court. 

The  bill  was  filed  by  eight  shareholders  on  behalf  of  themselves 
and  all  other  shareholders  of  the  above  society  who  had  given 
notices  of  withdrawal  from  the  association,  against  the  defendants, 
the  directors,  the  trustees,  and  the  manager  of  the  society,  praying 
that  they  might  be  decreed  to  pay  to  the  plaintijffs,  and  to  all  and 
every  the  shareholders  or  members  of  the  said  society  who  had 
given,  or  should  give,  notice  of  withdrawal,  the  amount  of  their 
respective  subscriptions,  or  their  respective  shares,  less  such 
deductions  as  under  the  rules  were  to  be  deducted  therefrom ;  and 
that  until  such  payment  they,  the  defendants,  might  be  restrained 
from  parting  with  or  disposing  of  the  moneys  in  the  hands  of  the 
bankers  of  the  association,  for  any  purposes,  or  in  any  manner, 
except  towards  the  payment  of  the  amounts  of  the  subscriptions 
withdrawn,  and  for  an  account  if  necessary. 

The  society  had  been  formed  in  January,  1847,  under  the 
provisions  of  the  6  &  7  Will.  IV.  c.  32  (2), "  An  Act  for  the  Regulation 
of  Benefit  Building  Societies."  The  rules  had  been  certified  by  the 
barrister  under  the  Acts  (10  Geo.  IV.  c.  56,  amended  by  the  4  &  5 
Will.  IV.  c.  57),  the  Friendly  Societies  Acts.     The  principal  rules 

(I)  Discussed,    Thompson  v.  Flanet  (2)  Bep.  with  savings  by  Building 

Building  Society  (1873)  L.  R.  Id  Eq.  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 

333,  349-351,  42  L.  J.  Ch.  364,  28  s.  7;  and  see  Building  Societies  Act, 

L.  T.  649.  1894,  s.  25  (2). 
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Trott  to  be  now  noticed  were  as  follow:  18.  That  2$.  6d.  be  paid  by 
Hughes,  every  member  joining  the  association  on  or  before  the  first  day  of 
payment  as  entrance  fees  on  each  share,  and  11«.  per  month  should 
be  subscribed  by  each  member  for  every  share  of  80Z.  that  he  or 
she  might  subscribe  for,  and  Is.  for  a  copy  of  the  rules  and  an 
account-book.  17.  That  at  least  a  month  before  the  money  at  the 
bankers'  is  expected  to  amount  to  2002.  an  appropriation  of  that 
sum  shall  be  made  in  the  manner  following :  notice  to  be  written 
and  placed  in  a  conspicuous  part  of  the  subscription-room  one 
month  before  such  time,  informing  the  members  of  the  time  and 
place  fixed  for  such  appropriation ;  a  notice  to  the  like  effect  to  be 
sent  to  those  members  who  should  be  absent  if  required  by  them. 
All  members  who  did  not  attend  the  meeting  on  the  appropriation 
taking  place,  in  person  or  by  deputy,  should  be  bound  to  assent  to 
and  abide  by  the  proceedings  of  those  who  did  attend.  18.  That 
before  any  member  should  be  allowed  to  receive  the  amount  of 
such  appropriation,  he  or  she  should  deliver,  or  cause  to  be 
delivered,  to  the  manager,  a  statement  in  writing  containing  the 
nature  and  situation  of  the  premises  intended  to  be  offered  for  the 
security  thereof  according  to  the  annexed  form,  and  the  manager 
should  forthwith  transmit  the  same  statement  to  the  surveyor,  who 
should  survey  such  premises  and  make  his  written  report  thereof 
to  the  directors  within  one  week  after  the  receipt  of  such  statement, 
and  if  the  board  are  satisfied  that  the  premises  so  offered  was  a 
sufficient  security  to  the  society,  they  should  then  instruct  the 
solicitor  to  examine  the  title-deeds,  who  should  make  his  written 
report  on  the  title  within  one  week  after  the  receipt  of  his  instruc- 
tions; and  if  the  directors  were  satisfied  with  the  title,  the 
conveyance  of  such  premises  to  the  member  so  receiving  the 
appropriation  and  all  other  necessary  documents,  should  be 
advanced  out  of  the  society's  money  in  the  hands  of  the  bankers, 
provided  such  member  execute  a  mortgage  of  the  property  pur- 
chased, or  by  the  appropriation  of  some  other  property  of  sufficient 
value  to  the  society,  and  depositing  the  same  and  all  other  necessary 
title-deeds  with  the  trustees  as  security  to  the  society  for  the 
repayment  of  the  sum  of  200Z.  with  such  other  sums  as  by  the 
rules  were  required  to  be  paid.  19.  The  mortgage-deed  should  be 
to  secure  to  the  society  the  payment  by  the  member  receiving  the 
appropriation,  of  the  sum  of  20L  per  year  towards  the  payment  of 
the  200Z.  advanced  upon  his  shares,  until  the  whole  sum  of  2001. 
be  returned;  and  until  such   sums  were  paid,  the  whole  of  the 
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writings  and  deeds  of  the  property  should  be  in  the  custody  of  the  Trott 
society,  the  payment  to  be  made  monthly ;  during  the  time  of  hughes. 
paying  the  201.  a  year,  or  any  larger  sum  in  proportion,  the 
member  shall  continue  to  pay  his  or  her  subscription  of  Us.  per 
month,  the  same  as  though  he  had  not  received  his  appropriation. 
27.  That  any  member  being  unable  to  transfer  his  share,  shall  be 
at  liberty  to  withdraw  his  subscription  by  giving  three  months* 
notice  thereof  and  on  payment  of  the  transfer  fee,  when  the  number 
of  his  shares  to  be  withdrawn  shall  not  exceed  two ;  and  when  it  is 
more  than  two,  six  months'  notice  must  be  given.  28.  All  pay- 
ments to  be  made  by  the  society  above  the  sum  of  61.  shall  be 
made  by  cheques  on  the  society's  bankers,  to  be  signed  by  one  of 
the  trustees,  and  countersigned  by  the  manager  on  receipt  of  an 
order  signed  by  the  chairman  of  the  board  of  directors ;  all  pay- 
ments below  61.  shall  be  made  by  orders,  signed  by  the  chairman 
of  the  board  of  directors,  and  countersigned  by  the  manager. 
33.  The  directors  shall  decide  upon  all  disputes  that  may  arise 
between  this  society  and  any  member  and  any  person  complaining, 
on  account  of  any  member,  respecting  the  construction  of  or  omission 
in  the  rules,  or  respecting  any  other  measure  relating  to  this 
society  and  such  member  or  person ;  and  the  decision  of  the 
directors,  if  satisfactory  to  both  parties,  shall  be  conclusive ;  but  if 
not  satisfactory,  such  dispute  shall  be  referred  to  arbitrators,  pur- 
suant to  the  10  Geo.  IV.  c.  66,  s.  27,  and  five  arbitrators  shall  be 
elected  at  the  first  meeting  after  the  enrolment  of  these  rules,  none 
of  the  said  arbitrators  being  beneficially  interested,  directly  or 
indirectly,  in  the  funds  of  the  society.  The  names  of  the  arbi- 
trators shall  be  written  on  pieces  of  paper,  and  placed  in  a  box ; 
and  the  three  whose  names  are  first  drawn  by  the  complaining 
party,  or  some  one  appointed  by  him  or  her,  shall  be  the  arbi- 
trators to  decide  the  matter  in  difiference.  Members  claiming  an 
arbitration  shall  deposit  lOs.  with  the  directors  towards  the 
expenses.  And  if  the  matter  in  dispute  shall  be  decided  against 
such  member,  such  deposit-money  shall  be  forfeited.  35.  That  no 
rule  herein  contained  or  after  to  be  made  shall  be  altered,  rescinded 
or  repealed,  unless  at  a  general  meeting  of  the  society.  Fourteen 
days'  notice  of  the  intended  alteration  to  be  given  by  circular  sent 
to  each  member,  signed  by  the  manager,  and  in  pursuance  of  a 
requisition  addressed  to  the  chairman  by  seven  or  more  of  the 
members  of  the  society,  and  read  at  the  two  usual  meetings  previous 
to  the  general  meeting ;  and  no  such  alteration  or  repeal  shall  be 
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Tbott       made  unless  with  the  concurrence  of  three-fourths  of  the  members 
Hughes.      ^^  ^^^^  general  meeting. 

At  a  meeting  duly  called  on  the  14th  April,  1848,  the  27th  rule 
had  been  altered,  by  which  it  was  then  provided  that  ''  a  share- 
holder might  also,  on  giving  one  month's  notice  in  writing  to  the 
manager,  on  payment  of  the  transfer-fee,  withdraw  from  the  society 
the  amount  of  subscription  paid  up  on  bis  or  her  shares,  or  any  of 
them,  provided  that  every  share  so  withdrawn  within  the  second 
and  third  years  from  the  conmiencement  of  the  society  should  be 
subject  to  a  deduction  of  12. ;  if  withdrawn  within  the  fourth  year, 
to  a  deduction  of  10«. ;  and  subsequently  to  no  deduction  whatever ; 
but  also  provided,  that  any  share  or  shares  so  withdrawn  shall 
always  be  liable  to  the  deduction  of  all  other  charges,  payable 
according  to  these  rules.  The  plaintiffs  had  given  the  one  month's 
notice  of  withdrawal  from  the  society  before  filing  the  bUl,  and 
demanded  a  return  of  their  subscriptions,  less  the  usual  deductions. 
To  this  a  general  reply  was  given,  that  the  applications  of  the 
parties  would  be  taken  into  consideration  at  the  next  general 
meeting  of  the  association,  and  such  measures  taken  as  the  rules 
authorised.  Not  satisfied  with  this,  the  plaintiffs  immediately  filed 
their  bill.  Various  affidavits  were  filed  for  and  against  the  motion ; 
the  plaintiffs  endeavouring  to  make  out  a  case  of  an  apprehended 
misapplication  of  the  funds  in  the  hands  of  the  society,  on  the 
ground  that  the  directors  were  in  humble  situations  of  life,  and 
not  able  to  pay  back  the  subscriptions,  and  that  the  money  at  the 
bankers'  was  intended  to  be  lent  out  in  loans,  instead  of  repaying 
the  plaintiffs'  subscriptions.  The  affidavits,  in  reply,  raised  the 
question,  whether  the  plaintiffs  should  not  have  submitted  their 
grievances  to  arbitration,  under  the  38rd  rule  and  the  10  Geo.  lY. 
c.  56,  s.  27.  No  arbitrators  had  been  appointed,  nor  had  the 
plaintiffs  applied  to  a  justice  of  peace  as  provided  for  by  the 
last-mentioned  Act. 

Malins  and  Cotton,  in  support  of  the  motion,  contended  that 
there  was  nothing  in  the  Act  of  Parliament  or  rules  to  oust  the 
jurisdiction  of  this  Court;  that  they  had  established  a  case  of 
probable  mismanagement  of  the  funds ;  and  that  before  the  remedy 
by  arbitration  [could  be]  satisfactorily  prosecuted,  the  money  might 
be  dissipated,  and  thus  irreparable  injury  ensue. 

Teed  and  Beavan,  in  opposition  to  the  motion,  urged  that  this 
was  not  the  proper  foi*um  for  the  settlement  of  disputes  between 
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members  of  a  benefit  building  society,  which /o?Tzm  the  Legislature  Tbott 
had  indicated  to  be  by  arbitration,  or  before  justices  of  the  peace;  HnoHBs. 
that  there  were  no  grounds  laid  of  danger  to  the  fund ;  that  the 
effect  of  the  motion,  if  successful,  would  be  to  lock  up  all  the  funds 
of  the  society,  and,  indeed,  destroy  it,  as  the  necessary  expenses  of 
house-rent,  taxes,  and  wages,  could  not  be  paid ;  that  the  plaintiffs 
had  no  primary  lien  on  the  funds  for  the  amount  of  the  moneys 
subscribed  by  them ;  and  that  here  there  was  no  evidence  of 
insolvency  or  of  irreparable  mischief,  and  the  Court  would  not, 
even  in  ordinary  cases,  stop  the  appropriation  of  funds,  unless  such 
a  case  were  proved.  They  also  urged  the  importance  of  all  building 
societies  knowing  whether  their  operations  were  to  be  stayed  in 
this  way  by  injunction  because  a  dispute  had  arisen  between  some 
of  the  members. 

Malinsy  in  reply,  agi'eed  to  modify  the  injunction,  if  granted, 
to  allow  the  payment  of  the  necessary  outgoings  for  rent, 
taxes,  &c. 

The  following  cases  were  cited:  For  the  motion.  Reeves  v. 
Parkins  (1),  Pierce  v.  Pifer  (2).  Against  it, — Crisp  v.  Banhui-y  (3), 
Cutbill  V.  Kingdon  (4),  Ex  parte  Payne  (5),  Waters  v.  Taylor  (6), 
Ellison  V.  Bignold  (7),  Lordy.  Capper  Miners*  Company  (8),  Timms 
V.  Williams  (9). 

At  the  end  of  the  argument,  the  Yice-Chancellor  said  there  was 
a  complete  denial  on  the  part  of  the  defendants  as  to  their 
intending  to  make  any  immediate  appropriation  of  the  moneys. 

The  Vice-chancellor  said  he  should  be  doing  something,  as  it 
appeared  to  him,  most  monstrous,  if  he  attended  to  the  application. 
He  said  the  case  was  one  in  which  a  number  of  poor  persons  had 
formed  a  benefit  building  society,  a  kind  of  benefit  society,  which 
had  been  done  according  to  the  statutable  requisitions  of  certain 
Acts  of  Parliament.  Begulations  or  rules  had  been  framed,  which 
constituted  the  law  of  the  society.  By  one  of  those  regulations  it 
was  provided  that,  on  giving  a  month's  notice  to  the  society,  and 
making  certain  payments,  any  member  might  withdraw  the  amount 

(1)  2  J.  &  W.  390.  (6)  13  E.  E.  91  (15  Ves.  10 ;  2  Ves. 

(2)  17  Ves.  1.  &  B.  299). 

(3)  34  E.  E.  747  (8  Bing.  394).        (7)  22  E.  E.  203  (2  J.  &  W.  503). 

(4)  74  E.  E.  738  (1  Ex.  494).         (8)  78  E.  B.  270  (2  Ph.  740;  1  H. 

(5)  79  E.  E.  892  (5  Dowl.  &  L.  679 ;  &  Tw.  85). 

S,  C.  13  Jur.  634).  (9)  3  a  B.  423. 
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Tbott        of  his  subscriptions.     The  case  of  the  plaintiffs  was  that,  in  pur- 
HuQiiBs.      suance  of  that  clause  or  regulation,  they  had  given  the  raqnireA 

[  *26i  ]       notice,  and  so  entitled  themselves  *to  withdraw  their  portion  of  the 
funds.     The  bill  stated  that  there  was  in  the  hands  of  the  directors 
•or  trustees  a  large  sum  of  money,  some  500Z.  and  that  the  directors 
mtended  to  appropriate  it  in  the  direct  object  of  the  society  by 
making  loans  to  members  to  enable  them  to  build  houses  or  cottages, 
;and  that  they  were  about  to  do  this  in  prejudice  of  the  plaratifEs, 
who,  in  consequence  of  their  notice,  claimed  a  primary  lien  upon 
the  funds  in  xespecit  of  the  subscriptions  to  a  return  of  which  they 
were  entilSed.      This  they  claimed,  upon  their  own  showing,  as  the 
true  construction  of  the  rules.     Without  deciding  that  point,  he 
would  observe  that  it  would  be  most  injurious  to  societies  of  this 
nature,  if  questions  of  construction  of  the  rules  were  on  every 
occasion  to  be  made  the  grounds  of  an  application  for  an  injunction. 
The  Legislature,  for  the  convenience  of  institutions  of  this  kind,  had 
provided  a  particular  mode  for  settlement  of  disputes  of  this  sort. 
By  the  88rd  regulation  of  the  society,  made  in  compliance  with  the 
direction  of  the  Legislature,  the  directors  were  enabled  to  decide 
disputes  between  the  society  and  any  of  its  members.     If    that 
decision  were  satisfactory  to  both  parties,  well  and  good;  but  if 
not,  then  arbitrators  were  to  be  appointed.     Here  the  parties  had 
given  in  their  notice  on  the  27th  of  October,  since  which  no  meeting 
of  the  directors  had  been  held,  and  the  plaintiffs  had  not  come  before 
the  directors  to  get  their  decision.     The  directors,  in  answer  to  the 
plaintiffs'  charge,  denied  any  intention  to  appropriate  or  pledge  the 
funds  in  question  to  the  prejudice  of  the  plaintiffs'  rights.     They 
had  contended  that  the  repayment  to  the  plaintiffs  could  not  be 
legally  made  out  of  funds  arising  from  the  subscriptions  of  mem- 
bers, but  only  out  of  funds  produced  by  the  instalments   and 
interest  paid  upon  the  loans.     In  his  judgment,  the  first  tribunal 
for  the  decision  of  this  question  was  the  directors  themselves  upon 
the  hearing  of  the  plaintiffs,  and  then,  by  way  of  appeal  from  the 
decision  of  the  directors,  arbitrators  were  to  be  appointed,  elected 
in  a  particular  manner.    If  no  arbitrators  had  been  appointed,  the 
Legislature  had  enacted  and  directed  that  the  dispute  should  be 
settled  by  justices  of  the  peace  in  a  manner  pointed  out.    All  the 
steps  thus  indicated  might  be  easily  taken,  and  thus  the  dispute 
decided  in  a  manner  adapted  to  the  nature  and  objects  of  the 
society.      The    plaintiffs,  however,  had  given  the  go-by  to   all 
these,  and  assuming  that  the  decision  of  the  directors  would  be 
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anfavourable  to  them,  had  at  once  come  to  this  Court  upon  an  Trott 
allegation  that  their  own  was  the  true  construction  to  be  put  upon  the  huohbs. 
rules  of  the  society,  and  applied  for  an  injunction  to  restrain  the 
transfer  or  dealing  with  the  funds.  Now,  there  is  no  suggestion  or 
pretence  made  by  the  plaintijBTs'  bill  of  insolvency  on  the  part  of  the 
defendants,  and  there  were  the  funds  of  the  society  to  look  to,  all 
which,  it  must  be  assumed,  were  lent  out  upon  advantageous 
securities.  Nor  was  any  case  made  of  irreparable  injury;  and,  in 
bis  opinion,  none  could  possibly  result,  even  if  the  plaintiffs*  view 
should  prove  to  be  correct.  The  case  was  one  of  a  benefit  society 
regulated  by  rules  made  in  pursuance  of  certain  Acts  of  Parlia- 
ment. By  one  of  these  it  had  been  provided  that  disputes  as  to 
the  construction  of  the  rules,  or  any  other  matter  relating  to  the 
society,  should  be  referred  to  arbitration.  The  Legislature  had 
thus  concluded  the  question  by  the  appointment  of  a  tribunal — a 
less  expensive  and  more  appropriate  one.  The  parties  had  not 
thought  fit  to  comply  with  this  rule,  but,  passing  by  the  tribunal 
so  appointed,  had  preferred  to  bring  before  this  Court,  already 
overloaded  with  business,  the  discussion  of  the  construction  of  the 
rules  and  regulations  of  this  association.  The  parties  had,  he 
thought,  from  beginning  to  end,  proceeded  upon  an  erroneous  view 
of  their  position,  and  he  must  therefore 

Dismiss  the  motion,  with  costs. 


60— a 
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IN  THE  COURT  OF  QUEEN'S  BENCH. 


1861.  EARL  OF  CHICHESTER  v.  HALL  and  Another  (I). 

^^2!^'  (17  L.  T.  0.  8.  121—122.) 

L  '*^  J  In  trover  for  a  heriot,  it  was  proved  by  entries  in  the  court-rolls  of  a 

manor,  that  down  to  the  year  1804  the  land,  in  respect  of  which  the  heriot 
was  claimed,  was  freehold  land,  held  of  the  lord  by  heriot,  quit-rent,  relief, 
&c.  On  the  death  of  a  tenant  in  1604  a  heriot  was  seized.  In  1824  the 
next  tenant  died ;  but  there  was  no  entry  of  any  seizure  of  a  heriot  on  that 
occasion,or  of  any  reason  for  the  omission.  In  1826  the  present  lord  came 
into  possession ;  and  in  1847,  upon  the  death  of  the  next  tenant,  the  heriot 
now  claimed  was  seized.  Since  1804  no  quit-rent  or  relief  appeared  to  have 
been  demanded  or  paid,  nor  any  service  of  any  kind  rendered  to  the  lord  of 
the  manor : 

Held,  that  the  lord's  right  of  action  was  not  barred  by  sec.  2  of  the  Beal 
Property  limitation  Act,  1833  (3  &  4  WilL  IV.  c.  27)  (2) ;  and  that  there  was 
no  ground  for  presuming  that  the  tenure  of  the  lands  had  been  changed, 
or  even  that  the  heriot  had  been  released  by  the  lord. 

8embl€f  that  the  right  to  the  quit-rent  was  barred  by  the  statute. 

This  was  an  action  of  trover  for  certain  horses ;  to  which  the 
defendants  pleaded  that  the  plaintiff  was  not  lawfully  possessed  of 
the  same  as  of  his  own  property,  as  in  the  declaration  alleged ;  on 
which  issue  was  joined. 

The  action  was  commenced  on  the  7th  day  of  January,  in  the 
year  of  our  Lord  1849,  and  came  on  for  trial  at  the  Lent  Assizes 
in  the  same  year  for  the  county  of  Sussex.  At  the  trial  a  verdict 
for  the  plaintiff  was  taken  by  consent  for  the  damages  mentioned 
in  the  declaration,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  plaintiff  is  lord  of  the  manor  of  Southmalling  Lindfield,  in 
the  county  of  Sussex,  and  was  so  at  the  time  of  the  death  of 
Mr.  Commerell,  hereinafter  mentioned. 

The  said  manor  of  Southmalling  Lindfield  comprises  freehold, 
copyhold,  and  leasehold  tenements.  The  court  rolls  of  the  said 
manor  describe  the  freehold  tenants  of  the  said  manor  as  holding 
freely  of  the  lord  by  fealty,  suit  of  court,  heriot,  and  relief,  when  they 
shall  happen,  and  a  yearly  quit-rent  for  every  freehold  tenement. 
The  heriot  is  due  on  the  death  of  a  tenant  of  the  lord  dying  solely 
seised,  but  no  heriot  is  due  on  alienation.  Belief  is  due  on  the 
entry  of  a  new  tenant  of  the  lord  whether  upon  death  or  alienation. 
The  heriot  is  the  best  or  such  other  beast  belonging  to  the  deceased 

(1)  Cited,  Warrick  y.  Queen's  College,  (2)  Bep.  37  &  38  Vict.  c.  67,  s.  9; 

Oxford  (1871)  L.  R.  6  Oh.  716  729,  40      see  now  s.  1  of  that  Act, 
L.  J.  Oh.  780,  25  L.  T.  264. 
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tenant  at  the  time  of  bis  death  as  the  lord  chooses  to  take,  and,      Barl  of 
where  no  dispute  has  arisen,  has  usaally  been  compounded  at  two-  ^^ 

thirds  of  its  value.  The  relief  is  the  amount  of  one  year's  quit-rent.  Hall. 
The  quit-rent  is  a  small  sum  for  such  tenement.  The  defendants 
are  the  legal  personal  representatives  of  the  late  Mr.  J.  W.  Com- 
merell.  The  said  Mr.  Commerell,  at  the  time  of  his  death,  was 
seised  in  fee  of  a  freehold  estate  in  the  parish  of  Worth,  in  the  said 
county  of  Sussex,  containing  about  140  acres,  usually  known  by 
the  general  name  of  the  Bower  Place  Farm,  all  of  which  is  within 
the  said  manor  of  Southmalling  Lindfield. 

The  Bower  Place  Farm  consists  of,  besides  a  few  acres  of  lease- 
holds, five  distinct  tenements,  which  are  described  in  entries  down 
to  1804  in  the  court  rolls  of  the  said  manor  as  freehold  of  the  said 
manor,  and  by  the  following  description : 

Paying  yearly 
quit-rent. 

8,    d, 

Partof  Burby 0    7  

Bower  Place  1     7  

Park  Field  and  Tilt  Wood     0  11  

Mays   0    9  

Beldams  Croft  0    9  

These  five  tenements  were  anciently  held  by  diflferent  freehold 
tenants  of  the  manor,  but  a  little  before  the  year  1735  they  were 
all  held  by  a  freehold  tenant  of  the  name  of  Charles  Goodwyn, 
from  whose  descendant  they  passed  to  a  person  of  the  name  of 
George  Bethune,  who,  down  to  and  at  his  death  in  1804,  was  tenant 
thereof  under  the  lord  of  the  manor.  George  Bethune  was  tenant 
for  life.  His  wife,  and  their  son,  George  Maxmillian  Bethune, 
who  was  entitled  to  the  reversion  in  fee,  in  the  year  1802,  for  a 
nominal  consideration,  conveyed  the  same  tenements  to  certain 
trustees  for  sale  in  fee,  with  the  consent  in  writing  of  the  said 
George  Bethune  during  his  life.  In  1811  the  surviving  trustee 
sold  by  public  auction  in  London,  and  conveyed  the  same  tene- 
ments to  Bichard  Baker  in  fee,  and  he  continued  seised  thereof  in 
fee,  and  in  receipt  of  the  rents,  and  in  the  enjoyment  of  the 
same  down  to  his  death  in  1824.  By  his  will  he  devised 
the  same  tenements  to  certain  trustees  in  fee.  In  the  year  1825 
the  trustees  of  Bichard  Baker's  will  sold  and  conveyed  the  same 
tenements  to  the  said  Mr.  Commerell  in  fee,  and  he  continued 
seised  in  fee  and  in  receipt  of  the  rents  and  in  the  enjoyment  of 


Supposed  to 
contain 

a. 

r.  p. 

17 

1  13 

41 
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31 

2  28 

21 
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8 
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Barl  of  the  same  until  his  death.  On  the  22nd  of  December,  1847,  Mr. 
t.  Commerell,  by  bis  will,  devised  tbe  same  five  tenements  to  bis 

Hall.  grandson  in  tail.  Mr.  Baker  did  not  at  any  time  reside  in  the 
county  of  Sussex.  On  tbe  property  being  conveyed  to  him,  there 
was  no  change  of  occupation,  nor  was  there  any  act  done  to  bring 
it  to  tbe  knowledge  of  tbe  lord  that  the  property  had  changed 
owners.  But  Mr.  Baker  was  mentioned  as  the  owner  in  the 
assessment  to  the  land-tax  for  several  years.  At  the  time  of  his 
death  the  said  Mr.  Gommerell  was  possessed  of  certain  horses, 
including  those  in  the  declaration  mentioned,  which  were  seized  as 
heriots  as  next  mentioned.  On  the  27th  of  December,  1847,  the 
reeve  of  the  said  manor  of  Southmalling  Lindfield,  in  the  name 
and  by  the  authority  of  the  lord  of  the  said  manor,  seized  at 
tbe  residence  of  the  said  late  Mr.  Gommerell,  as  heriots,  in 
respect  of  the  said  five  freehold  tenements,  thus  claiming  them  to 
be  tenements  of  the  said  manor,  five  horses  of  the  said  late  Mr. 
Gommerell.  The  defendants,  who  are  the  legal  personal  representa- 
tives of  the  said  late  Mr.  Gommerell  afterwards  obtained  and  kept 
possession  of  tbe  horses  that  had  been  so  seized,  and  on  their 
refusal  to  give  them  up,  or  to  pay  any  composition  for  them  to  tbe 
lord  of  the  manor,  the  present  action  was  brought. 

No  fealty  or  suit  of  the  court  was  rendered  by  the  trustees  of 
George  Bethune's  conveyance  for  sale  by  Richard  Baker,  by  the 
trustees  of  his  will,  by  the  late  Mr.  Gommerell,  or  by  his  devisee; 
nor  was  the  fealty  of  any  of  these  parties  ever  respited,  rendered, 
compounded  for,  or  demanded ;  there  is  no  entry  in  the  court  rolls 
in  respect  thereof,  nor  do  the  titles  of  these  parties,  nor  any  of 
them,  appear;  nor  is  there  any  entry  in  the  court  rolls  of  the 
alienation  to  them,  or  acknowledgment  of  their  tenure,  nor  do  their 
names,  or  any  of  them,  appear  in  tbe  court  rolls ;  and  with  respect 
to  fealty  and  suit  of  court  generally,  no  entry  of  their  having  been 
rendered  appears  in  tbe  court  rolls  for  100  years  and  upwards,  by 
any  tenant  of  the  manor. 

At  Mr.  Richard  Baker*s  death,  in  1824,  no  heriot  was  seized, 
rendered,  compounded  for,  or  demanded  in  respect  of  tbe  said  five 
tenements,  or  any  of  them,  nor  is  there  any  entry  in  the  court  rolls 
in  respect  thereof. 

It  does  not  appear  whether  he  died  solely  possessed  of  any  live 
animal,  nor  does  it  appear  whether,  supposing  him  to  have  died 
solely  possessed  of  some  live  animal,  such  live  animal  might  not 
have  been  seized  by  the  lord  of  some  other  manor,  or  bond  fid^ 
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disposed  [of]  after   his  death,   before   the   lord  of  the  manor  of      Eakl  of 
Southmalling  Lindfield  could  seize.  CHicHEfiTEB 

Upon  the  entry  of  Richard  Baker  in  1811,  and  the  entry  of  Mr.        ^^^^• 
Gommerell  in  1825,  a  relief  became  payable  by  him  to.  the  lord,  if 
he  was  at  that  time  tenant  of  the  said  five  tenements  under  the 
lord,  but  no  relief  was  taken,  rendered,  paid,  or  *demanded  from       [•J22] 
or  by  him,  nor  is  there  any  entry   in  the  court  rolls  in  respect 
thereof. 

No  quit-rent  has  been  taken,  rendered,  paid,  or  demanded  from 
1804  to  the  present  time  in  respect  of  the  said  five  tenements  or 
any  of  them,  nor  is  there  any  entry  in  the  court  rolls  in  respect 
thereof.  Heriots  had  been  seized  for  these  five  tenements  in 
various  instances  on  the  death  of  persons  recorded  on  the  court 
rolls  as  dying  seised  thereof  previously  to  the  tenancy  of  the  Good- 
wyns,  on  the  death  of  Charles  Goodwyn  in  1735,  and  on  the  death 
of  George  Bethune  in  1804. 

The  lord  of  the  manor  who  seized  the  heriots  for  the  said  five 
tenements  in  1804  was  Thomas,  first  Earl  of  Chichester,  who  was 
then  tenant  for  life  of  the  said  manor,  with  remainder  to  his  eldest 
son  Thomas,  afterwards  second  Earl  of  Chichester,  for  life,  with 
remainder  to  his  eldest  son  in  tail.  Thomas,  first  Earl  of  Chiches* 
ter,  died  in  1805.  Thomas,  second  Earl  of  Chichester,  died  on  the 
4th  of  July,  1826,  whereupon  the  plaintiff,  the  present  Earl,  as  his 
then  eldest  son,  became  tenant  in  tail  in  possession  of  the  said  manor. 

The  defendants  contended,  on  these  facts,  that  the  plaintiff  had 
no  right  to  seize  heriots  for  these  tenements  on  Mr.  CommerelPs 
death.     The  plaintiff  contended  that  he  had  such  right. 

If  the  Court  should  be  of  opinion,  on  these  facts,  that  the  plain- 
tiff had  no  right  to  seize  heriots  for  these  tenements  on  the  death 
of  Mr.  Commerell,  the  verdict  which  has  been  entered  for  the 
plaintiff  is  to  be  set  aside,  and  a  verdict  entered  for  the  defendants. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  had  such 
right,  the  verdict  for  the  plaintiff  is  to  stand,  but  the  amount  is  to 
be  reduced  to  1172.  which  is  agreed  to  be  the  value  of  the  five 
horses  that  were  seized. 

In  considering  this  case  the  Court  is  to  be  at  the  same  liberty 
to  draw  inferences,  and  presumptions  from  the  facts  that  a  jury 
would  be. 

Creasy  (Channelly  Serjt.  with  him)  for  the  plaintiff: 
This  action  is  not  barred  by  the  statute  8  &  4  Will«  lY.  c.  27,  s.2,  for, 
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Earl  ok     in  the  first  place,  that  statate  applies  only  to  heriot  service,  which 

CuiGHKSTBK 

e.  may  be  recovered  by  distress,  and  not  to  heriot  custom,  which  lies 

Hall.  £„  prendre  only ;  and  in  this  case  the  heriot  claimed  appears  to  be 
heriot  custom :  Lanyon  v.  Came  (i) ;  Scriven  on  Copyhold,  c.  8, 
p.  445 ;  Darner  ell  v.  Protheroe  (2). 

(Eblb,  J. :  If  heriot  custom  lies  in  prendre  only,  it  seems  not  to 
be  within  sec.  2,  which  only  prohibits  the  making  of  an  entry  or 
distress,  or  the  bringing  of  an  action  after  the  time  limited.) 

In  Grant  v.  Ellis  (}i),  it  was  held  that  that  section  does  not  apply  to 
rent  reserved  on  a  demise.  But,  secondly,  if  the  statute  does  apply 
to  heriot  custom  at  all,  the  limited  period  has  not  expired.  Heriots 
can  only  become  due  at  irregular  and  generally  long  intervals;  so 
that  the  twenty  years  do  not  begin  to  run  from  the  last  receipt, 
which  was  in  1804. 

(Patteson,  J.:  In  De  Beaiivoir  v.  Owen  (4),  which  was  the  case 
of  a  quit-rent,  the  Court  of  Ex.  Ch.  was  compelled  to  hold  that  the 
period  began  to  run  from  the  last  payment.) 

That  was  a  case  to  which  that  provision  in  sec.  3  would  apply ;  but 
sec.  3  is  to  be  taken  distributively,  according  to  James  v.  Salter  (5) ; 
and  in  this  case  the  right  would  first  accrue  at  the  time  of  disposses- 
sion. Upon  the  death,  in  1824,  even  if  there  was  any  evidence  of  a 
dispossession  against  the  last  lord  of  the  manor ;  still,  as  the  plaintiff 
only  succeeded  to  the  lordship  in  1826,  that  evidence  does  not  affect 
him.  He  asserts  his  right  on  the  first  occ£ksion  which  presents 
itself,  and  has  never  been  dispossessed ;  but,  in  1824,  it  does  not 
appear  whether  the  tenant  died  solely  seised  of  any  live  animal 
which  could  be  seized  as  a  heriot,  and  in  the  absence  of  any 
evidence  on  that  point  the  omission  is  of  no  weight. 

Bovilly  contra : 
During  forty-five  years  not  one  single  incident  of  this  supposed 
tenure  has  occurred;  and  the  Court  will  from  that  circumstance 
presume  an  extinguishment  of  the  tenure.  That  might  be  done  by 
a  release  either  of  the  whole  right  of  the  lord,  or  of  some  particular 
incidents  of  the  tenure. 

(1)  2  Wms.  Saund.  166.  (4)  82  E.  B.  627  (6  Ex.  166), 

(2)  10  Q.  B.  20.  (0)  43  R.  R  741  (3  Bing.  N.  C.  544). 

(3)  60  B.  R.  694  (9  M.  &  W.  U3). 
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(Lord  Campbell,  Gh.  J. :  There  might  be  a  release  of  certain      Earl  op 
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particular  incidents  without  any  extinguishment  of  the  tenure.) 


Hall. 


There  is  authority  for  the  position  that  a  release  of  the  heriot 
would  change  the  tenure :  Doe  d.  Reay  v.  Huntington  (l),  Bradshaw  v. 
Lawson  (2). 

(Lord  Campbell,  Ch.  J. :  Those  were  cases  of  customary  freeholds, 
which  are  held  by  a  different  tenure  altogether  (a).) 

The  right  to  the  quit-rent  is  clearly  barred  by  the  statute :  Doe  v. 
Sumner  (4),  De  Beauvoir  v.  Owen  (5).  But  it  is  said  that  the  statute 
does  not  apply  to  heriot  custom :  the  answer  in  this  case  is,  that 
this  is  heriot  service ;  for  the  case  states  that  the  land  is  held  of  the 
lord  by  quit-rent,  heriot,  fealty,  &c.  Then  the  last  receipt  of  a  heriot 
is,  according  to  De  Beauvoir  v.  Otven,  the  point  from  which  the 
time  begins  to  run,  and  that  was  in  1804.  The  omission  to  take  a 
heriot  in  1824  is  not  explained  by  saying  that  the  tenant  at  his 
death  may  not  have  been  possessed  of  any  live  animal  which  could 
be  seized ;  for  the  jury,  if  asked,  would  presume  that  fact ;  and  if 
that  was  the  reason  for  the  omission,  it  ought  to  have  been  entered 
on  the  court  roll. 

(Erle,  J. :  In  1804,  the  present  Lord  Chichester  had  only  an 
estate  in  remainder.  In  1826  his  right  accrued,  and  he  claims  the 
first  heriot  that  he  could. 

Lord  Campbell,  Ch.  J. :  So  no  relief  has  been  due  since  1825.) 

It  is  difficult  to  contend  that  the  right  to  the  heriot  is  barred  by 
the  statute ;  but  the  quit  rent  is,  and  then  the  Court  will  presume 
from  all  the  circumstances,  a  release  of  the  heriot.  The  doctrine 
of  presumptions  has  been  carried  very  far  in  many  cases :  Roe  v. 
Ireland  (6),  Eldridge  v.  Knott  (7),  Hawke  v.  Bacon  (s),  Creach  v. 
WUmot  (9). 

Creasy^  in  reply : 
There  is  no  ground  for  the  presumption  suggested.    At  the  most 

(1)  4  East,  270.  (5)  82  E.  R  627  (5  Ex.  166). 

(2)  2  E.  R.  429  (4  T.  E.  443).  (6)  10  E.  R  604  (11  East,  280). 

(3)  See  Vaughan  v.  Atkt'ns,  6  Burr.  (7)  Cowp.  214. 

2764.  (8)  11  R.  R  645  (2  Taunt.  166). 

(4)  69  E.  R  663  (14  M.  &  W.  41).  (9)  H  R  R  645  (2  Taunt.  160). 
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eaul  of      there  has  been  but  a  single  omission  to  take  a  heriot.     [He  oited 
Cbichibstbu 


Hall. 


Taylor,  Evid.  135 ;  Doe  v.  Oxenham  (i).] 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 
Mr.  Bovill  has  properly  admitted  that  the  statute  does  not  operate 
as  a  bar.  His  argument,  therefore,  rests  upon  this — that  we  ought 
to  presume  a  release ;  but  upon  what  ground  are  we  to  presume  a 
release  of  the  heriot  ?  In  1824,  upon  the  death  of  Bichard  Baker, 
no  heriot  was  seized ;  but  it  is  clear  that  the  land  was  liable  down 
to  that  time ;  and  the  then  Earl  of  Chichester  was  only  tenant  for 
life.  His  laches,  therefore,  affords  no  ground  to  presume  a  release  by 
him,  because  being  only  tenant  for  life,  he  could  not  grant  a  release. 
The  present  Earl  came  into  possession  in  1826 ;  the  first  heriot  fell 
due  in  1847 ;  and  then  he  seized ;  so  that  there  has  been  no  laches 
on  his  part.  But  Mr.  Bovill  calls  in  aid  the  non-payment  of  any 
quit-rent  for  forty-five  years  as  a  ground  for  presuming  a  release  of 
the  lord's  rights ;  and  there  is  certainly  strong  reason  to  suppose 
that  the  quit-rent  is  barred  by  lapse  of  time ;  but  it  is  barred  by 
virtue  of  the  statute,  if  at  all ;  and  why  then  should  we,  from  that 
fact,  presume  a  release  of  the  heriot,  which  is  not  barred  by  the 
statute.  The  same  observation  applies  to  the  relief,  and  I  think 
that  there  is  no  ground  for  calling  them  in  aid  to  raise  the 
presumption,  which  we  are  asked  to  make.  Neither  is  there  any 
ground  for  saying  that  the  tenure  of  this  land  is  changed.  It  is 
freehold  land  held  of  the  lord,  and  though  the  right  to  a  quit-rent 
has  been  lost  by  lapse  of  time,  the  land  is  still  freehold  land  held 
of  the  lord  by  such  services  as  remain. 

Pattbson,  J. : 

I  quite  concur.  The  tenure  of  this  land  down  to  the  year  1804 
is  most  distinctly  proved ;  and  the  nature  of  the  tenure  will  con- 
tinue unchanged  unless  something  is  shown  to  have  altered  it. 
That  may  be  by  acts  of  the  lord  and  tenant,  or  by  presumption,  or 
by  an  Act  of  Parliament.  This  seems  to  be  probably  heriot  service ; 
and  it  is  said  that  heriot  custom  would  not  be  within  the  Limitation 
Act :  that  may  be  so ;  but  it  is  unnecessary  to  decide  that  point, 
because  assuming  it  to  be  a  heriot  service,  it  is  impossible  that  the 
statute  can  apply  in  this  case.  The  2nd  and  8rd  sections  cannot 
be  put  together  so  as  to  make  the  last  receipt  of  a  heriot,  which 
(1)  56  R.  R.  662  (7  M.  &  W.  131). 


V. 

Uall. 
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only  falls  due  at  long  and  irregular  intervals,  the  point  of  time      Eabl  of 
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from  which  the  period  of  limitation  begins  to  run.  The  twenty 
years,  must,  I  suppose,  run  from  the  time  when  the  right  to  have 
the  heriot  accrued ;  but  there  are  great  difficulties  in  the  way  of 
commencing  the  calculation  in  this  case,  from  the  year  1824 ;  the 
present  lord,  at  that  time,  had  only  an  estate  in  remainder ;  and  it 
is  not  clear  that  there  was  any  live  animal  to  be  seized.  It  is  said 
that  there  ought  to  be  entries  on  the  court  rolls,  and  so  there 
ought ;  but,  supposing  that  it  had  not  been  taken  for  twenty  years, 
are  we  to  presume  that  it  is  gone?  I  think  that,  considering  the 
nature  of  a  heriot,  no  such  presumption  can  be  raised.  But,  it  is 
said  that  that  inference  is  to  be  drawn  from  non-payment  of  the 
quit-rent  and  relief ;  it  is  certainly  difficult  to  say  that  the  quit-rent 
is  not  barred  by  the  operation  of  the  statute ;  but,  assuming  that,  I 
cannot  see  what  ground  it  affords  for  presuming  that  the  right  to 
the  heriot  has  been  lost  independently  of  the  statute. 

WioHTMAN,  and  Eblb,  JJ.  concurred. 

Lord  Campbell,  Gh.  J.  expressed  his  regret  that  this  relic  of 
Danish  invasion  (i)  should  have  been  allowed  so  long  to  remain  a 
reproach  to  the  law  of  England.  He  had  himself  made  several 
ineffectual  attempts  to  induce  the  Legislature  to  pass  some  measure 
for  an  equitable  commutation  of  copyhold  tenure. 

Judgment  for  the  plaintiff. 
(1)  Sic. 
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CASES   AT    NISI    PRIUS. 


1852. 
Afarch  12. 

Cambridge, 

[35] 


EEG.  V.  CROSS  (1). 

(19  L.  T.  0.  S.  35—36  ;  S.  C.  16  J.  P.  215.) 

The  defendant  in  a  qu4>  warranto  is  a  competent  witness  to  prove  liis 
qualification. 

The  office  of  the  chairman  or  returning  officer  at  an  election  under  the 
Health  of  Towns  Act,  11  &  12  Vict.  c.  63(2),  is  judicial  and  not  merely 
ministerial.  The  result  of  the  poll  as  certified  by  him  under  the  Act  is  final 
and  conclusive,  precluding  all  future  scrutiny. 

Query,  whether,  in  the  absence  of  the  chairman,  the  appointment  of  a 
substitute  or  returning  officer  ought  not  to  be  under  the  seal  of  the  local 
board  and  signature  of  five  members  of  the  body. 

Semble,  that  this  irregularity  appointed  by  a  minute  signed  by  the 
chaiiman  alone,  it  will  be  sufficient  to  prove  that  the  person  so  appointed 
acted  as  returning  officer  at  the  election. 

This  was  a  qtio  wairanto  calling  on  the  defendant  to  show  by 
what  authority  he  claimed  to  exercise  the  ofiSce  of  a  member  of 
the  local  board  of  health  for  the  city  of  Ely.  The  defendant 
pleaded  that  he  was  duly  elected  to  such  office. 

Pi'endergast,   Q.C.   and    Worlledge  appeared    for   the  relator, 
Mr.  John  Haylock. 


Byles,  Serjt.  (with  him  0*Malley,  Q.C.  and  Wells)  was  counsel 
for  the  defendant,  and  as  the  affirmative  of  the  issue  raised  was  on 
the  defendant,  the  learned  Serjeant  stated  the  facts  of  the  case, 
which  would  ultimately  raise  some  new  and  important  points  for 
the  consideration  of  the  Court.  In  1848  the  Health  of  Towns  Act, 
11  &  12  Vict.  c.  68,  passed,  and  in  accordance  with  the  forms 
therein  prescribed,  its  provisions  were  applied  to  the  city  of  Ely 
in  the  same  year.  By  one  of  the  sections  of  that  Act,  one  third 
of  the  local  board  go  out  of  office  every  year,  and  accordingly,  in 
1851,  an  election  was  held  to  make  good  five  vacancies  so  created, 
the  outgoing  members  being  re-eligible.  By  the  18th,  the  electors 
for  non-corporate  districts,  such  as  Ely,  are  "  owners  of  property  " 
therein,  and  the  ratepayers.  Among  the  five  members  then  elected, 
Mr.  Cross,  the  defendant,  stood  the  lowest,  the  relator,  Mr.  Haylock, 
having  polled  only  five  below  him.  That  gentleman  being  anxious 
to  defeat  the  election  of  Mr.  Cross,  applied  to  the  Court  of  Q.  B. 


(1)  Followed,  M.  v.  Collins  (1876) 
2  Q.  B.  Div.  30,  35,  36,  46  L.  J.  Q.  B. 
257,  36  L.  T.  192. 


(2)  Eep.    and  replaced   by   Public 
Health  Act,  1875  (38  &  39  Yict  c.  50), 
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for  this  rale,  which  was  made  absolute  without  argument  on  Hko. 
the  last  day  of  the  Term  at  eleven  o'clock  at  night.  It  was  cro'bs. 
apprehended  that  the  election  was  conducted  in  a  strictly  legal 
manner,  so  that  the  relator  could  not  impeach  it  in  law;  and  it 
was  submitted  that  it  was  not  open  to  him  to  enter  upon  a  scrutiny 
of  the  votes  here  as  the  certificate  of  the  chairman  or  returning 
officer  of  the  number  of  votes  ascertained  by  him  for  each  candidate 
was  final  and  conclusive,  his  office  being  not  merely  ministerial, 
but  judicial.  If  that  be  the  proper  view  of  the  Act,  then  the 
♦defendant  would  be  entitled  to  a  verdict  on  this  issue.  The  ques-  [  •se  ] 
tion  thus  raised  is  new  and  important,  turning  on  the  construction 
to  be  placed  on  several  sections  of  the  11  &  12  Vict.  c.  63.  Of 
these  the  first  is  the  21st (i)  section,  which  enacts  that  ''at  every 
election  of  owners  of  property  and  ratepayers,  the  chairman  of  the 
local  board  of  health  .  .  .  shall  have  the  powers  and  perform  the 
duties  vested  in  or  imposed  upon  the  said  chairman  by  this  Act  in 
relation  to  any  such  election,  and  shall  perform  all  other  duties 
which  it  may  be  requisite  for  him  to  perform  in  conducting  and 
completing  elections  under  this  Act,  and  in  case  the  office  of  chair- 
man shall  be  vacant  at  the  time  when  any  such  power  or  duty 
must  be  executed  or  performed;  or  in  case  the  chairman,  .  .  .  from 
illness  or  other  sufficient  cause,  shall  be  unable  to  exercise  or  dis- 
charge such  powers  or  duties,  or  shall  be  absent,  or  shall  refuse  to 
act,  some  other  person  who  shall  be  appointed  ...  by  the  local 
board  of  health  shall  exercise  or  perform  such  of  the  said  powers 
and  duties  as  then  remain  to  be  exercised  or  performed  under  this 
section."  Dr.  Peacock,  the  chairman,  being  ill,  Mr.  Marshall,  the 
clerk  of  the  local  board,  was  appointed  by  the  board  to  act  as  return- 
ing officer  at  the  election  of  1851.  The  question  is,  what  were  the 
powers  of  Mr.  Marshall  ?  The  defendant  contends  that  they  were 
of  a  judicial  nature,  and  he  so  contends, on  the  27th  section  (2),  which 
clearly  indicates  that  the  decision  of  that  officer  on  the  validity  of 
the  votes  is  meant  to  be  final  and  conclusive.  By  this  section  it 
is  enstcted,  that  "the  chairman  shall,  on  the  day  immediately  follow- 
ing the  day  of  election,  and  on  as  many  days  immediately  succeeding 
as  may  be  necessary,  attend  at  the  office  of  the  local  board  of  health, 
and  ascertain  the  validity  of  the  votes  by  an  examination  of  the  rate- 
books and  such  other  books  and  documents  as  he  may  think  necessary, 

(1)  See  nowPublic  Health  Act,  1875,      Sched.  IL  rules  31 — 54,  wliich  repro- 
Scbed.  n.  rales  32  and  33.  duce  the  repealed  section  in  substance. 

(2)  See  now  Public  Health  Act,  1875, 


^8  1852.    N.  P.     19  L.  T.  0.  S.  86,  Ir.b. 

Rbcl  and  by  examining  such  persons  as  he  may  see  fit,  and  he  shall 
Cboss.  c^b^  ^P  ^^^^  ^^  ^^6  votes  as  he  shall  find  to  be  valid,  and  to  have 
been  duly  given,  collected,  or  received,  and  ascertain  the  number  of 
such  votes  for  each  candidate,  and  the  candidates,  to  the  number 
to  be  elected,  who  being  duly  qualified,  shall  have  obtained  the 
greatest  number  of  votes  shall  be  deemed  to  be  elected,  and  shall 
be  certified  as  such  by  the  said  chairman  under  his  hand,  and  to 
each  person  so  elected  the  chairman  shall  send  or  deliver  notice  of 
such  election  ;  and  the  said  chairman  shall  also  cause  to  be  made 
a  list  containing  the  names  of  the  candidates,  together  with,  in 
case  of  a  contest,  the  number  of  votes  given  for  each,  and  the 
names  of  the  persons  elected,  and  shall  sign  and  certify  the  same, 
and  shall  deliver  such  list,  together  with  the  nomination  and  voting 
paper  which  he  shall  have  received,  to  the  local  board  of  health 
at  their  first  or  next  meeting,  as  the  case  may  be,  who  shall  cause 
the  same  to  be  deposited  in  their  office,  and  the  same  shall,  during 
office  hours  thereat,  be  kept  open  to  public  inspection,  together  with 
all  other  documents  relating  to  the  election,  for  six  months  after 
the  election  shall  have  taken  place,  without  fee  or  reward  ;  and  the 
said  chairman  shall  cause  such  list  to  be  printed,  and  copies  thereof 
to  be  affixed  at  the  usual  places  for  affixing  notices  of  parochial 
business  within  the  parts  for  which  the  election  shall  have  been 
made."  It  will  be  seen  that  the  duties  cast  upon  the  returning 
officer  are  of  a  strictly  judicial  character.  He  is  to  examine  the 
voting  papers,  and  ascertain  such  of  the  votes  as  he  shall  find  to 
be  valid,  and  then  to  certify  the  result.  With  such  duties  it  is 
impossible  that  the  Legislature  can  possibly  have  meant  to  give  to 
the  unsuccessful  candidates  a  power  of  ripping  open  the  election 
and  of  entering  upon  a  fresh  scrutiny.  Yet  this  the  relators  now 
seek  to  do. 

Mr.  Marshall,  the  clerk  of  the  local  board  of  health  at  Ely,  was 
then  called,  and  deposed  as  follows :  I  am  a  solicitor.  In  1848  the 
Health  of  Towns  Act  was  applied  to  the  city  of  Ely,  and  in  March, 
1851,  there  was  an  election  of  five  members  of  the  local  board. 
Dr.  Peacock,  the  Dean,  was  the  chairman  at  first,  but  he  being  ill, 
it  became  necessary  that  a  person  should  be  appointed  in  his  place 
as  returning  officer  to  conduct  the  election.  I  was  appointed  to 
that  office  by  a  minute  of  the  board.  This  is  the  minute  of  my 
appointment.  It  is  signed  by  the  chairman  alone,  and  is  not  under 
the  seal  of  the  body. 
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Prendergast  then  objected  that  this  was  an  illegal  mode  of  Reg. 
appointment.  The  149th  section  required  that  the  appointment  cboss. 
should  be  **  under  the  seal  of  the  local  board,  and  should  be  signed 
by  five  members  of  the  board."  The  35th  section  enacts  that  "the 
local  board  in  the  case  of  a  new  corporate  district  <which  this  was), 
should  cause  to  be  made  a  seal  for  the  use  of  such  board  in  the 
execution  of  this  Act."  The  21et  section,  already  referred  to,  treats 
of  the  appointment  of  deputy-chairman  for  an  election  by  the  local 
bo£u:d  of  health.  Now  the  question  is,  how  that  appointment  is  to 
be  made.  It  is  submitted  that  it  falls  within  the  149th  section,  and 
ought  to  be  under  the  seal  of  the  board.  That  section  enacts  that 
"Whenever  the  consent,  sanction,  or  approval,  or  authority  of  the 
local  board  of  health  is  required  by  the  provisions  of  the  Act,  the 
same  shall,  in  the  case  of  a  non-corporate  district,  be  under  their 
seal  and  the  hands  of  five  or  more  of  them."  Mr.  Marshall  seems 
to  have  been  appointed  by  a  minute  of  the  board,  signed  at  a  meet- 
ing by  the  chairman,  which  was  wholly  insufficient  and  unwarranted 
by  the  Act  (1). 

ByleSf  Serjt. : 

If  the  objection  is  persisted  in,  I  shall  withdraw  the  formal 
appointment  and  content  myself  with  proving  that  Mr.  Marshall 
acted  in  the  office.    Evidence  withdrawn. 

Mr.  Marshall  continued :  Dr.  Peacock  being  too  ill  to  attend,  I 
acted  as  returning  officer  in  his  place,  at  the  election  of  March, 
1851.  I  caused  voting  papers  to  be  distributed  and  to  be  collected; 
I  examined  them  on  the  same  day  as  the  election,  and  on  the 
following  days,  and  ascertained  the  validity  of  the  votes  given  for 
each  candidate.  Having  done  so,  I  signed  this  certificate.  I  came 
to  a  decision  on  the  validity  of  the  votes  on  all  sides.  I  ascertained 
the  number  of  valid  votes  for  each  candidate.  I  then  gave  notice 
to  the  elected  candidates,  and  made  out  a  list  of  all  the  candidates, 
and  the  number  of  votes  each  had,  which  I  published.  At  the  first 
meeting  after  the  election  I  returned  the  examination  papers  and  the 
voting  papers  to  the  board. 

Cross-examined  by  Prendergast : 

The  votes  were  cast  up  in  my  office,  as  the  board  has  not  any 
fixed  office;  yet,  though  they  usually  meet  in  the  hall,  as  I  was 

(1)  See  Public  Health  Act,  1876,  Schod.  I.  r.  10. 
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Bbg.         clerk,  and  had  all  the  papers  in  my  posBession,  the  board  met  at 
CEosfl.        Biy  office  as  a  matter  of  convenience. 

Mr.  Cross,  the  defendant,  was  then  called  as  a  witness,  but 

Prendergast  objected  to  his  reception  : 
This   was    not   a    case  to   which   the  new  Evidence  Act  was 
applicable. 

Lord  Campbell,  Ch.  J. : 

Mr.  Cross  is  clearly  a  competent  witness.  He  comes  within 
the  enacting  clause  of  the  section,  and  does  not  fall  within  the 
exceptionary  clauses.  He  may  be  examined,  therefore,  as  a  witness 
in  this  case. 

Mr.  Cross  then  proved  his  qualification,  and  the  signature  to 
the  declaration  required  by  the  Act.  This  being  the  case  for  the 
defendant, 

Prendergast,  Q.C.  submitted  that  there  was  no  evidence  to  go 
to  the  jury  that  the  defendant  had  been  duly  elected.  The  pro- 
ceedings were  altogether  irregular.  There  had  not  been  sufficient 
notice  of  the  election,  as  required  by  the  23rd  and  24th  sections 
of  the  Act ;  nor  was  there  any  evidence  of  the  nomination  of  the 
candidates ;  nor  was  the  appointment  of  Mr.  Marshall  proved,  as 
required  by  the  Act. 

Byles,  Serjt.  submitted  that  these  objections  were  not  open  to 
the  relator,  as  they  were  not  made  in  the  rule  nisi  in  which  this 
rule  absolute  proceeded  ;  and,  by  the  general  rule  of  the  Courts,  it 
is  provided  that  the  party  objecting  in  such  proceedings  shall  be 
confined  to  the  objections  taken  in  his  rule  nisi. 

Worlledge,  for  the  relator : 

The  rule  only  extended  to  the  pleadings,  and  does  not  limit  the 
objections  on  the  evidence.  These  objections  are  all  founded  on 
the  sufficiency  of  the  evidence  to  prove  the  issue  "  duly  elected 
or  not." 

Lord  Campbbll,  Ch.  J. : 

I  was  at  first  inclined  to  agree  with  my  brother  Byles,  and  to 
restrain  the  relator,  but  I  think  the  suggestion  now  thrown  out 
is  entitled  to  consideration,  and  removes  him  from  his  ground. 
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Without,  however,  giving  any  definite  opinion  on  the  construction  of         Reg. 
this  rule,  which  is  very  doubtful,  I  think  it  would  be  better  if  we       cross. 
were  to  discuss  and  decide  the  main  question  in  the  case,  namely, 
whether  the  certificate  of  Mr.  Marshall  is  final. 

Prendergasty  Q.C. : 

There  was  one  other  objection,  and  that  was  to  the  place  of 
meeting.  The  Act  directs  the  board  to  meet  for  the  election  at  its 
office,  but  it  seems  that  the  election  took  place  in  the  private  room 
of  Mr.  Marshall. 

Lord  Campbell,  Gh.  J. : 

The  clause  is  merely  directory.  The  local  board  must  meet 
somewhere,  and  if  they  have  no  regular  office,  there  is  no  reason 
why  they  should  not  meet  at  that  of  the  clerk  (i).  You  had  better 
go  to  the  question  on  the  certificate. 

Prendergaat  and  Worlledge  then  proceeded  to  submit  that  the 
decision  of  Mr.  Marshall,  admitting  him  to  be  properly  the  "return- 
ing officer,"  was  not  final  and  conclusive.  *  *  They  cited  R.  v. 
Ledgard  (2),  and  argued  that,  supposing  for  the  sake  of  argument 
that  Mr.  Marshall  was  duly  appointed,  his  certificate  is  not  final 
and  conclusive.  He  could  only  examine  those  voters  who  were 
willing  to  be  examined  by  him,  and  had  no  power  to  compel 
attendance  or  the  production  of  documents.    ♦    *    * 

Byles,  Serjt.  contra,  was  not  called  on. 

Lord  Gampbbll,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  certificate  of  Mr.  Marshall  is 
conclusive,  as  far  as  the  validity  of  the  votes  is  concerned.  I  quite 
concur  with  R.  v.  Ledgard  ;  but  the  two  Acts  are  dissimilar.  The 
5  &  6  Will.  IV.  c.  76  (8),  is  so  framed  expressly  as  to  make  the  duty 
of  the  mayor  as  returning  officer  merely  ministerial.  The  Legisla- 
ture observed  the  inconvenience  of  that  enactment,  and  seems  to 
have  cautiously  worded  the  section  in  the  Health  of  Towns  Act,  so 
as  to  make  the  office  of  returning  officer  not  merely  ministerial,  but 
also  judicial.  And  I  am  at  a  loss  to  see  what  words  could  have  been 
employed  better  calculated  to  convey  that  intention.    According 

(1)  The  place  appointed  must  now  (2)  8  Ad.  &  EL  545. 

be  stated  in  the  notice  of  election :  (3)  See  now  Municipal  Corporations 

PubHc  Health  Act,   1875,   Sched.  I.  Act,  1882,  s.  58. 
rule  36. 

B.B. — ^YOL.  LXXXIX.  61 
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Bbo.  to  the  decision  in  R.  t.  Ledgard,  even  this  certificate  mast  be 
Cross.  held  final  as  regards  the  validity  of  the  votes ;  though  it  may  be 
otherwise  if  corruption  be  charged  (of  which  there  is  not  a  pretence 
here),  or  any  error  in  casting  up  the  votes.  It  was,  indeed,  pressed 
in  argument  that  this  could  not  be  final,  because  the  returning 
officer  had  no  power  to  examine  the  voters  on  oath;  but  the 
recent  decision  of  the  Court  of  Q.  B.  in  Mr.  Ramshay's  case  (l)  is 
clear  on  the  point,  that  though  there  is  no  express  power  given  to 
any  officer  to  examine  on  oath,  yet,  if  the  examination  be  taken  not 
on  oath,  and  an  express  decision  be  given  on  that  evidence,  such 
decision  is  final  and  binding.  Under  these  circumstances,  I  shall 
direct  a  verdict  for  the  defendant ;  but,  as  the  point  is  both  novel 
and  important,  I  shall  be  glad  to  afford  an  opportunity  to  have  my 
opinion  reversed.  The  relator  may  move  accordingly,  and  if  the 
Court  above  should  be  of  opinion  that  the  certificate  is  not  conclu- 
sive, then  there  will  be  a  new  trial ;  but  I  should  advise  an  agree- 
ment between  the  parties  which  would  provide  for  the  going  into 
the  scrutiny  before  a  legal  arbitrator,  a  much  more  fit  tribunal  than 
a  jury  for  such  a  purpose. 

This  suggestion  was  at  first  acceded  to,  but  a  difficulty  arising, 
it  was  abandoned,  and  the  case  left  to  take  the  ordinary  course. 

Verdict  Jor  the  defendant. 
(1)  See  88  R  B.  563. 
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2.  Burial — Exhumation  of  body — Faculty  to  exhume  corpse,  with 

view  to  its  identity,  decreed.    In  re  Pope 768 

3.  Prebendary — Land-tax  Bedemption  Acts— Sale  by  Preben- 
dary to  trustee  for  himself — Confirming  statutes.    Beaden  v.  King    .     549 

ELECTION — Settlement — Conversion— Evidence  of  intention — Money 
invested  on  mortgage — Beal  or  personal  estate.    Harcourt  y.  Seymour    196 

ESCHEAT— Under  Escheat  Act  trust  monies  may  be  followed  into 
land  against  lords  of  fee — If  otherwise  estate  in  hands  of  lord  by 
escheat  is  liable  to  debts  of  person  whose  estate  has  escheated.  Hughes 
V.  Wells 651 

ESTATE— Estate  for  life— Leases  for  lives— Benewal — Direction  in 
will — Payment  out  of  funds  belonging  to  estate  not  charged  with 
renewal — Beference  as  to  proper  contribution  by  tenant  for  life — 
Insurance  on  life  of  new  cestui  que  vie — ^Bules  as  to  contribution  to 
cost  of  renewal  by  tenant  for  life  and  remainderman.  HudlesUm  v. 
Whelpdale 670 

EVIDENCE — 1.  Documentary— Bill  of  costs— Handwriting — ^Evidence 
of  clerk  who  has  copied  document  admissible  as  proof  of  handwriting 
only.     Chant  v.  Brown 681 

2. Consent  of  personal  representatives  of  mortgagor,  one 

of  solicitor's  clients,  to  admission  of  bill  of  costs  in  evidence,  does  not 
make  it  evidence  against  parties  claiming  under  mortgagee,  the  other 
client.     Chant  v.  Brown 681 

3.  Privileged     communications  —  Communications     with 

solicitor  of  mortgagor  only,  or  with  solicitor  of  persons  having  interests 
in  mortgaged  estate  in  default  of  appointment— Solicitor  not  solicitor  of 
mortgagee— Tender  in  suit  to  impeach  mortgage  as  founded  on 
appointment  in  fraud  of  power — Held  not  privileged.     Chant  v.  Brown 

681 

4.  Witness— Privilege— Matters  tending  to  criminate  witness — 

Witness  may  decline  to  answer  at  any  time,  although  he  may  have 
already  disclosed  sufficient  to  convict  him.  King  of  Two  Sicilies  y. 
Willcox         .         .         .         .         : 89 

5.  Examination  on  commission — Compliance  with  order — 

'<  Hand  and  seal  of  Commissioner  "— Beturn  signed  by  Commissioner 
and  placed  in  sealed  envelope  held  sufficient.    Doe  d.  Baker  y.  Winchester 

779 
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EVIDENCE — 6.  Witness — duo  warranto— Defendant  in  quo  warranto 
is  a  competent  witness  to  prove  his  qualification.    E,  y.  Cro88 .        .     796 

EXECTJTOB  AND  ADMINI8TBAT0B— 1.  Administration^Assets^ 
Equity  of  redemption— Legral  assets — Priority — Creditors  by  specialty 
in  which,  heirs  are  bound  —  Administration  of  Estates  Act,  1883. 
Foster  v.  Handley 65 

2.  Administration  suit— Account — Wilful  default  of  executors — 

Liability  for  interest  on  balances — General  principle  on  which  Court 
proceeds  in  directing  inquiries  as  to  wilful  default  and  directing  pay- 
ment of  interest  on  balances  in  hands  of  executors  or  trustees.  Jones  y. 
Morrall 275 

3.  Authority  to  continue  trade— Partner  in  cotton  mill--Gift  to 

trustees  with  authority  to  allow  money  to  remain  in  firm  in  names  of 
trustees — Held  to  authorize  executors  to  continue  money  in  trade  but 
not  to  trade  with  money  by  becoming  partners  in  trade.  Travis  y. 
Milne 359 

4.  Partnership  —  Suit  by  beneficiaries  —  Parties  —  Suit  cannot 

generally  be  maintained  against  both  executors  and  surviving  partners. 
Travis  v.  Milne 359 

6.  Leaseholds— Contingent  liabilities— Indemnity— Security  for 

possible  breaches  of  covenant— Bight  of  lessors  to  require  retention  of 
assets  by  executors.    Kiiig  y.  Malcoit 631 

6.  Proceedings  against — Parties— Estate  of  deceased  partner — 

Suit  cannot  generally  be  maintained  against  both  executors  and  sur- 
viving partners.     Travis  y.  Milne 359 

FAMUiY  AEBANGEMENT— Agreement  for  division  of  intestate's 
property — Conveyance  to  trustees — Consideration— Supposition  that 
bequests  had  been  made  in  favour  of  one  party  to  arrangement— Will 
not  found — Voluntary  settlement.     Heap  y.  Tonge       ....     339 

PEAX7D  AND  ICISBEPBESENTATION— 1.  Confidential  relation- 
Doctor  and  patient— Poor  patient — Change  of  circumstances— Pro- 
missory note  given  to  doctor  for  amount  in  excess  of  that  due  for 
medical  attendance — Note  ordered  to  stand  as  security  only  for  amount 
actually  due.    Billage  y.  Southee 564 

2.  Sale  under  Land-tax  Redemption  Acts — Court  would  rectify 

purchase  effected  by  fraud,  though  confirmed  by  subsequent  statutes. 
Beaden  y.  King 549 

3.  Voluntary  conveyance — Conveyance  of  intestate's  property  to 

trustees— Agreement  for  division — Consideration — Family  arrangement 
—Supposition  that  bequests  had  been  made  in  favour  of  one  party  to 
arrangement — Will  not  found— Held  not  a  voluntary  conveyance,  and 
that  it  might  be  supported  against  parties  and  subsequent  purchasers 
for  value  with  notice.    Heap  y.  Tonge 339 

HACKNEY  CABJtIAGE — Liability  of  cab  proprietor  for  tort  of 
driver.     See  Master  and  Servant. 

HUSBAND  AND  WIFE  —  1 .  Wife's  property  —  Separate  use  — 
Bestraint  on  anticipation— Dividends  payable  to  wife  '*  on  her  per- 
sonal appearance  and  receipt  "—Costs.    In  re  Boasts  Trust         .  63 

2.  Wife's  equity  to   settlement  —  Beversionary  chose    in 

action — Bight  to  settlement  is  an  obligation  which  the  Court  fastens 
not  upon  the  property,  but  upon  the  right  to  receive  it.  Osbom  y. 
Morgan 523 

3.  Separate  use  —  Application  to  equity  to  aid  defective 

appointment — Power  of  attorney — Participation  of  wife  in  breach  of 
trust — Husband  permitted  to  receive  trust  funds— Escheat.  Hughes  y. 
Wells 651 
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IKTAKT— 1.  Maintenance — ^Advancement— Will— Direction  to  pay 
income  to  wife  for  maintenance  of  children  under  21 — Liability  of  wife 
to  account  for  surplus.    Browne  v.  Paull 31 

2.  Sum  directed  to  be  raised  for  past  and  future  main- 
tenance of  infant  and  to  be  charged  upon  his  estate,  present  and 
future.     In  re  Allen 716 

3.  Proceedings  by — Administration  suit — ^Discretion  in  insti- 
tuting suit — Next  friend,  inquiry  as  to  propriety  of  appointment  of, 
refused.     Smallwood  v.  Butter 321 

4.  Foreclosure  suit  —  Claim  against  infant  devisee  —  Vesting 

order— Day  to  show  cause.     See  Mortgage,  8. 

INJUNCTION — 1.  Conditions  required  to  induce  Court  to  grant 
injunction  to  restrain  infringement  of  right,  acquired  by  long  user, 
to  use  water  of  stream  for  trade  purposes.     Wood  v.  Suicliffe    .        .    262 

2.  Application    for    interim  injunction  to  restrain  defendants 

from  entering  into  agreement  with  third  parties  inconsistent  with 
subsisting  agreement  between  plaintiffis  and  defendants  refused— In 
what  cases  Court 'will  interfere  to  preserve  property  in  litigation  in 
statu  quo.  Shrewsbury  and  Cheater  Bail,  Co,  v.  Shrewsbury  and  Birmingham 
Bail.  Co 143 

3.  Easement — Canal — Use  of  water  for  unauthorized  purposes — 

Plaintiff's  title  established  at  law — Award  of  nominal  damages — 
Acquiescence— Injunction  refused  on  ground  of  acquiescence.  BochdaJe 
Canal  Co,  Y,  King 211 

4.  Nuisance — Bellringing — Boman  Catholic  church — Injunction 

granted  to  restrain  ringing  of  bells  so  as  to  occasion  nuisance  or  annoy- 
ance to  plaintiff,  who  lived  near  to  church — Bill  may  be  filed  to  restrain 
public  nuisance,  without  making  Attomey-Oeneral  a  party,  if  special 
damage  sustained.     £  jltau  y.  De  Held 245 

5.  Patent — Infringement— Public  policy — Court  cannot  refuse  to 

protect  legal  right  on  grounds  depending  exclusively  on  considerations 
of  national  policy.     Caldwell  y.  ir^anvlisseugeti 513 

6.  Railway  Company — Compulsory  purchase  of  land — Conflicting 

statutory  powers  conferred  on  two  Companies— Injunction  granted  to 
Company  in  possession  of  land  to  restrain  other  Company  from  exer- 
cising their  power  pending  trial  of  action.  M,  8,  dk  L.  Bail,  Co,  y.  Q.  N. 
Bail,  Co 447 

7.  Trade  secret — Medicine  not  protected  by  patent — Breach  of 

faith — The  use  of  the  secret  of  an  unpatented  invention,  communicated 
in  breach  of  confidence,  restrained  by  injunction.     Morison  y.  Moat    416 

8.  Waste — Equitable— Parties— Effect  of  acquiescence  on  applica- 
tion for  interlocutory  injunction.     Marker  y.  Marker  ....     305 

9.  Lands  Clauses  Acts — Notice  to  assess  compensation — Injunc- 
tion against  landowner  at  suit  of  Company.     See  Lands  Clauses  Acts,  4. 

INSURANCE  (LIFE)— 1.  Insurable  interest  —  Trustee  —  Names  in 
policy— Life  Assurance  Act,  1774.     CoUett  v.  Morrison  .        .    374 

2.  Policy — Agreement— Variation  between   terms    of   proposal 

and  agreement  and  form  of  policy  subsequently  granted — Relief  in 
equity  on  footing  of  agreement  and  not  of  policy.    CoUett  y .  Morrison    374 

JUDGMENT— Registration  —  Priority  —  Mortgage  -—Redemption  — • 
Parties  to  suit.     Johnson  v.  Uoldsworth 39 
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JUDOHENT  CBEDITOS— Deed  of  arrangement— Priority  as  between 
judgment  creditor  executing  deed  and  judgment  creditor  not  a  party 
to  it.     See  Bankruptcy,  2. 

LANDLORD  AND  TENANT — 1.  There  is  no  principle  on  which  a 
court  of  equity  should  extend  the  legal  right  or  remedy  of  the  landlord 
as  against  the  tenant  or  his  estate.    King  v.  Malcott  .  .631 

2.  Breach  of  covenant  to  repair  and  insure— Case  resting  in  con- 
tract— Practice  of  Court  as  to  granting  relief  against  forfeiture  for 
breach  of  covenant — Waiver  and  acquiescence— Notice  to  quit — Absence 
of  personal  representative  of  tenant  cannot  be  set  up  against  landlord 
as  excuse  for  non-performance  of  covenants.     Gregory  y.  Wilson  625 

3.  Renewal  of  lease — Covenant  by  mesne  landlord  for  renewal — 

Wilful  neglect  or  refusal  to  renew — Non-payment,  after  demand,  of 
fine  paid  by  mesne  landlord  to  superior  landlord — Complaint  of  under- 
lessee  as  to  proportion  of  fine  demanded — Neglect  to  apply  to  Court  for 
assessment  of  sum  payable — Laches — Specific  performance  of  covenant 
not  decreed.     Chesterman  v.  Mann 398 

LAND  TAX— Land-tax  Redemption  Acts — Sale  imder  Acts— Validity 
of  sale — Sale  by  Prebendary  to  trustee  for  himself— Confirmation  by 
subsequent  statutes.    Beaden  y.  King 549 

LANDS  CLAUSES  ACTS— 1.  Compulsory  purchase  of  land— Con- 
flicting statutory  powers — As  to  the  effect  of  two  Acts  conferring  on 
different  Companies  the  right  to  purchase  compulsorily  the  same  land, 
qucsre.     M.  S.  A  L,  Bail.  Co,  y.  G.  N.  Bail.  Co 447 

2.  Compensation  —  Lands  injuriously  affected  —  Claims    under 

s.  68 — Where  no  original  equity  affecting  claim  statute  does  not  create 
it — But  where  original  equity  exists  statute  does  not  take  it  away. 
Duke  of  Norfolk  y.  TennarU 648 

3. Court    does    not    interfere    by    injunction    to 

restrain  parties  who  insist  that  their  property  is  ix^uriously  affected 
from  prosecuting  their  claim  under  Act  upon  mere  ground  that  Act 
has  not  provided  means  of  determining  question  of  injury.  Duke  of 
Norfolk  y.  Tennant      . 618 

4. Damage — Notice  to  assess  compensation  under  s.  68 

of  the  Lands  Clauses  Consolidation  Act — Ex  parte  injunction,  which 
had  been  granted  on  application  of  Company,  dissolved.  Souih  Stafford- 
shire  Bail.  Co.  y.  Hall 128 

5.  Reinvestment  of  purchase-money — Conversion — Compulsory 

purchase  of  idiot's  land — ^Payment  into  Court — ^Death  of  idiot — Money 
ordered  not  to  be  reinvested  in  or  considered  as  land — ^Payment  to 
executors.    In  re  Crosses  Estate 82 

LIMITATIONS,  STATUTE  OF— 1.  Arrears  of  interest— Judgment 
creditor— Charge  on  debtor's  estate — Reference  as  to  incumbrances — 
Statement  of  claim  by  incumbrancer  not  party  to  suit — Incumbrancer 
held  entitled  to  arrears  of  interest  for  6  years  before  time  of  claim 
being  carried  in.     Greenway  y.  Bromfidd 395 

2.  Adverse  possession  of  land — Trustees — Will — Heir — Claim  to 

real  estate  barred  by  lapse  of  time  as  against  trustees.  Simmons  y. 
Budall 44 

3.  Period  from  which  statute  runs — Petition  in  lunacy — Petition 

presented  and  reference  to  and  report  by  Master  after  lunatic's  death — 
Claim  for  past  maintenance — Claim  barred  as  against  heir  of  lunatic, 
not  a  party  to  application.     Wilkinson  y.  Wilkinson      ....     397 
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LUNACY — Maintenance  of  lunatic — Claim  for  arrears  hy  commil 
J                   —Money  expended  in  excess  of  allowance — Petition  hy  committee  t 
^                   reference  after  lunatic's  death— Statute  of  Limitations.     WUkinsoi 
Wilkinson 

1  MASTER  AND  SERVANT— Cabdriver— Gab  licensed  to    defend; 

i  — Hire  of  cab  by  driver  at  sum  certain  for  each  day — Driver  a  serv^ 
of  proprietor— Liability  of  proprietor  for  injury  caused  by  driver's  nei 
gence.    Morley  v.  Duuacomhe 


MOKTGAaE  — 1.   Equity   of   redemption  —  Merger  —  Purchase 
mortgagee — Conveyance  to  trustee — Held  no  merger  where  declarati 
to  that  effect  in  conveyance.     Bailey  v.  Richardson       ...  .      < 

2.  Foreclosure — Reversionary  interest  in  stock — Right  of  mo; 

gagee  to  decree  for  foreclosure  in  default  of  payment.     Wayne  v.  Hanh 

2 

3.  Parties  —  Absence  of   interested  party  —  Interest    n 

disclosed  on  pleadings — Party  to  suit  bound  by  decree  notwithstandii 
imperfection.     Bromitt  v.  Moor .4 

4. Interest  in  same  estate  subsequently  acquired  t 

party  from  another  not  party  to  foreclosure,  may  apply  to  redees 
Bromitt  v.  Moor 41 

5.  Parties  to  suit — Representation  of  cestui  que  trust  b 

trustee.     Ooldsmid  v.  Stonehewer 70 

6. Distinction    as    to    necessity    of  making   person 

beneficially  interested  in  real  estate  parties  in  suits  by  mortgagees  fo 
foreclosure  or  sale  against  persons  having  legal  interest  only  wher< 
they  are  executors  of  mortgagor  and  where  they  are  trustees  o 
settlements  of  mortgaged  property.     Hanman  v.  Riley  .70- 

7. Costs— Assignees  of  tenant  for  life  who  had  executec 

mortgage  deed — ^Disclaimer  by  assignees — Previous  offer  to  disclaim 
by  deed — ^Right  of  assignees  to  costs.     Lock  y.  Lomas  .     75£ 

8.  Foreclosure  suit — Infant — Claim  against  infant  heir  of  mort- 
gagor—Vesting order — Common  foreclosure  order,  giving  infant  heir 
day  to  show  cause,  only  authorized  by  Trustee  Act.     Newbury  v.  Marten 

760 

9.  Decree — ^Enlargement  of  time  fixed  for  payment,  although 

decree  made  absolute  and  enrolled.     Thomhill  v.  Manning  .    160 

10.  Absolute  assignment  of  reversion — Separate  memorandum 

providing  for  reconveyance  on  repayment  of  amount  due  within  6 
months — Lapse  of  18  years — Transaction  held  to  be  a  mortgage.  Waters 
V.  Mynn 717 

11.  Priority  —  Constructive    notice  —  Solicitor    and    client  — 

Negligence— Omission  to  get  in  title— Equitable  and  legal  mortgages 
— Legal  mortgagee  not  postponed  to  prior  equitable  mortgagee  in 
absence  of  fraud  or  gross  negligence  —  Solicitor-mortgagor,  acting 
solely  in  transaction,  considered  as  solicitor  or  agent  of  mortgagee. 
Hewitt  V.  Loosemore 526  ; 

12.  Receipt  indorsed  for  money  advanced— Whole  amount  not 

actually  received  by  mortgagor — Laches — Money  advanced  by  truBtees 
— Part  of  money  retained  by  one  trustee — Laches  of  mortgagor- 
Liability  for  whole  amount.     West  y,  Jones 67 

13.  Tacking  —  Priority —  Redemption  —Principal  and  surety. 

Bowker  v.  Bull 11 
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XflUISANCE — Noise — Bellringing^— Boman  Catholic  church — Injunc- 
'tion  granted  to  restrain  ringing  of  bells  so  as  to  occasion  nuisance  or 
annoyance  to  plaintiff,  who  lived  near  to  church— Bill  may  be  filed  to 
restrain  public  nuisance,  without  making  Attorney -General  a  party, 
if  special  damage  sustained.     SoUau  y.  De  Held 245 

PARTIES.    See  Practice,  2—8. 

PARTNERSHIP — 1.  Creditor's  suit  —  Parties — Claim  by  creditor 
AK^ainst  estate  of  deceased  partner— Surviving  partner  not  a  necessary 
party.    Hills  v.  M'Bae 454 

2.  Dissolution  —  Solicitors  —  Offices  and  appointments  held  by 

partner — Value  of  offices — Charge  in  partnership  accounts.  Smith  y. 
Aftiles 573 

3. Notice     of    dissolution  —  Construction     of    articles  — 

Szpulsion  clause — Ineffectual  notice  to  expel  partner  may  operate  as 
dissolution  if  so  treated  by  partners — But  such  a  notice  cannot  operate 
as  notice  of  dissolution  under  a  retirement  clause  in  articles  which  pro- 
liibited  outgoing  partner  from  competing  with  partnership  business. 
Smith  y.  Mules 573 

4.  Estate  of  deceased  partner —Surviving  partners  dealing  with 

testator's  property  with  notice  are  bound  to  inquire  into  trusts  on 
which  it  is  held  and  are  liable  as  if  they  had  actual  notice  of  the  trusts. 
Travis  y.  Milne 359 

5.  Interests  of  partners — No  assumption  that  annual  stocktaking 

really  represents  interests  of  several  partners  in  firm.     Travis  y.  Milne 

359 

PATENT — 1.  Infringement— Injunction — English  patent — Right  of 
holder  to  restrain  foreigners  from  using  invention  on  board  their  ships 
-within  English  dominions.     Caldwell  y.  Vanvlissengen  ....     513 

2. Liability  of  foreigners  in  this  country  to  actions  for 

injury  done  by  infringement — Enforcement  of  equitable  remedies 
against  foreigners  equally  with  British  subjects.    Caldwell  y.  Vanvlissengen 

513 

3. Prohibitory  words  of   patent,   addressed  only  to 

British  subjects,  are  in  aid  of  grant  and  not  in  derogation  of  it. 
Caldwell  y.  Vanvlissengen 513 

PORTION— Construction  of  Thellusson  Act,  s.  2 — <<  Portions  for 
children" — Gift  part  of  estate  of  which  parent  residuary  legatee — 
Legacy — Accumulation.    Jones  y.  Maggs 593 

POWER — 1.  Execution — ^Married  woman — Defective  appointment — 
In  order  to  constitute  purchaser  in  whose  favour  defective  execution 
of  power  will  be  aided  in  equity  there  must  be  consideration  and  inten- 
tion to  purchase  either  proved  or  presumed.     Hughes  y.  Wells  .         .651 

2.  Fraud  on  power — Subsequent  appointment  intended  to 

equalize  interests  of  appointees— Suit  not  entertained  to  set  aside  first 
appointment  only — Court  will  not  undo  part  only  of  one  entire  trans- 
action.    Harrison  y.  Randall 501 

3.  General    power    of   appointment  —  Exercise    does    not 

indicate  intention  to  exclude  property  from  residuary  bequest  in  case 
appointment  should  fail.     In  re  Spooner-s  Trust 243 

4.  Two  powers — Power  to  appoint  sum  secured  on  lands 

and  to  appoint  lands  charged — Money  charged  held  to  pass  under 
residuary  gift  of  personalty.     Clifford  y.  Clifford 619 
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POWEB — 5.  Power  of  sale — Marriage  settlement — Trustees  app< 
by  Court  held  incapable  of  exercising  power  of  sale.     Newman  v.   I 

6.  Powers  operating  under  Statute  of  Uses  must   be 

strued  strictly.     Newman  v.  Warner 

PRACTICE — I.  Order— Sale  of  estate  under  decree— Service  of  x 
of  decree  on  other  parties  interested.    Doody  v.  Higgins 

2.  Parties — Executors  of  father  who  survived  and  became 

next  of  kin  of  his  deceased  children  appointed  by  Court  to  repr 
estates  of  deceased  children  for  purposes  of  suit.      Swallow  v. 

3.  Foreclosure  suit — Representation  of  cestui  que  trui 

trustee.     Ooldsmid  v.  Stonehewer 

4.  Creditors'    suit  —  Deed    of   arrangement  —  Order 

creditors  interested  under  deed  might  proceed  against  trustees  wit 
personal  representative  of  deceased  debtor,  no  such  represent! 
existing  and  estate  being  insolvent.      Chaffers  v.  Headfam 

5. Partnership  debt — Suit  against  estate  of  decs 

partner — Surviving  partner  not  a  necessary  partner.     Hills  v.  3i 

6. Redemption  of  mortgage — Judgment  creditor — Prio: 

Johnson  v.  Holdsworth . 

7. Revolution  in  foreign  country  —  King's  treasure  se 

and  remitted  here  to  purchase  ships — Right  of  re-established  Gov< 
ment  to  sue  for  ship  in  British  port— Persons  who  had  remitted 
money  held  not  necessary  parties.    King  of  Two  Sicilies  v.  Willcox    . 

8. Trust— Court  will  not  dispense  with  personal  represei 

tive  of  trustee,  where  active  duties  necessary  in  execution  of  tn 
Fowler  v.  Bayldon . 

9.  Costs.    See  Costs. 

PRINCIPAL  AND  AGENT  —  1.  Right  of  surety  to  benefit 
securities  held  by  creditor  is  derived  from  obligation  of  princi 
debtor  to  indemnify  surety  and  is  independent  of  contract.  Yong 
Reynell 

2.  Purchase    by   agent — Personal    liability    of    agent   signi 

contract.     See  Vendor  and  Purchaser,  9. 

^170  WARRANTO.    See  Corporation  (Municipal). 

RAILWAY  COMPANY- 1.  Contract  —  Agreement  between  Coi 
panics — Delegation  of  statutory  powers — Public  policy.   See  Contract, 

2.  Liability  for  loss  of  goods.     See  Carrier. 

And  see  Company,  2,  3  ;  Injunction,  6 ;  Lands  Clauses  Acts. 

RELEASE — Effect  of  general  release  by  party  entitled  to  charge  c 
real  estate  secured  by  term  to  trustees  of  term — Term  itself  not  assigiK 
or  merged.     Clifford  v.  Clifford 6] 

SET-OFF— Cross  demands — Equity — Set-off  in  equity  not  applicabi 
where  cross  demands  are  in  different  rights — Equitable  right  of  fiet-o 
not  derived  from  or  dependent  upon  statutory  right  but  founded  o 
Roman  law — Existence  of  agreement  to  set  off  cross  demands  nc 
presumed  in  absence  of  circumstances  tending  to  support  inference 
Freeman  v.  Lomns 3o 
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S£TTIjB1CEKT — Marriage — Gonstniction— Omission  to  provide  for 
disposition  of  income  of  fund  in  event  of  wife  surviving  husband 
— Liife  interest  to  wife  implied.     Allin  v.  Crawshay      ....    494 

SOI<ICIT0S — 1.  Confidential  communications — Discovery— Privilege 
— Lietters  passing  between  solicitor  and  client  referring  to  deed  alleged 
to  liave  been  prepared  and  executed  for  fraudulent  purpose.  Follett  t. 
Jefferyea 1 

2.  Costs — Solicitor-trustee — Bule  allowing  solicitor-trustee,  also 

party  to  cause,  to  charge  full  costs  where  he  acts  for  himself  and 
co-trustees,  only  applies  to  costs  incurred  in  actual  litigation.  Lincoln 
V.  Windsor 371 

80VEBEI0N,  FOREIGN— Suit  by,  to  recover  property  acquired  on 
behalf  of  revolutionary  government.    King  of  Two  Sicilies  v.  Willccx      89 

SPECIFIC  PEBFOBMANCE— 1.  Bepresentation  by  vendor's  agent— 
;  Promise  to  lay  out  roads  and  develop  estate— Failure  to  perform 
,  promise — Specific  performance  at  suit  of  persons  claiming  under  vendor 
;  not  granted.     Myers  y,  Watson 173 

.      2.  Misrepresentation  —  Leaseholds — Covenants  —  Acquiescence. 

See  Vendor  and  Purchaser,  8. 

\         And  see  other  cases  under  Vendor  and  Purchaser. 

r  STATUTE — Construction— As  to  the  effect  of  conflicting  powers  con- 
^  ferred  by  two  Acts  of  Parliament,  qucere,  M,  8,  &  L,  Bail.  Co.  v.  G.  N, 
,  Rail.  Co 447 


STATUTES— 38  &  40  Oeo.  111.  c.  98  (Accumulations  Act,  1800)  s.  2. 
See  Portion. 


8  &  4  WilL  IV.  c.  27  (Beal  Property  Limitation  Act,  1883),  s.  42. 

'  See  Limitations  (Statute  of),  1. 

9      1  &  2  Vict.  c.  110  (Judgments  Act,  1838),  s.  14.     See  Company,  I. 

8  &  9  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  s.  68. 

See  Lands  Clauses  Acts,  2,  4. 


^  TBUST— 1.  Appointment  of  new  trustees — ^Befusal  of  old  trustee  to 
,  transfer  stock — <<  Persons  absolutely  entitled" — Vesting  order.  Ex 
j  parte  Russell 139 

2.  Donee  of  power  capable  and  willing  to  make  appoint- 

'  ment— Intention  to  exercise  power  corruptly — Jurisdiction  of  Court  to 
take  away  power  from  donee.     In  re  Hodson's  Settlement       .        .        .    355 

3.  New  trustees— Appointment  by  Court — Power  to  exercise 

power  of  sale.     See  Power,  5. 

I- 

I       4.  Breach  of  trust— Liability  of  trustees  who  deviate  from  strict 

letter  of  trust — Trustees  must  afterwards  satisfy  Court  that  deviation 
was  necessary  or  beneficial.    Harrison  v.  Randall        ....     501 

5.  Creation    of  trust— Will — Expression    of   intention  to  give 

farther  sum  to  beneficiary — Sum  of  similar  amount  invested  by  trustee 

f  and  executrix  in  her  own  name — Dividends  received  by  beneficiary — 
Stock  declared  to  be  impressed  with  trust  in  favour  of  beneficiary.    Qray 

'     Y.Qray 297 

\       6.  Costs — Counsel's  opinion— The  fact  that  trustees  have  acted 

under  the  advice  of  counsel  is  not  necessarily  sufficient  to  entitle  them 
^     to  costs  of  suit.     Devey  v.  Thornton 404 

7.  Solicitor-trustee     acting     in    suit    for    himself     and 

0    co-trustees.    See  Solicitor,  2. 
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TRXJ&T — 8.  Duties  of  truateea — ^Befusal  to  distribute  trust  fixxLd — 
of  administrator  of  cestui  que  trust  resisted  on  ground  tliat  let;1 
administration  had  been  improperly  obtained  and  that  deed  on. 
plaintifb'  title  depended  was  founded  on  mistake — Trustees  acti: 
advice  of  counsel — Costs.     Devey  y.  TJioniton         ... 

9.  Trustee    Act — ^Vesting    order — Surviving    partner — ^jn 

of  option  in  partnership  deed  to  purchase  deceased  partner's  sit 
Petition  to  declare  infknt  heir  trustee  for  surviving  partner  as  to 
estate  vested  in  partnership — Necessity  of  bringing  question  befor 
Court  by  suit.    In  re  Burt 

VENDOB  AND  PUBCHASER— 1.  Conditions  of  sale — I^ease— 
by  executors  of  person  beneficially  entitled  to  eqiiity  of  redemj: 
and  to  money  secured  by  mortgage  of  lease  made  to  trustee — Stip 
tion  that  purchaser  should  accept  assignment  from  vendors  of  benef 
interest — Purchaser  held  entitled  to  assignment  of  outstanding  \4 
estate.     Smith  v.  Ellis 

2.  Sale    by  auction — ^Mistake  as  to  quantity — Sxcesi 

one  lot  and  deficiency  in  another — Compensation — Beference  to  Ma 
to  settle  amount — Specific  performance — Cases  in  which  vendor  relic 
from  contract  on  ground  of  mistake.    Leslie  y.  Tampson 

3.  Specific    performance — Freehold  and  copyhold  land 

Condition  that  vendor  fdiould  not  be  required  to  distinguish  freeh 
from  copyhold  land — Contract  for  sale  of  land  and  timber — £nt 
contract — Purchaser  bound  to  pay  for  timber  at  valuation,  although 
is  upon  copyhold  land  and  subject  to  rights  of  lord  and  custom 
manor.     Crosse  y.  Lavrrence i 


And  see  Crosse  y.  KeeM 


4.  Purchase-money — Investment — Bight  of  purchaser  to  increaa 

value  of  stock — Purchaser  cannot  throw  upon  vendor  the  risk  of  i 
investment  of  purchase-money.    Burroughes  y.  Browne  .    t 

5.  Title — Notice — Title  of  third  party — ^Purchaser  with  noti 

that  another  is  in  possession  of  property — Omission  to  make  inquirii 
as  to  interest — Presumption.    Bailey  y.  Richardson      .        .        .        .    6i 

6.  Bestrictive  covenant — Covenant  against  carrying  on  ar 

trade  or  calling — School — Waiver — Permission  to  carry  on  schools  i 
other  houses  on  the  same  estate — Injunction.    Kemp  y.  Sober  .       .    1< 

7.  Specific  performance — Bepresentation  by  vendor's  agent- 
Promise  to  lay  out  roads  and  develop  estate — Failure  to  perfori 
promise— Specific  performance  at  suit  of  persons  claiming  under  vendc 
not  granted.    Myers  y.  Watson .17 

8. Misrepresentation — Leaseholds — Liability  on  covenant 

— Vendor  acting  as  auctioneer — Neglect  of  purchaser  to  take  objection 
to  contract — Employment  of  puffer — Waiver  and  acquiescence.  Flin 
y.  Woodin (50! 

9.  Sale  by  auction  —  Contract  —  Purchase   by  agent   on 

behalf  of  principal-— Befusal  of  vendor's  solicitor  to  substitute  prin- 
cipal's name  in  contract — Personal  liability  of  agent  signing  contract 
— -Communications  between  vendor's  and  principal's  solicitors  as  to 
title — Whether  amounting  to  adoption  of  principal  in  place  of  agent- 
Acceptance  of  title  by  principal  held  not  binding  on  agent.  Chadtvid 
y.  Maden 391 

VOLTJNTABT  CONVEYANCE.    See  Fraud  and  Misrepresentation,  3. 
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"WASTE — Equitable   waste — Ornamental    timber—Acquiescence    by 

le  of  several  co-plaintiffs— Injunction — Parties — Principles  on  which 

>urt  acts  in  applications  for  protection  of  ornamental  timber.     Marker 

Marker 305 

And  see  Injunction,  8. 

"WTLiIj — 1.  Construction  —  Annuity  —  Apportionment  —  Direction  to 
3iy  annuity  out  of  income  and  proceeds  of  real  and  personal  estate 
fter  expiration  of  life  interest — Held  to  be  apportionable  between  real 
ad  personal  estates.    Falkner  v.  Grace 444 

2.  Apportionment  —  Legacy — Appointment — Direction   to 

iise  by  mortgage  of  residue  of  real  and  personal  estate  on  expira- 
on  of  life  interest  •—  Held  to  be  apportionable  between  real  and 
ersonal  estate  and  not  payable  primarily  out  of  personalty.  Falkner 
,  Grace        .  444 

3.  Condition — Restraint  on  marriage — Gift  of  annuity  to 

38tator'8  wife  and  another  for  their  joint  lives — Gift  over  on  marriage 
-Condition  that  testator's  tomb  be  kept  in  repair — Failure  of  charitable 
rust.     Lloyd  y.  Lloyd 284 

4. Life  interest  in  personalty— Gift  over  on  alienation 

-  Taking  benefit  of  Insolvent  Act  held  to  be  a  voluntary  alienation  of 
hare  of  gift— Distinction  between  disposition  until  bankruptcy  and 
hen  over  and  a  gift  for  life  with  proviso  against  alienation— Distinc- 
ion  also  between  compulsory  and  voluntary  alienation.  Roch/ord  y. 
lackman 539 

6.  Legacy — No  gift  over  on  breach  of  condition — Forfeiture 

t  gift  to  daughter  in  event  of  her  becoming  a  nun — Validity  of 
ondition.     In  re  Dickson^ 8  Trust .16 

6.  Contingency — Contingency  applying  to  gift  of  particular 

hare  not  necessarily  applicable  to  all  subsequent  limitations  over  of 
ame  share — Subsequent  limitation  may  be  independent  of  contingency 
f  that  construction  consistent  with  context  and  with  probable  inten- 
ion.     DouUy  y.  Laver 712 

7.  Conversion — Life  interest — Long  Annuities — Enjoyment 

n  specie.    Howe  v.  Howe 722 

8.  Estate  tail  or  in  fee— Executory  devise.    Ex  parte  Daviee 

236 

9. "  Family  "—Ultimate  trust  for  testator's  five  sisters  "  and 

;heir  respective  families" — ^Each  sister  and  her  children  living  at 
;eBtator's  death  held  entitled  on  death  of  testator's  widow  to  one-fifth 
)f  residue.     In  re  Parkinaon^a  Trust 78 

10. Legacy  to  infant — Grandson — Maintenance — Vesting  of 

legacy — Interest  accruing  during  minority — Unapplied  accumulations 
jluring  minority — Legacy  to  chUd  carries  interest  on  ground  of  pre- 
sumed intention  of  parent  to  provide  for  maintenance  of  child.  In  re 
House's  Estate 608 

11. Gift  to  children  at  21 — Direction  to  pay  income  to  wife 

(or  maintenance  of  children  under  21 — Surplus,  whether  belonging 
fco  widow  or  children.    Browne  y.  Paull 31 

12.  "  Heirs  "  construed  "  next  of  kin"— Devise  in  trust  for 

Bale  and  division  of  proceeds  among  certain  persons  and  their  heirs 
^<for  ever" — Liability  of  testator's  general  estate  for  expense  of  ascer- 
taining kinship  of  next  of  kin  of  deceased  grandchildren.  Doody  y. 
HiygUis 697 
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WILL  —  13.  ConBtruction  —  Heirs  ez  parte  matema  —  Trust  for 
daughter  for  life — Gift  over  in  default  of  appointment  by  daughter  to 
testator's  heirs  ez  parte  matema  as  if  he  had  died  intestate— Heir  at 
death  of  testator  —  Daughter  held  entitled  and  conveyance  to  lier 
directed.    Rawliruon  y,  Wcua    .  - 617 

14. Gift  to  A.  for  life — Direction  that  property  should  renxair 

in  <*  family"  of  A.— -A.'s  children  held  to  take  as  tenants  in  common.^ 
Owen  Y.Penny 72ir 

15.  Lapse— Period  of  division— Relations — "  The  relationsj 

of  my  late  wife  "—Survivorship— Persona  designata — '*  The  husbands 
of  my  said  daughters  "-Second  husband.    In  re  Bryants  Trust  22b 

And  see  In  re  Ham's  Trust 230 

16. Legacy  to  servants  living  with  testator  at  his  decease  — 

Held  to  include  testator's  servants  not  living  in  same  house  as 
testator — Gardener  employed  at  weekly  wages  not  entitled— Legacy  of 
"year's  wages"  does  not  mean  aggregate  of  weekly  wages  for  62 
weeks.     Blackwdl  v.  Pennant o6^\ 

17.  Precatory   trust— "Your  family  "—Power— "  Family  " 

held  to  include  descendants  in  every  degree.     Williams  v.  Williams     121 

18. "  In  the  fullest  trust  and  confidence  " — Joint  benefit 

of  wife  and  children— Absolute  gift.     Wehh  v.  Wools  .     29'1 

19.  Property  passing  by  will— Besiduary  bequest  of    all 

testator's  estate  including  "  securities  for  money  "—Besidue  charged 
with  debts— Held  to  pass  legal  estate  of  premises  of  which  testator 
mortgagee  in  fee.    In  re  Field's  Mortgage o\i 

20. Gift  of  **  the  interest  of  the  capital  sum  of  £l,0O0 ' 

held  to  pass  the  principal.    Humphrey  r.  Humphrey     .  .        .18: 

21.  Gift  of  "  all  my  Great  Western  Bailway  shares  and  all 

other  the  railway  shares  which  I  shall  be  possessed  of  at  the  time  d 
my  decease  "—Held  to  pass  shares  held  by  testator  at  date  of  will  but 
subsequently  converted  into  stock,  but  not  to  pass  stock  purchased 
after  date  of  will.     Oakesy.Oakes 6U 

22. Bemoteness — Division  of  property  at  end  of  80  yeartf 

— Gift  to  children  "or  to  their  heirs  "—Substitution— "  Or"  reaJ 
"and."    Laehlan  Y.  ReynMs 686 

23.  Besiduary  devise — Heir — Trust— Power— Lapse  of  time 

Simmons  v  Budall 4^ 

24.  Specific  bequest  — Vesting  — Gift  over — Leaving  issu 

living  at  death.     Westwood  y.  Southey 2^ 

25.  Uncertainty — Gift  to  all  the  grandchildren  of  testatri: 

"  except "—Held  a  gift  to  the  class,  not  a£fected  by  incomplet 

exception.    Illingtoorth  v.  Cocke 32i 

26. Mistake  in  name  of  legatee — Intention  reasonabl] 

certain— Legacy  decreed  to  be  paid  according  to  description  and  not 
according  to  name.     Adams  y.  Jones 54^ 

27. Bequest  to  "the  family  of  G."— Construed  as  giij 

to  G.'s  children  as  joint  tenants,  excluding  parents  and  grandchildrei 
Gregory  v.  Smith 63l 

": 28.  Vesting  of  legacy — Children— Contingency— Survivor ' 

v-?!r"     ^*®'^*    "*^®iicing    Court   in    favour  of  vesting  legacies 
chUdren  do  not  always  apply  to  grandchildren.    Farrer  y.  Barker  .    6^ 
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WILL — 29.  Construction— Vesting  of  legacy— Qift  of  residue  to  A. 
md  such  of  B.'s  children  as  should  be  living  at  death  of  C. — ^Death  of 
H.  (surviving  testator)  in  lifetime  of  C. — Held  that  A.  took  a  vested 
ihare  with  children  of  B.  who  survived  0.    Falkner  v.  Orace  .    444 

30.  Execution — Erasure  of  devisee^s  name — Interlineation  of  two 

»tlier  names  above  erasure— Alterations  not  noticed  in  attestation 
;laiise — No  evidence  that  they  were  made  before  execution — ^Devise 
lot  affected.    Simmons  v.  Rudall 44 

31.  Trust,  creation  of— Stock — ^Evidence — Intention.  iSe«Trust,  5. 

WORDS— "Family."    See  WiU,  9,  14,  17,  27. 

"Heirs."    iSee  Will,  12. 

"Husband."    See  Will,  15. 

"In  the  fullest  trust  and  confidence."    See  Will,  18. 

"  Or."     See  Will,  22. 

"Portions."    See  Accumulation,  1. 

"  Belations."    See  Will,  15. 

"  Securities  for  money."    See  Will,  19. 
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